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AT  INDIANAPOLIS,  NOVEMBER  TERM,  1008,  AND  MAY  TERM, 
1000,  IN  THE  NIXKTY-TIIIRD  YEAR  OF  THE  STATE. 


Hill  v.  Kerstetter. 

[No.  C,319.     Filed  January  5,  1909.] 

1.  Pleadh^g. — Complaint, — Theory. — Title  to  Bank-Stock, — Notes, 
— Rclcane. — A  complaint  alleging  that  defendant  owed  to  the 
plaintiff  a  certain  note  and  that  he  sold  and  delivered  to  the 
plaintiff  in  payment  thereof  certain  shares  of  bank-stock,  and 
claiming  title  to  such  stock,  and  the  dividends  thereon,  is  not 
based  upon  such  note,  and  answers  thereto,  which  do  not  deny 
the  complaint,  and  which  show  the  payment,  release,  satisfacti<Hi 
and  discharge  of  such  note  by  the  defendant  are  bad.    p.  3. 

2.  Batvkbuptcy. — Discharge. — Subsequent  Contracts  as  to  De'bt — 
Consideration. — A  discharge  in  bankruptcy  does  not  discharge  a 
debt,  and  the  bankrupt's  subsequent  agreement  to  transfer  cer- 
tain stock  to  the  creditor  in  consideration  of  a  discharge  of  such 
debt,  is  supported  by  a  valuable  consideration,    p.  4. 

3.  Pleading. — Answer. — Bankruptcy. — Discharge  hy  Agreement. — 
An  answer,  to  a  complaint  claiming  the  ownership  of  certain 
shares  of  stock  and  the  dividends  thereon,  alleging  that  the  de- 
fendant owed  to  the  plaintiff  a  certain  note,  that  plaintiff  agreed 
with  defendant  that  if  defendant  would  not  publish  plaintiff's 
name  as  one  of  defendant's  creditors  in  bankruptcy,  the  plaintiff 
would  discharge  defendant  from  any  obligation  to  pay  the  debt, 
is  bad,  since  it  is  not  responsive  to  the  case.    p.  4. 

4.  Corporations. —  Stock. —  Sale  of. — Delivery, —  Title. — Equitable, 
— Legal. — ^The  sale  and  delivery  of  shares  of  stock,  without  a 
transfer  thereof  on  the  books  of  the  corporation,  vest  the  equi- 
table, but  not  the  legal,  title  thereto  in  the  purchaser;  and  such 
purchaser  has  the  right,  as  between  himself  and  the  vendor,  to 
the  dividends  thereon.  State,  ew  rel.,  v.  First  Nat,  Bank,  etc.,  89 
Ind.  302,  criticised,    p.  4. 
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5.  Pleading. — Ansiccra. — Overruling  Demurrer  to. — Facta  Provable 
Under  Another. — Error  in  overruling  a  demurrer  to  an  insuffi- 
cient affirmative  paragraph  of  answer  is  not  rendered  harmless 
because  the  facts  stated  therein  are  provable  under  the  general 
denial  already  pleaded,    p.  6. 

Prom  Elkhart  Circuit  Court;  William  J.  Davis,  Special 
Judge. 

Suit  by  Warren  G.  Hill  against  Edmund  R.  Kerstetter. 
Prom  a  decree  for  defendant,  plaintiflF  appeals.  Reversed. 

Zook  &  Jay,  for  appellant. 
Skinner  &  Wider,  for  appellee. 

Babb^  J. — The  receiver  of  the  Elkhart  National  Bank  filed 
his  petition  in  the  court  below,  showing  that  he  had  suflBcient 
funds  in  his  hands  to  pay  a  dividend  to  the  stockholders,  and 
that  appellant  and  appellee  both  claimed  to  be  the  owners 
of  certain  shares  of  stock  and  entitled  to  the  dividend,  and 
asked  that  they  be  required  to  come  into  court  and  litigate 
their  right  to  the  stock  and  the  dividend  to  be  paid  thereon. 
The  prayer  of  the  petition  was  granted,  the  proper  order 
made,  and  the  parties  appeared,  and,  in  order  to  present  for 
adjudication  their  respective  claims  to  said  stock,  the  appel- 
lant filed  a  complaint,  alleging  that  the  stock  in  question 
was  originally  owned  by  appellee,  who  held  a  certificate 
therefor;  that  afterwai;ds,  in  the  year  1899,  without  more 
specifically  naming  the  date,  the  appellee  was  indebted  to  ap- 
pellant in  the  sum  of  $200,  for  which  appellant  held  ap- 
pellee's note  (the  note  is  made  a  part  of  the  complaint) ; 
that  in  payment  of  this  note  appellee  sold  the  stock  in  con- 
troversy to  appellant,  and,  in  execution  of  the  contract  of 
sale,  delivered  to  him  the  certificate  therefor,  which  he  then 
held ;  that,  as  a  part  of  the  contract  for  the  purchase  of  said 
stock,  and  the  further  consideration  therefor,  appellant 
agreed  to  pay  the  appellee  all  that  he  might  realize  on  the 
stock  over  and  above  the  $200,  and  interest  on  that  sum, 
from  the  date  of  the  note  until  the  payment  on  the  stock, 
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and  the  costs  of  collecting  the  money  on  the  stock;  that  he 
had  never  received  any  money  whatever  upon  said  stock. 

To  this  complaint  the  appellee  filed  his  answer  in  four 
paragraphs,  the  first  of  which  was  a  general  denial.  In  the 
second,  it  was  averred  that  after  the  execution  of  the  note 
described  in  appellant's  complaint,  for  a  good  and  valuable 
consideration,  appellant  released  the  appellee  from  any  lia- 
bility thereon.  The  third  paragraph  averred  that,  after 
said  note  was  executed,  the  appellee  was  duly  discharged 
in  bankruptcy,  and  thereby  released  from  the  payment  of 
the  note.  The  fourth  paragraph  averred  that  on  May  19, 
1899,  the  appellee  was  about  to  file  a  voluntary  petition  in 
bankruptcy,  and  that,  in  consideration  of  a  promise  by  ap- 
pellee that  the  name  of  the  appellant  should  not  appear  in 
the  schedule  of  his  creditors,  filed  by  the  appellee  in  such 
bankruptcy  proceeding,  the  appellant  released  appellee  from 
the  payment  of  said  note  and  all  obligations  thereon. 

Appellee  contends  that  appellant's  complaint  is  based 
upon  the  promissory  note,  and  that  these  paragraphs  of 
answer  proceed  upon  that  theory. 

While  the  appellant's  complaint  is  not  as  full  and  as  clear 

as  it  might  have   been,   we  think  it  is  not  susceptible 

of  the  construction  given  to  it  by  the  appellee.    The 

1.  question  the  parties  were  called  into  court  to  adjudi- 
cate was  their  claims  to  the  bank-stock  and  the  divi- 
dend  to  be  paid  thereon ;  and  the  complaint  was  addressed 
to  this  question.  Its  averments  are  that  the  appellant  took 
the  stock,  under  an  agreement  with  appellee,  in  payment  of 
the  note.  No  rights  are  asserted  under  the  note,  but,  on 
the  contrary,  it  is  thus  directly  averred  that  the  note  was 
paid,  and  was  paid  by  the  sale  to  appellant  of  the  stock.  It 
is  averred  further,  that,  in  execution  of  this  contract  of 
sale,  the  certificate  of  stock  was  delivered  to  appellant. 
These  allegations  of  the  complaint  are  admitted  by  each  one 
of  these  three  separate  paragraphs  of  appellee's  answer,  by 
failing  to  deny  them,  and  they  are  sought  to  be  avoided  by 
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averring  the  release  of  the  debt,  in  the  second  paragraph,  for 
an  alleged  valuable  consideration.  This  valuable  considera- 
tion may  have  been,  as  appellant  avers  it  was,  the  sale  of 
the  stock  in  question.  The  third  paragraph  avers  no  valu- 
able consideration  for  the  release  of  the  debt. 

The  discharge  in  bankruptcy  did  not  discharge  the  debt, 
and  the  payment  of  the  debt  would  be  a  sufficient  con- 

2.  sideration  to  support  the  transfer  of  the  stock  to  the 
appellant  by  appellee,  after  his  discharge  in  bank- 
ruptcy. 

The  fourth  paragraph,  setting  up  the  agreement  of  ap- 
pellee to  omit  appellant's  name  from  the  list  of  his  creditors 
in  his  schedule  filed  in  the  bankruptcy  proceeding  is 

3.  equally  bad,  and  not  responsive  to  the  complaint.    It 
is  addressed  to  a  supposed  right  of  recovery  upon  the 

note,  and  not  to  the*  title  to  the  stock  in  controversy. 

It  is  earnestly  insisted  by  appellee  that  the  transfer  of  the 
stock,  by  the  simple  delivery  of  the  certificate  to  the  appel- 
lant, would  vest  in  appellant  no  right  whatever.    In 

4.  this  view  we  cannot  concur.    It  is  essential,  in  order 
that  a  perfect  and  complete  legal  title  to  stock  in  a 

private  corporation  pass  by  a  sale  of  such  stock,  that  the 
transfer  of  the  stock  should  be  made  upon  the  books  of  the 
corporation.  The  certificate  issued  by  the  corporation  is  not 
the  stock;  it  is  simply  evidence  of  the  owner's  right  to  the 
stock,  very  much  the  same  as  a  promissory  note  is  evidence  of 
a  debt.  Where  the  stock  is  sold  by  the  holder,  or  pledged  as 
a  security  for  the  payment  of  a  debt,  and  as  evidence  of  the 
transaction  the  certificate  is  delivered  to  the  purchaser,  or 
creditor,  as  between  the  parties  to  the  transaction  the  sale 
or  pledge  will  be  upheld.  2  Cook,  Corporations  (5th  ed.), 
§374;  10  Cyc,  598,  and  cases  cited;  2  Beach,  Priv.  Corp., 
§§612,  620,  639,  and  cases  cited;  Baldwin  v.  Ca7ifield  (1879), 
26  Minn.  43,  55,  1  N.  W.  261;  Pitot  v.  Johnson  (1881),  33 
La.  Ann.  1286;  Blouhi  v.  Liquidators  of  Hart  <t  Eerheii 
(1878),  30  La.  Ann.  714;   Beardsley  v.  Bcardsley  (1891), 
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138  U.  S.  262,  11  Sup.  Ct.  318,  34  L.  Ed,  928;  Bruce  v. 
Smith  (1873),  44  Ind.  1;  Boone  v.  Van  Oorder  (1905),  164 
Ind  499, 108  Am.  St.  314. 

Appellee  cites,  with  apparent  confidence,  the  case  of  State, 
ex  rel.y  v.  First  Nat.  Bank,  etc.  (1883),  89  Ind.  302,  as  being 
an  authority  decisive  of  this  question.  There  are  some  state- 
ments to  be  found  in  the  opinion  in  that  case  that  lend  sup- 
port to  the  appellee  !s  contention,  but  they  are  obiter  dic- 
ta, and  do  not  correctly  state  the  law,  and  are  not  binding. 
The  question  there  arose  between  the  sheriff  and  the  bank 
officers,  upon  an  application  for  a  writ  of  mandate  to  the 
officers,  requiring  them  to  permit  the  sheriff  to  enter  upon 
the  books  of  the  bank  the  transfer  of  stock  which  he  had 
sold  on  execution,  and  which  stood  in  the  name  of  the  execu- 
tion defendant,  and  the  question  presented  was  whether  the 
officers  of  the  bank  had  the  right  to  refuse  the  sheriff  ac- 
cess to  the  books  for  this  purpose,  because  the  certificate  of 
the  stock  sold  had  been  delivered  to  some  third  person.  We 
think  the  court  correctly  held  that  the  bank  officers  had  no 
right  to  refuse  the  sheriff  access  to  the  books  to  perform  his 
official  duty.  The  question  as  to  the  rights  between  the 
holder  of  the  certificate  and  the  purchaser  at  the  sale  was 
not  involved  in  the  controversy,  and  no  court  has  ever  held 
that,  as  between  the  immediate  parties  to  the  transaction,  the 
delivery  of  the  certificate  of  stock  in  a  private  corporation  to 
the  purchaser,  or  the  delivery  of  the  certificate  of  stock  to  a 
creditor  in  pledge  for  a  loan  made,  will  not  vest  in  him  the 
equitable  right  to  the  stock,  although  no  transfer  has  been 
made  upon  the  books  of  the  corporation.  No  rule  of  law  or 
principle  of  equity  would  justify  such  a  holding. 

The  Supreme  Court  said  in  the  case  of  Boone  v.  Van 
Gorder,  supra,  which  was  a  case  involving  a  question 
similar  to  the  one  in  the  case  of  State,  ex  rel.,  v.  First 
Xat.  Bank,  etc,  supra,  said:  ** Under  the  facts  alleged  in 
the  complaint,  and  as  found  by  the  court,  the  title  which  ap- 
pellee acquired  to  the  stock  in  controversy,  as  between  her- 
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self  and  her  husband,  the  legal  owner,  was  merely  an  equita- 
ble one,  or,  in  other  words,  she  had  the  right  as  against  him 
to  have  his  legal  title  or  interest  in  the  stock  transferred  to 
her,  subject  or  subordinate,  however,  to  any  existing  and 
paramount  rights  of  the  corporation  and  third  persons." 

So  here,  under  the  facts  averred  in  the  complaint,  the  ap- 
pellant is  entitled  to  the  stock  and  all  dividends  thereon 
evidenced  by  the  certificate  which  he  holds,  as  between  him 
and  the  appellee,  the  rights  of  no  third  persons  intervening. 

The  point  is  made  by  appellee,  we  think  without  due  con- 
sideration, that  because  he  has  an  answer  of  general  denial 
to  the  complaint,  under  which  all  facts  that  might 

5.  have  been  proved  under  his  special  answers  would 
have  been  admissible,  therefore  no  error  intervened 
in  the  court's  holding  these  answers  sufficient,  and  overr^Jjug 
the  demurrer.  Appellee's  counsel  have  evidently  confound- 
ed, with  what  he  is  contending  for,  the  rule  th^t,  where  a  de- 
murrer has  been  sustained  to  a  good  paragraph  of  a  plead- 
ing, no  reversible  error  intervenes  if  all  the  facts  that  are 
pleaded  in  the  paragraph  to  which  a  demurrer  has  been  sus- 
tained are  admissible  in  evidence  under  other  paragraphs  re- 
maining in;  but  there  is  a  very  wide  difference  between 
holding  a  bad  paragraph  of  answer  good,  which  is  a  complete 
defense  to  an  action  standing  by  itself,  and  holding  a  good 
paragraph  of  answer  bad,  where  everything  that  is  alleged 
in  it  may  be  proved  under  some  other  plea. 

The  judgment  of  the  court  below  is  reversed,  with  instruc- 
tions to  sustain  appellant's  demurrer  to  the  second,  third, 
and  fourth  paragraphs  of  appellee's  answer. 
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Western  Union  Telegraph  Company  v.  Troth. 

[No.  6,338.    Filed  April  29,  1908.    Rehearing  denied  July  1,  1908. 

Transfer  denied  January  6,  1909.] 

1.  Telegraphs  and  Telephones. — Failure  to  Send  Message. — Pe»- 
alties.^'* Party  Aggrieved."— Vnder  §5781  Burns  1908,  Acts  1885, 
p.  151,  §3,  providing  that  any  telegraph  company  failing  to 
dellTer  a  message  "shall  be  liable  to  any  party  aggrieved  in  u 
penalty,"  the  '*party  aggrieved"  is  not  restricted  to  the  person 
whose  name  is  attached  as  sender  of  the  message,  but  is  the  real 
party  In  interest,    p.  11. 

2.  Pleading. — Complaint. — Telegraphs. — Penalty  for  Failure  to 
Deliver  Message. — Parties. — A  complaint  against  a  telegraph  com- 
pany for  the  recovery  of  a  penalty  for  its  failure  to  deliver  a 
message,  alleging  that  the  plaintiff  wrote,  paid  for  and  delivered 
the  message  to  the  company,  sufficiently  shows  that  the  plaintiff 
is  the  real  party  in  interest    p.  13. 

3.  Telegraphs  and  Telephones. — Penalties. — Parties. — Evidence. 
— ^The  presumption  is  that  the  party  whose  name  is  signed  to  a 
message  is  the  real  party  in  interest  in  sending  such  message, 
but  evidence  is  admissible  to  rebut  such  presumption  and  to  show 
that  another  is  the  real  party,    p.  14. 

4.  Trial. — Special  Findings. — Conclusions  or  Facts, — Telegraphs. — 
Parties. — ^A  special  finding  'that  said  message  so  written  by 
plaintiff  and  delivered  to  said  defendant  was  a  message  from  the 
plaintiff  to  William  H.  Troth,"  is  a  finding  of  a  fact,  and  shows 
that  he  was  the  sender  of  the  message,    p.  15. 

5.  Trial. — Special  Findings. — Conclusions. — Conclusions  in  special 
findings  will  be  disregarded,    p.  15. 

6.  Telegraphs  and  Telephones. — Claims  for  Damages. — Condi- 
tions,— Burden  of  Proof. — ^The  burden  of  proving  that  the  sender 
of  a  telegraph  message  failed  to  make  any  claim  therefor,  within 
sixty  days,  as  provided  In  the  conditions  annexed  to  the  blank 
on  which  such  message  was  written,  is  upon  the  company,    p.  15. 

7.  Telegraphs  and  Telephones. — Penalty. — Demand. — Evidence. — 
Evidence  that  the  sender  of  a  telegraph  message  wrote  to  the  com- 
pany within  sixty  days,  claiming  "damages"  for  the  company's 
failure  to  deliver  his  message,  sufficiently  shows  a  claim  made 
within  such  time  for  the  "penalty"  provided  by  statute  (§5781 
Bums  1908,  Acts  1885,  p.  151,  §3).    p.  16. 

From  Orange  Circuit  Court;   Thomas  B.  Buskirk,  Judge. 

Action  by  Robert  A.  Troth  against  the  Western  Union 
Telegraph  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 
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Pickens,  Moores,  Davidson  tC-  Pickens,  Oeorge  ff.  Fearons 
and  Samuel  R.  Lambdiuy  for  appellant. 
Perry  McCart,  for  appellee. 

CoMSTOCK,  J. — Action  by  the  appellee  against  the  appel- 
lant to  recover  the  penalty  for  the  nondelivery  of  a  telegram, 
prescribed  by  the  act  of  April  8,  1885  (Acts  1885,  p.  151, 
§§5780,  5781,  5802  Burns  1908),  entitled:  '*An  act  pre- 
scribing certain  duties  of  telegraph  and  telephone  companies, 
prohibiting  discrimination  between  patrons,  providing  penal- 
ties therefor  and  declaring  an  emergency." 

It  is  alleged  in  the  complaint  that  on  July  23,  1905,  plain- 
tiff delivered  to  the  defendant  at  its  said  oiBce  at  the  town 
of  Orleans,  during  its  regular  office  hours,  to  be  transmitted 
and  delivered  to  William  H.  Troth,  in  care  of  IMugg  Tele- 
phone Company  at  the  town  of  Spencer,  the  following  tele- 
graphic dispatch,  to  wit: 

*'7,  23,  1905. 

To  William  H.  Troth,  c/o  Mugg  Telephone,  Spencer, 

Indiana. 

Eula  dead.     Funeral  ten  Tuesday.    Meet  us  Spencer 

nine  train. 

H.B.  Troth.'' 

That  the  plaintiff  WTote  said  message  and  signed  the  same 
**II.  B.  Troth,''  as  appears  by  the  copy  of  said  message; 
that  he  then  and  there  complied  with  all  the  rules  of  said 
defendant  company  required  to  transmit  said  dispatch,  and 
then  and  there  paid  to  said  defendant  company  its  regular 
rates  and  charges  for  transmitting  and  delivering  said  dis- 
patch, to  wit,  the  sum  of  twenty-five  cents.  Plaintiff  avers 
that  at  the  time  said  dispatch  was  so  received  by  said  de- 
fendant and  at  the  time  plaintiff  so  paid  said  defendant  com- 
pany for  transmitting  said  dispatch  as  aforesaid,  and  for  six 
months  prior  to  said  time,  the  Mugg  Telephone  Company 
had  its  office  in  said  town  of  Spencer  and  within  one  mile  of 
defendant's  said  office  in  said  city,  and  that  said  telephone 
company  during  said  time  and  at  said  place  had  its  office 
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open  and  attended  by  persons  competent  and  ready  to  re- 
ceive said  dispatch  in  care  for  said  William  H.  Troth ;  that 
the  defendant  wholly  failed  to  transmit  said  dispatch,  and 
neglected  to  deliver  said  dispatch  to  said  company  at  the 
time.  A  demurrer  for  want  of  facts  to  this  complaint  was 
overruled,  and  the  defendant  answered  in  two  paragraphs. 
The  first  being  a  general  denial,  and  the  second,  that  the  tele- 
gram was  sent  subject  to  the  conditions  indorsed  thereon, 
as  follows:  *'The  company  will  not  be  liable  for  damages 
or  statutory  penalties  in  any  case  where  the  claim  is  not 
presented  in  writing  within  sixty  days  after  the  message  was 
filed  with  the  company  for  transmission,"  and  that  no  claim 
was  so  presented  within  the  period  named.  The  plaintiff 
demurred  to  said  second  paragraph  of  answer,  which  de- 
murrer was  overruled.  The  plaintiff  replied,  by  general 
denial,  to  the  second. 

Upon  proper  request  the  court  made  a  special  finding  of 
facts,  among  which  are  the  following:  (1)  On  July  23, 
1905,  the  plaintiff  filed  in  the  ofiice  of  the  defendant,  at  Or- 
leans, Indiana,  for  transmission  by  the  defendant,  by  tele- 
graph, to  William  H.  Troth,  in  care  of  the  Mugg  Telephone 
Company,  at  Spencer,  Indiana,  a  certain  message,  as  fol- 
lows: (Being  the  same  message  heretofore  set  out  in  the 
complaint.)  Said  message  was  written  by  the  i)laintiff  upon 
a  printed  blank  furnished  by  defendant's  manager  and 
operator  at  Orleans,  Indiana,  and  the  printed  portion  of 
said  blank  was  as  follows: 

'*The  Western  Union  Telegraph  Company.  ♦  •  * 
Send  the  following  message,  subject  to  the  terms  on  the 
back  hereof,  which  are  hereby  agreed  to.  *  *  *  The 
company  will  not  be  liable  for  damages  or  statutory  pen- 
alties in  any  case  where  the  claim  is  not  presented  in 
writing  within  sixty  days  after  the  message  is  filed  with 
the  company  for  transmission." 

(2)  On  July  23,  1905,  and  for  a  long  time  prior  thereto, 
and  continuously  thereafter  \ip  to  and  at  the  time  of  the 
trial  of  this  cause,  the  defendant  was  a  corporation  acting 
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under  the  laws  of  the  State  of  Indiana,  and  was  engaged  in 
doing  general  telegraphic  business  for  the  public  and  for 
hire.  Defendant,  during  all  of  said  time,  kept  and  main- 
tained an  office  at  the  town  of  Orleans,  in  Orange  county,  In- 
diana, for  the  purpose  of  receiving  dispatches  to  be  sent  over 
its  lines  of  wires.  On  said  day  defendant  was  the  owner 
and  operator  of  a  line  of  wires  extending  from  the  town  of 
Orleans  to  the  town  of  Spencer,  both  in  the  State  of  Indiana, 
at  which  last-named  town  the  defendant  on  said  day  kept 
and  maintained  an  office  for  the  purpose  of  receiving  and 
sending,  and  receiving  and  delivering,  telegraphic  messages 
for  the  public.  (3)  PlaintiflE  wrote  said  message  at  the  office 
of  said  defendant  at  Orleans,  Indiana,  on  the  blank  furnished 
to  him  by  the  defendant's  manager  and  agent  at  said  town, 
and  signed  the  same  by  the  name  and  style  of  H.  B.  Troth, 
after  which  he  delivered  said  message  to  said  manager  of  de- 
fendant's office  for  transmission,  and  at  the  time  paid  to  said 
manager  the  sum  of  twenty-five  cents,  this  being  the  charge 
named  and  fixed  by  said  manager  of  the  defendant  for  trans- 
mitting said  message  from  the  town  of  Orleans  to  the  town 
of  Spencer.  (4)  Said  message  so  written  by  plaintiff  and 
delivered  to  said  defendant's  said  manager  was  a  message 
from  the  plaintiflE  to  William  II.  Troth,  and  in  sending  said 
message  the  plaintiff  acted  for  himself,  and  he  was  the  sender 
of  said  message.  (5)  At  the  time  said  message  was  received 
by  defendant  for  transmission  the  Mugg  Telephone  Com- 
pany, mentioned  in  said  message,  and  in  care  of  which  said 
message  was  to  be  delivered,  had  its  office  in  the  town  of 
Spencer,  Indiana,  and  within  less  than  one  mile  of  the  de- 
fendant's office  in  said  town,  which  office  of  said  Mugg  Tele- 
phone Company  was  kept  open  both  day  and  night,  and  was 
at  all  times  attended  by  competent  and  proper  persons,  ready 
to  receive  and  care  for  messages.  (6)  >Said  message  was  not 
transmitted  nor  received  at  the  office  of  defendant  at  said 
town  of  Spencer,  Indiana,  in  the  regular  order  in  which  it 
was  filed  for  transmission,  and  was  never  at  any  time  de- 
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livered  to  said  Mugg  Telephone  Company,  nor  to  any  other 
person  for  said  William  II.  Troth,  and  in  fact  was  never  re- 
ceived by  the  defendant  at  its  oflBce  in  said  town  of  Spencer, 
Indiana,  for  delivery,  and  was  never  delivered  to  said  Will- 
iam H.  Troth.  (7)  Within  sixty  days  after  filing  said  mes- 
sage at  the  office  of  defendant  at  Orleans,  Indiana,  the  plain- 
tiff made  demand  in  writing  on  defendant  for  payment  of 
the  penalty  provided  by  the  statute  as  required  by  the  terms 
printed  on  the  back  of  the  blank  on  which  plaintiff  wrote 
said  message. 

As  conclusions  of  law  the  court  stated  that,  by  failing  to 
transmit  and  deliver  said  message,  the  defendant  violated 
its  duty  to  the  plaintiff  and  incurred  the  statutory  penalty 
of  $100,  and  that  the  plaintiff  is  entitled  to  recover  from 
the  defendant  the  statutory  penalty  of  $100,  together  with 
his  costs  in  this  action. 

To  the  conclusions  of  law  the  defendant  excepted,  and 
judgment  was  rendered  in  favor  of  the  appellee  for  $100 
and  costs. 

The  defendant  moved  for  a  venire  de  novo,  on  the  grounds 
that  the  special  findings,  upon  material  and  essential  issues, 
stated  conclusions  instead  of  facts;  that  special  finding 
four  was  a  conclusion  instead  of  a  fact,  and  that  the  special 
findings  were  not  sufficient  to  sustain  the  judgment  for  the 
plaintiff.  The  motion  was  overruled,  as  was  also  defendant's 
motion  for  a  new  trial. 

The  errors  assigned  are  the  overruling  of  appellant's  de- 
murrer to  the  complaint,  the  overruling  of  appellant's  mo- 
tions for  a  venire  de  novo  and  for  a  new  trial. 

It  is  claimed  that  the  complaint  is  insufficient  because  the 

statutory  penalty  is  recoverable  by  the  person  whose  name 

is  signed  to  the  telegram;   and  that  the  appellee  is 

1.    not  the  party  aggrieved  within  the  meaning  of  the 

statute.    The  section  of  the  statute  pertaining  to  this 

proposition  is  section  three  of  the  act  of  1885  (Acts  1885, 

p.  151,  §5781  Burns  1908),  which  reads  as  follows:     **Any 
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person  or  company  violating  any  of  the  provisions  of  this 
act  shall  be  liable  to  any  party  aggrieved  in  a  penalty  of 
$100  for  each  oflfense,  to  be  recovered  in  a  civil  action  in  any 
court  of  competent  jurisdiction."  We  cannot  conclude  from 
the  wording  of  the  statute  that  the  company  is  liable  only  to 
the  person  whose  name  is  signed  to  the  dispatch.  The  foun- 
dation of  the  right  is  the  contract  of  the  corporation.  The 
party  aggrieved  is  the  real  party  in  interest — the  party  with 
whom  the  contract  was  entered  into  and  for  whose  benefit  the 
service  was  to  be  rendered,  and  not  merely  the  person  whose 
name  is  signed  to  the  message. 

In  Western  TJnion  Tel.  Co.  v.  Mossier  (1884),  95  Ind.  29, 
it  is  said:  **To  authorize  a  recovery  in  a  case  like  the  pres- 
ent, the  complaint  must  aver,  and  the  evidence  must  show, 
in  addition  to  other  necessary  facts,  that  the  plaintiff  paid  or 
tendered  the  company's  charges  for  transmitting  the  mes- 
sage, at  the  time  of  sending  it.*' 

In  the  case  of  Western  TJnion  Tel.  Co.  v.  Pendleton  (1884), 
95  Ind.  12,  18,  48  Am.  Rep.  692,  the  court  said:  **The  ac- 
tion given  by  the  statute  is  for  a  penalty,  and  the  right  to 
maintain  it  is  in  the  sender  of  the  message,  who  pays  or 
tenders  the  compensation  provided  by  the  rules  and  regula- 
tions of  the  company." 

In  the  case  of  Iladley  v.  Western  TJnion  Tel.  Co.  (1888), 
115  Ind.  191,  199,  the  court  said:  **It  is  only  those  who 
give  business  to,  and  send  dispatches  over  the  wires  of,  a  tele- 
graph company  that  can  rightly  be  called  its  patrons,  within 
the  meaning  of  the  statute." 

In  Western  TJnion  Tel.  Co.  v.  Ferguson  (1901),  157  Ind. 
37,  the  term  "aggrieved  party"  is  defined  as  the  person 
whose  message  the  telegraph  company  has  refused  to  re- 
ceive or  failed  to  transmit  on  the  terms  or  in  the  manner 
prescribed  by  the  statute. 

In  the  case  of  Western  TJnion  Tel.  Co.  v.  Jones  (1884),  95 
Ind.  228,  232,  48  Am.  Rep.  713,  the  following  language  is 
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used:  **The  penalty  provided  by  the  statute  is  given  to  one 
who  contracts  with  the  telegraph  company  for  the  transmis- 
sion of  a  message.  •  •  •  The  formal  right  of  action 
and  the  entire  beneficial  interest  are  exclusively  in  the  indi- 
vidual who  contracts  with  the  company  in  the  particular  in- 
stance.'* 

The  averments  in  the  complaint  that  plaintiff  wrote, 
signed,  paid  for  and  delivered  the  message  to  the  defend- 
ant company,  presumptively  show  that  he  was  the 

2.  real  party  in  interest,  and  make  the  complaint 
sufficient  to  withstand  a  demurrer.  Appellant  cites 
the  following  cases  in  support  of  the  demurrer:  Western 
Union  Tel  Co.  v.  Meek  (1874),  49  Ind.  53;  Western  Union 
Tel.  Co,  V.  Pendleton^  supra;  Western  Union  Tel.  Co.  v. 
Reed  (1884),  96  Ind.  195;  Western  Union  Tel  Co.  v.  Kin- 
ney (1886),  106  Ind.  468;  Western  Union  Tel  Co.  v.  Brown 
(1886),  108  Ind.  538;  Hadley  v.  Western  Union  Tel  Co., 
supra;  Western  Union  Tel  Co.  v.  Ferguson,  supra;  Thomp- 
son V.  Western  Union  Tel  Co.  (1903),  40  Misc.  (N.  Y.)  443, 
82  N.  Y.  Supp.  675.  These  cases  decide  that  only  the  sender, 
not  the  receiver,  of  the  telegram  is  the  aggrieved  party,  and 
has  the  right  to  bring  the  action  under  the  statute. 

In  Western  Union  Tel.  Co.  v.  Kinney,  supra,  the  action 
was  by  appellee,  who  directed  his  clerk  to  forward  messages 
sent  to  him  during  his  absence.  Appellee  was  held  not  to  be 
the  sender  of  the  message  which  the  clerk  had  received  and 
forwarded,  and  he  could  not  therefore  recover. 

In  Western  Union  Tel  Co.  v.  Brown,  supra,  suit  was 
brought  by  Alonzo  F.  Brown  to  recover  for  the  nondelivery 
of  a  telegram  signed  '*L.  F.  Brown."  The  court  said:  **It 
is  found  that  he  delivered  the  dispatch  to  the  company,  and 
paid  for  the  transmission,  but  that  is  not  a  finding  that  the 
dispatch  was  from  him  to  T.  D.  Brown.  He  may  have  de- 
livered the  dispatch  to  the  company,  and  paid  for  its  trans- 
mission with  his  own  money,  and  yet  not  be  the  sender  of 
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it,  in  the  sense  of  the  statute.  Western  Union  Tel.  Co.  v. 
Kinney  [1886],  106  Ind.  468.  The  dispatch  set  out  as  a  part 
of  the  special  findings  is  signed  *L.  F.  Brown,'  and  there  is 
no  finding  that  the  signature  is  that  of  appellee,  Alonzo  F. 
Brown."  The  decision  was  against  appellee,  apparently  not 
because  his  name  was  not  signed  to  the  telcr 
gram,  but  because,  in  the  language  of  the  opinion,  **it  is 
by  no  means  a  necessary  inference  from  the  facts  found  that 
appellee  was  the  sender  of  the  dispatch.  The  burden  was 
upon  him  to  show  that  the  dispatch  was  a  message  from  him, 
and  in  order  that  he  may  recover  upon  the  facts  specially 
found,  they  must  aflBrmatively  show  what  he  was  thus  bound 
to  prove." 

The  name  signed  to  a  letter  of  telegraphic  dispatch  may 
assist  in  identifying  the  writer.    A  letter,  received  in  due 

course  of  mail  in  response  to  a  letter  sent  by  the  re- 
3.    ceiver,  is  presumed,  in  the  absence  of  anything  to  the 

contrary,  to  be  the  letter  of  the  person  whose  name  is 
signed  to  it.  Sco field  v.  Parlin  i&  Orendorff  Co.  (1894),  61 
Fed.  804,  10  C.  C.  A.  83.  In  the  case  at  bar  such  presump- 
tion is  repelled  by  the  affirmative  evidence  that  the  message 
was  from  the  appellee.  The  evidence  shows  that  appellee 
asked  the  manager  of  appellant  for,  and  received  from  him, 
telegraph  blanks.  He  wrote  the  message,  and  signed  the 
name  **H.  B.  Troth,"  and  paid  the  charges — ^twenty-five 
cents.  **Eula,"  named  in  the  message,  was  the  daughter  of 
appellee's  brother.  Homer  B.  Troth,  whose  name  is  signed  to 
the  telegram  as  **H.  B.  Troth."  He  lived  two  and  one-half 
miles  southeast  of  Orleans,  in  Orange  county.  The  daughter 
died  on  the  morning  the  dispatch  was  filed,  and  was  to  be 
buried  in  Owen  county.  Appellee  had  to  arrange  for  the 
funeral,  and  the  telegram  was  sent  in  that  connection.  He 
used  his  own  money  in  paying  for  the  telegram.  It  was  not 
sent  by  any  one's  request  or  direction.  There  is  evidence 
that  he  sent  it  of  his  own  motion,  and  there  is  no  evidence 
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that  he  sent  it  at  the  instance  or  request  of  any  other 
person. 

Appellant's  second  point  is  that  its  motion  for  a  venire  de 

novo  * 'should  have  been  granted  because  finding  four  upon 

which  the  judgment  rests  is  really  a  conclusion  of 

4.  law;      that     from     special     finding     one     it     is 
clear  that  the  sender  of  the  dispatch  in  suit  was  Homer 

B.  Troth,  whereas  said  special  finding  four  states  a  con- 
clusion of  law  and  not  a  fact,  and  that  upon  finding  four 
plaintiff's  sole  right  of  recovery  rests."  Is  said  finding  four  a 
conclusion  of  law  and  not  a  fact  ?  The  following  portion  is 
the  finding  of  a  fact:  ''That  said  message  so  written  by 
plaintiff  and  delivered  to  said  defendant  was  a  message  from 
the  plaintiff  to  William  H.  Troth."  The  remainder— ** and 
in  sending  said  message  the  plaintiff  acted  for  himself  and 
he  was  the  sender  of  said  message" — may,  for  the  purpose 
of  this  case,  be  conceded  to  be  a  conclusion  of  law.  It  is  the 
rule  that  mere  conclusions  in  a  special  finding  of  facts 

5.  are  to  be  disregarded.    If  that  portion  of  said  find- 
ing four  conceded  to  be  a  conclusion  is  eliminated, 

there  remain  the  other  findings,  viz.,  that  the  message  was 
written,  signed  by,  paid  for  and  delivered  to  appellant's 
manager  by  appellee,  facts  suflBciently  showing  that  he  was 
the  sender  of  the  message. 

Does  the  evidence  support  finding  seven,  that  within  sixty 

days  after  filing  said  message  at  the  office  of  defendant  the 

plaintiff  made  demand  in  writing  on  defendant  for 

6.  payment  of  the  penalty,  as  required  by  a  provision 
on  the  back  of  the  blank  on  which  plaintiff  wrote  said 

message  ?  This  is  the  remaining  question  discussed.  The  de- 
fense to  which  this  finding  was  pertinent  was  an  affirmative 
one,  and  it  was  necessary  specially  to  plead  it,  and  the  bur- 
den of  its  proof  was  on  the  defendant.  Western  Union  Tel. 
Co,  V.  Scircle  (1885),  103  Ind.  227;  Western  Union  Tel. 
Co,  V.  Trumbull  (1891),  1  Ind.  App.  121. 
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PlaintiflE  testified  that  about  September  12  he  wrote  the 

company,  making  a  demand  for  the  payment  of  damages. 

There  were  other  letters  written  by  him,  in  which  the 

7.  company  was  given  to  understand  that  he  expected 
payment  for  the  failure  to  deliver  the  message.  These 
were  not  formal  demands  for  a  ** penalty.*'  The  word 
** damages"  is  used,  but  appellant  was  seasonably  notified  of 
appellee 's  claim,  and  that  he  expected  its  payment.  It  gave 
the  company  notice  in  time  to  enable  it  to  investigate  the 
case  while  the  facts  were  *'new  and  ascertainable."  This 
was  the  purpose  of  the  stipulation  indorsed  on  the  back  of  the 
blank.  There  was  ample  evidence  to  warrant  said  special 
findings. 

Judgment  affirmed. 

Roby,  C.  J.,  absent. 


National  Surety  Company  et  al.  v. 

Maag  et  al. 

[No.  G,320.    Filed  January  G,  1909.] 

1.  Contracts. — Money  Due  Under, — Asaignment, — Street  Paving 
Contracts. — Sureties, — Release, — A  street  paving  contractor's  as- 
signment of  "the  assessment  rolls,  and  all  his  rights  thereunder 
to  moneys,  and  Barrett-law  bonds  to  be  derived  from  and  accru- 
ing on  account  of  the  assessments  to  be  levied,"  as  security  for 
money  advanced  to  complete  the  paving  contract,  is  not  an  assign- 
ment of  the  street  paving  contract,  does  not  release  the  con- 
tractor's surety,  and  would  not  release  him  if  it  were  an  assign- 
ment of  the  contract,    p.  18. 

2.  Municipal  Cobpohations. —  Streets, —  Improvements. — Botids, — 
Assessments  for  street  improvements  cannot  be  made,  or  bonds 
issued,  until  the  work  is  completed  and  accepted  by  the  munic- 
ipality,   p.  19. 

3.  Work  and  Labor. — Moneys  Advanced  to  Pay  for, — Street  Im- 
provements,— Bonds. — Sureties. — Equity. — Where  a  street  paving 
contractor  gave  a  bond  to  complete  certain  work,  and  borrowed 
money  which  he  used  in  the  payment  for  labor,  on  the  completion 
of  the  work,  the  person  advancing  the  money  is  equitably  en- 
titled to  receive  his  amount  in  full  out  of  the  contract  price,  since 
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the  laborers  themselves  may  recover  from  the  sureties  on  the 
bond.    p.  19. 

Prom  Superior  Court  of  Marion  County  (67,803) ;  James 
M.  Leathers,  Judge. 

Action  by  Henry  Maag  against  the  National  Surety  Com- 
pany and  another.  Prom  a  judgment  for  plaintiff  and  cer- 
tain others,  said  company  and  others  appeal.    Affirmed. 

Pickens,  Moores,  Davidson  &  Pickens,  for  appellants. 
Hawkins,  Smith  &  Hawkins,  Weaver  &  Young  and  Mor- 
gan &  Morgan,  for  appellees. 

RoBY,  J. — ^This  action,  for  an  amount  claimed  to  be  due 
on  account  of  material  and  labor  furnished,  was  brought  by 
appellee  Maag  against  Greorge  Eessler  and  the  National 
Surety  Company,  on  certain  contracts  and  bonds  executed 
by  Eessler  as  principal  and  the  surety  company  as  surety 
in  favor  of  the  city  of  Indianapolis,  by  which  Kessler  under- 
took to  make  certain  street  improvements.  John  and  Will- 
iam Wocher,  composing  the  firm  John  Wocher  &  Bro., 
the  Consolidated  Coal  &  Lime  Company,  George  Shelby,  and 
Ashman  &  Ashman,  who  claimed  that  certain  amounts 
were  due  to  them  on  contracts  with  Kessler  and  for 
labor  and  material  furnished  by  them,  were  made  defend- 
ants, and  each  filed  a  general  denial  to  the  complaint  and 
also  a  cross-complaint.  Issue  was  joined  on  the  complaint 
and  the  several  cross-complaints  by  answers  in  general  de- 
nial. The  cause  was  tried  by  the  court,  which  made  a  special 
finding  of  facts  and  stated  conclusions  of  law  thereon,  to 
each  of  which  appellants  excepted. 

The  findings  show  that  on  July  27,  1903,  the  defendant 
Kessler  entered  into  a  written  contract  with  the  city  of  In- 
dianapolis to  improve  parts  of  two  streets  therein;  that 
Kessler  executed  bonds  to  the  city  in  the  sum  of  $3,800,  con- 
ditioned that  he  would  faithfully  perform  his  contracts,  with 
the  National  Surety  Company  as  surety;   that  Kessler  be- 

VoL.  43—2 
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gan  said  improvements,  but  later  abandoned  the  contracts, 
and  in  February,  1904,  became  a  bankrupt ;  that  on  August 
28,  1903,  during  the  prosecution  of  the  work,  Kessler,  in 
order  to  procure  funds  to  pay  for  the  labor  employed  upon 
said  work,  entered  into  contracts  in  writing  with  John 
Wocher  &  Bro.,  whereby  he  assigned  the  assessment 
rolls  and  all  his  rights  thereunder  to  the  money,  and 
Barrett-law  bonds  accruing  on  account  of  the  assessments  to 
be  levied  on  real  estate  abutting  upon  the  line  of  said  im- 
provement; that,  under  the  contracts  of  assignment,  John 
Wocher  &  Bro.  advanced  Kessler  the  sum  of  $7,000,  $5,500 
of  which  Kessler  expended  in  payment  for  labor  in  the  con- 
struction of  the  improvements ;  that  after  Kessler  abandoned 
the  improvement  of  the  streets  John  Wocher  &  Bro.  com- 
pleted the  improvement  at  a  cost  of  $2,637,  which  was  ex- 
pended for  necessary  labor  and  materials;  that  upon  such 
completion  John  Wocher  &  Bro.  received  in  bonds  and  cash 
from  the  city  $6,725.88,  being  the  full  amount  realized  from 
said  assessments,  less  the  amount  retained  by  the  city  for  the 
repairs  of  the  streets. 

Appellants  base  their  argument  upon  the  assumption  that 
the  contract  of  Kessler  was  assigned  to  John  Wocher  &  Bro. 

Had  the  contracts  been  assigned  to  John  Wocher  & 
1.    Bro.  they  would  be  bound  in  the  same  manner  that 

Kessler  was  bound  under  the  contracts  to  complete  the 
streets  and  pay  the  bills.  But  such  is  not  the  case  presented. 
All  that  Wocher  &  Bro.  had  from  Kessler  was  ''assignments 
of  the  assessment  rolls  and  of  all  his  rights  thereunder  to 
moneys,  and  Barrett-law  bonds  to  be  derived  from  and  ac- 
cruing on  account  of  the  assessments  to  be  levied  •  *  •  as 
security  for  the  advancement  by  said  John  Wocher  &  Bro. 
of  such  sums  as  were  required  by  Kessler  for  weekly  pay 
rolls,  and  to  pay  for  the  labor  in  the  construction  of  said 
improvements."  An  assignment  of  moneys  due  or  to  be- 
come due  is  not  an  assignment  of  the  contract.  Dickson  v. 
City  of  St.  Paul  (1906),  97  Minn.  258,  260, 106  N.  W.  1053; 
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Chapin  v.  Pike  (1903),  184  Mass.  184,  186,  68  N.  E.  42;  Se- 
gee  v.  Downes  (1887),  143  Mass.  240,  241,  9  N.  E.  565.    Un- 
less the  work  was  completed  the  city  would  not  accept 

2.  the  streets,  and  no  assessment  rolls  would  be  issued 
against  the  abutting  property  holders.    The  surety 

company  had  the  right  to  complete  the  work  if  it  saw  fit, 
but  it  did  not  do  so,  and  the  streets  remained  in  the  condition 
they  were  for  several  months,  until  John  Wocher  &  Bro.,  to 
protect  themselves  for  the  money  advanced  by  them  to  Kess- 
ler  under  their  contracts  of  assignment,  completed  the  im- 
provements, so  that  an  assessment  could  be  levied. 

The  trial  court  in  its  fifth  conclusion  of  law  stated  **that 

the  defendants  John  "Wocher  &  Bro.  have,  and  are  entitled 

to,  a  first  and  paramount  lien  upon  and  interest  in 

3.  said  equitable  fund  for  the  payment  of  moneys  ad- 
vanced by  said  John  Wocher  &  Bro.  and  expended  by 

them  in  constructing  and  completing  the  work  upon  said 
streets  amounting,  in  the  aggregate,  to  $8,137."  The  plain- 
tiff and  other  defendants  were  given  judgment  for  their  la- 
bor and  material  claims  against  defendants  George  Kessler 
and  the  National  Surety  Company,  and  John  Wocher  &  Bro. 
were  given  judgment  against  George  Kessler  for  "the  bal- 
ance due  upon  the  indebtedness  of  said  defendant  Kessler  to 
the  defendants  John  Wocher  &  Bro.,  by  reason  of  the  insuf- 
ficiency of  such  equitable  fund  to  pay  in  full  said  indebted- 


ness." 


Judgment  affirmed. 


Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company  v.  Cyr. 

[No.  6,307.    Filed  January  G,  1900.] 

1.  Appeau — Briefs. — Waiver. — Points   not   disruHsed   are  waived, 
p.  21. 

2.  Pleading. —  Compla  in  t. —  A  llega  tions. —  Gen  cral. — specific. — ^The 
specific,  control  the  general  allegations  in  a  complaint    p.  21. 
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3.  Pleading. —  Complaint —  Railroads. — Highway  Crossings, — Coii- 
trihntory  Negligence, — A  complaint  alleging  that  plaintiff,  while 
driving  In  a  buggy,  approached  a  highway  crossing,  that  as  be 
approached  he  stopped,  looked  and  listened  but  neither  saw  nor 
heard  a  train,  that  when  his  horse^s  head  was  within  a  few  feet 
of  the  track  and  plaintiff  had  passed  an  embankment  obstruct- 
ing his  vision  in  that  direction,  he  saw  a  train  rapidly  approach- 
ing, that  no  whistle  was  sounded  nor  bell  rung  until  the  train 
was  within  seventy  feet  of  the  crossing,  and  that  the  horse  be- 
came unmanageable  and  was  struck  by  the  train,  to  plaintifiTs 
damage,  without  any  fault  on  plaintiiTs  part,  does  not  show  that 
plaintiff  was  guilty  of  contributory  negligence,    p.  21. 

4.  Railboaos. — Highway  Crossings. — Contributory  Negligence. — 
Question  for  Jury, — Whether  the  plaintlfTs  conduct  in  attempt- 
ing to  cross  a  railroad  track  was  that  of  a  reasonably  prudent 
man  is  a  question  of  fact,  and  ordinarily  for  the  jury.    p.  23. 

6.  Tbial. — Instructions, — Railroads. — Crossings. — Travelers. — Care, 
— ^An  instruction  that  it  is  the  duty  of  a  traveler,  in  approaching 
a  railroad  crossing,  to  use  his  faculties  to  his  utmost  ability,  is 
erroneous,  ordinary  care  under  the  circumstances  being  the  test, 
p.  23. 

C.  Trial. — Instructions. — Railroad  Crossings, — Care  in  Approach- 
ing.— ^An  instruction  that  the  railroad  crossing  in  question  was 
peculiarly  dangerous,  and  that  the  plaintiff  was  required  to  use 
extraordinary  precaution  in  attempting  to  pass  over  is  bad.    p.  24. 

7.  Trial. — Instructions. — Railroad  Crossings. — Care. — Question  for 
Jury. — ^An  instruction  that  if  the  plaintiff,  in  approaching  the 
railroad  crossing,  could,  at  any  point,  have  seen  or  heard  the  ap- 
proach of  the  train,  and  failed  to  do  so,  he  could  not  recover,  is 
bad,  the  question  of  ordinary  care  being  for  the  jury.    p.  24. 

8.  Trial, — Instructions. — Duplication. — It  is  not  erroneous  to  re- 
fuse Instructions  substantially  covered  by  those  given,    p.  24. 

9.  Railroads. —  Crossings, —  Travelers. —  Negligence. —  Evidence.  — 
Question  for  Jury. — Where  the  evidence  shows  that  the  plaintiff, 
driving  in  a  buggy,  at  125  feet  from  the  crossing,  listened  for  a 
train,  that,  at  sixty  feet,  he  stopped,  looked  and  listened,  and 
then  drove  toward  the  crossing,  that  after  passing  an  obstruction 
and  when  within  eight  feet  of  the  track  he  saw  the  train  coming, 
frightening  his  horse,  to  plain tiff*s  damage,  the  questions  of  neg- 
ligence and  contributory  negligence  are  for  the  jury.    p.  24. 

10.  New  Trial. — Same  Result. — Appeal. — ^The  Appellate  Court  will 
not  order  a  new  trial,  in  a  case,  where  the  result  of  another  trial 
would  not  be  different,    p.  25. 

Prom  Benton  Circuit  Court;   Joseph  M.  Babb,  Judge. 
Action  by  Zephyr  Cyr  against  the  Cleveland,  Cincinnati, 
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Chicago  &  St.  Louis  Railway  Company.  Prom  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed, 

C.  M.  Snyder,  for  appellant. 
Burton  B.  Berry,  for  appellee. 

CoMsroCK,  P.  J. — ^Appellee  sued  the  appellant  to  recover 
damages  to  appellee's  horse  and  buggy  occasioned  by  being 
struck  by  appellant's  train  on  a  public  highway  crossing  in 
Benton  county,  Indiana. 

A  demurrer  for  want  of  facts  was  overruled,  the  cause 
put  at  issue  by  a  denial  and  a  trial  had,  resulting  in  a 
verdict  and  judgment  for  appellee  for  $188.  The  jury  re- 
turned with  their  verdict  answers  to  interrogatories.  Ap- 
pellant's motions  for  judgment  on  the  answers  to  the  in- 
terrogatories and  for  a  new  trial  were  overruled. 

1.  Of  the  specifications  of  error  assigned,  appellant 
discusses  the  first,  second  and  sixth.    The  others  are 

deemed  waived. 

Said  first  and  second  specifications  challenge  the  suffi- 
ciency of  the  complaint.  Against  the  sufficiency  of  the  com- 
plaint, it  is  urged  tlf&t,  although  it  alleges  that  appellee  was 
free  from  fault  contributing  to  the  accident,  the  specific 
facts  alleged  show  that  he  was  guilty  of  contributory  negli- 
gence. 

2.  When  the  specific  allegations  of  facts  contradict  the 
general  allegations  of  fact,  the  specific  allegations 

control 

Conceding  the  legal  proposition,  we  can  determine  whether 

appellant's  claim  is  well  taken,  by  setting  out  the  parts  of 

the  complaint  pertinent  to  this  question.     The  com- 

3.  plaint  shows  that  on  the  day  of  the  accident  the  plain- 
tiff was  driving  his  horse  toward  appellant's  railway 

track,  extending  southeast  and  northwest,  which  crossed  the 
public  highway,  making  an  acute  angle  with  said  highway ; 
that  as  plaintiff  approached  said  crossing  he  checked  his 
horse,  and  carefully  looked  in  both  directions  along  said  track 


22  APPELLATE  COURT  OP  INDIANA, 


Cleveland,  etc.,  R.  Co.  t\  Cyr — 43  lud.  Ai>p.  19. 

and  listened  for  the  approach  of  a  train,  and  continued  to 
look  and  listen  for  any  train  until  he  drove  upon  said  de- 
fendant's right  of  way;  that  when  he  drove  upon  the  right  of 
way  at  a  point  where  his  horse's  head  was  within  a  few  feet 
of  the  track,  and  as  soon  as  he  was  past  an  embankment 
which  prevented  him  from  seeing  a  train  coming  from  the 
northwest,  he  looked  and  saw  a  passenger-train,  within  sev- 
enty-five or  one  hundred  feet  of  the  crossing,  rapidly  ap- 
proaching from  the  northwest;  that  at  said  point  where 
plaintiff  saw  said  train,  and  was  aware  of  it  for  the  first 
time,  his  horse,  which  was  reasonably  gentle,  became  fright- 
ened and  unmanageable  on  account  of  the  near  approach 
of  said  train,  the  rapidity  of  its  approach,  and  because  the 
locomotive  whistle  was  carelessly  and  negligently  sounded, 
by  those  in  charge  of  said  locomotive,  when  within  seventy 
feet  of  said  crossing,  and  which  was  so  sounded  after  plain- 
tiff had  discovered  the  approach  of  the  train ;  that,  as  a  con- 
sequence thereof,  plaintiff  was  unable  to  stop  his  horse  be- 
fore it  reached  said  railway  track,  although  he  endeavored  to 
his  utmost  so  to  do ;  that  the  defendant,  in  approaching  said 
crossing,  and  when  not  less  than  eighty  nor  more  than  one 
hundred  rods  from  said  crossing,  negligently  and  carelessly 
failed  and  omitted  to  sound  the  whistle  on  said  locomotive 
engine  three  times,  and  carelessly,  negligently  and  unlaw- 
fully omitted  to  ring  the  bell  attached  to  said  engine  con- 
tinuously for  not  less  than  eighty  rods  nor  more  than  one 
hundred  rods  from  said  crossing,  until  said  engine  had  fully 
passed  said  crossing;  that  the  defendant,  through  its  serv- 
ants operating  said  train,  unlawfully  failed  and  neglected  so 
to  sound  the  whistle  of  said  engine,  and  ring  the  bell  at- 
tached to  the  same,  for  another  public  crossing  eighty  rods 
to  the  northwest  of  the  crossing  toward  which  plaintiff  was 
traveling;  that,  by  reason  of  an  embankment,  bushes,  trees 
and  other  obstructions  between  said  highway,  over  which 
plaintiff  was  traveling,  and  the  said  railway  track  on  the 
north  side  thereof,  plaintiff  did  not  see  and  was  unable  to  see 
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the  approach  of  said  train,  although  he  diligently  looked  be- 
fore passing  onto  the  said  right  of  way ;  that  plaintiff  dili- 
gently listened  for  the  approach  of  a  train,  and  did  not  know 
of  its  approach  until  he  was  on  the  right  of  way,  for  the 
reason  that  said  defendant  had  negligently  and  carelessly 
failed  to  give  the  statutory  signals  of  an  approaching  train, 
as  hereinbefore  set  forth,  and  that  he  did  not  hear  the  noise 
made  by  the  train,  for  the  reason  that  the  wind  was  blowing 
from  the  southeast,  the  train  was  running  down  grade,  and 
a  damp  snow  had  fallen  on  the  ground  and  track ;  that  the 
plaintiff  was  on  the  right  of  way  when  he  saw  the  train  ap- 
proaching and  did  not  have  sufficient  time  to  cross  the  track, 
but  endeavored  to  his  utmost  to  stop  his  horse  before  reach- 
ing the  railway  track,  but  was  unable  to  do  so,  on  account 
of  the  fright  of  the  horse,  caused  by  the  negligence  and  care- 
lessness of  the  defendant,  as  aforesaid,  and  was  unable,  by 
the  exercise  of  reasonable  care  and  prudence,  to  avoid  said 
injuries. 

None  of  the  specific  allegations  are  necessarily  inconsistent 

with  the  general  averment  of  freedom  from  fault.    Whether 

the  plaintiff's  conduct,  at  the  time  of  the  accident, 

4.  was  that  of  a  reasonably  prudent  person  under  the 
circumstances  was  a  question  of  fact  for  the  jury. 

Greenawaldt  v.  Lake  Shore,  etc.,  B.  Co.  (1905),  165  Ind. 
219, 223.    The  demurrer  was  correctly  overruled. 

The  other  questions  properly  arise  on  the  motion  for  a  new 
trial 

An  exception  was  taken  by  appellant  to  the  refusal  of  the 
court  to  give  instructions  six,  seven,  eight,  eleven  and  twenty- 
three.  Instructions  two,  six  and  eight  were  covered  by  one, 
two,  four,  seven  and  twenty-five,  given. 

Instruction  seven,  refused,  would  have  told  the  jury  that 

it  was  the  plaintiff's  duty  as  he  approached  the  railway 

tracks  to  use  his  faculties  to  his  utmost  ability,  to  as- 

5.  certain  if  a  railway  train  was  coming.    It  was  prop- 
erly refused.    It  was  the  duty  of  appellee  to  use  cau- 
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tion  commensurate  with  the  danger  and  conditions,  not  the 
utmost  caution.  In  an  instruction  given,  the  court  so 
charged. 

Instruction  eight,  refused,  was  as  follows:    **If  you  find 
from  the  evidence  that  the  crossing  where  the  accident  hap- 
pened was  peculiarly  dangerous,  then  I  instruct  you 

6.  that  the  plaintiff  was  required  to  use  extraordinary 
precaution  to  avoid  danger,  and,  failing  so  to  do,  your 

verdict  must  be  for  the  defendant.'*  The  rule  is  that  cau- 
tion commensurate  with  the  known  danger  must  be  exer- 
cised. The  rule  was  clearly  stated  in  other  instructions 
given. 

Instruction  eleven,  refused  in  part,  stated  the  law.    The 

remainder  of  said  instruction  and  twenty-three,  also  refused, 

said  that  if  the  plaintiff  by  looking  or  listening  at  any 

7.  point  could  have  seen  or  heard  the  approach  of  the 
train,  and  he  failed  to  do  either,  then  the  verdict 

should  be  for  the  defendant.  These  instructions  were  cor- 
rectly refused,  for  it  is  a  question  of  fact  for  the  jury  to  de- 
termine whether,  under  the  evidence,  care  and  prudence  re- 
quires a  person  approaching  a  crossing  to  look  and  listen  at 
a  particular  place.  It  might  or  might  not  be  negligence  for 
a  traveler  to  fail  to  look  or  listen  at  some  designated  place, 
depending  upon  the  circumstances  and  knowledge  and  all  the 
conditions  shown. 

8.  Instruction  twenty-four  is  covered  by  instruction 
twenty-five,  given  at  the  request  of  appellant. 

The  remaining  propositions  discussed  are  that  the  judg- 
ment is  not  fairly  supported  by  the  evidence,  and  is  clearly 
against  the  weight  of  the  evidence.    Upon  some  of  the 

9.  facts  the  evidence  is  conflicting.    There  is  evidence 
that  the  statutory  signals  were  not  given.    Plaintiff 

lived  100  rods  north  of  the  place  where  the  accident  oc- 
curred. A  hedge,  a  grove  of  bushes  and  trees,  and  an  em- 
bankment of  earth  obscured,  to  a  greater  or  less  extent,  the 
view  of  the  railroad  at  various  points  along  the  way  traveled 
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by  the  plaintiff  as  he  approached  the  crossing.  The  morn- 
ing was  foggy.  Mist  was  flying  through  the  air.  There 
were  several  inches  of  damp  snow  on  the  ground  and  adher- 
ing to  the  trees  and  bushes,  and  the  buggy  made  no  noise. 
The  wind  was  blowing  from  the  southeast.  When  he  went 
out  of  his  gate  he  looked  for  a  train,  but  could  not  see  any. 
He  then  went  south,  and  was  listening  practically  all  the 
time.  At  a  point  125  feet  north  of  the  track  he  checked  his 
horse  to  a  walk  and  listened.  At  sixty  feet  he  stopped  his 
horse  and  looked  and  listened.  When  his  horse  was  eight 
feet  and  plaintiff  fifteen  feet  from  the  track  he  looked  again, 
passing  from  behind  an  embankment.  The  horse  became 
frightened  and  unmanageable,  and  passed  on  the  track  and 
was  struck  by  appellant's  locomotive. 

It  is  ably  argued  in  behalf  of  appellant  that  physical 
facts,  evidenced  by  measurements  and  photographs,  show 
that  if  appellee  had  properly  used  his  senses  of  sight  or 
hearing  he  must  have  known  of  the  approach  of  the  train  in 
time  to  avoid  it.  But  there  is  evidence  to  show  that  the 
surface  conditions  between  the  time  of  the  accident  and  the 
taking  of  the  measurements  and  photographs  had  changed, 
besides  the  atmospheric  conditions,  as  they  existed,  are  not 
reproduced.  Whatever  conflict  in  the  testimony  was  thus 
created  has  been  passed  upon  by  the  jury  adversely  to  ap- 
pellant. Another  jury  might  have  reached  a  different  con- 
clusion. We  cannot  say  that  the  verdict  was  without  sup- 
port in  the  evidence.  The  instructions  given  fairly  stated 
the  law. 

No  complaint  is  made  of  the  exclusion  of  evidence.  Two 
trials  have  been  had.    It  does  not  appear  that  a 

10.  new  trial  would  lead  to  a  result  more  favorable  to 
appellant. 

Judgment  affirmed. 

Rabb,  J.,  not  participating. 
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Baker  et  al.  v.  Baker,  Administratrix,  et  al. 

[No  7,059.    Filed  January  0,  1909.] 

1.  Evidence. — Declarations. — Title  to  Money  Loaned, — Decedents* 
Estates, — In  an  action  by  an  administratrix  against  her  dece- 
dent's mother  and  sisters  to  recover  possession  of  certain  notes 
and  mortgages  alleged  to  belong  to  her  decedent's  estate,  evidence 
that  decedent,  in  the  absence  of  defendants,  said  that  he  had  made 
many  loans  in  his  county,  and  that  most  of  them  were  taken  in 
his  sisters'  names  to  prevent  the  payment  of  taxes  thereon,  is 
inadmissible,    p.  28. 

2.  Evidence. —  Declarations. —  Self-Serving. —  Self-serving  declara- 
tions made  in  the  absence  of  the  adverse  party  are  ordinarily 
inadmissible  In  evidence,    p.  28. 

3.  Evidence. — Declarations  Accompanied  hy  Acts, — Res  Gestae. — 
Where  an  act  is  admissible  in  evidence,  declarations  accompany- 
ing such  act,  and  explanatory  thereof,  are  admissible  as  a  part  of 
the  res  gestae,    p.  28. 

4.  Evidence. — Title. — Declarations  of. — ^Declarations,  in  order  to  be 
admissible  as  proof  of  title,  must  be  shown  to  have  been  made 
when  the  declarant  was  In  possession,  and  must  have  been  made 
concerning  such  title  or  ownership,    p.  30. 

5.  Evidence. — Declarations, — Title, — In  an  action  by  an  adminis- 
tratrix against  her  decedent's  mother  and  sisters  to  recover  pos- 
session of  certain  notes  and  mortgages  alleged  to  belong  to  her 
decedent's  estate,  declarations  made  by  such  decedent  in  reference 
to  loans  made  by  him,  to  be  admissible  in  plalntUTs  favor,  must 
have  been  made  concerning  some  loan  represented  by  the  notes  or 
mortgages  in  question,    p.  30. 

C  Evidence. — Desire  to  Purchase  Bank-Stock. — Financial  Standing 
of  Decedent. — Title  to  Notes  and  Mortgages. — In  an  action  by  an 
administratrix  to  recover  possession  of  certain  notes  and  mort- 
gages alleged  to  be  the  property  of  her  decedent,  evidence  that 
decedent  wanted  to  buy  a  controlling  interest  in  a  bank,  and  that 
the  witness  had  made  an  investigation  of  decedent's  property  and 
found  him  to  be  worth  $7,000,  or  $8,000,  is  inadmissible,    p.  31. 

7.  Appeal. — Erroneous, — Admission  of  Evidence, — Trial  hy  Court. 
— Where  the  trial  judge  continually  overruled  objections  to  in- 
competent evidence,  the  presumption  is  that  he  considered  such 
evidence  in  arriving  at  his  decision,  and  such  rulings,  therefore, 
constitute  reversible  error,    p.  31. 

From  Starke  Circuit  Court ;  John  C,  Nye,  Judge. 
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Action  by  Viola  Baker,  as  administratrix  of  the  estate  of 
Jnlins  E.  Baker,  deceased,  against  Louisa  Baker  and  others. 
From  a  judgment  for  plaintiff,  a  part  of  the  defendants  ap- 
peal.   Reversed. 

M,  M,  Hathaway f  M.  Winfield  and  Beeman  &  Foster,  for 
appellants. 

W.  C.  Pentecost,  Oscar  B.  Smith  and  Ilenry  A.  Steis,  for 
appellees. 

Hadlet,  J. — ^This  was  an  action  brought  by  appellee  Baker 
against  appellants  to  recover  some  notes,  mortgages,  bank- 
stock  and  other  personal  property,  which,  it  is  averred,  be- 
longed to  the  estate  of  said  appellee's  decedent,  Julius  E. 
Baker.  It  is  alleged  that  appellant  Louisa  Baker  had  inter- 
meddled with  the  estate  and  unlawfully  obtained  possession 
of  said  property,  and  refused  to  deliver  up  the  possession 
or  account  for  the  same,  although  demand  therefor  had  been 
made. 

It  is  shown  by  the  uncontradicted  evidence  that  decedent 
was  a  son  of  appellant  Louisa  Baker,  and  brother  of  appel- 
lants Tracy  Q.  Miles  and  Cleo  Humphrey ;  that  he  was  the 
cashier  of  the  Bank  of  Starke  County  at  Hamlet;  that  he 
made  numerous  loans  to  divers  persons  in  the  names  of  ap- 
pellants Tracy  G.  Miles  and  Cleo  Humphrey ;  that  he  kept 
notes  and  mortgages,  representing  a  part,  if  not  all,  of  these 
loans,  in  a  drawer  in  the  safe  of  the  bank.  The  evidence  is 
undisputed  that  this  drawer  had  two  keys — one  kept  by  de- 
cedent, the  other  by  appellant  Louisa  Baker.  The  keys  to 
this  drawer  were  each  numbered  **1."  The  drawer  had  no 
number  on  it. 

A  few  days  before  the  death  of  decedent,  and  while  he 
was  confined  to  his  bed,  appellant  Louisa  Baker  went  to  the 
bank  and  took  the  securities  in  controversy  from  the  drawer, 
stating,  in  effect,  that  decedent  had  authorized  her  to  do  so. 
There  is  no  evidence  that  she  was  not  so  authorized.  It  was 
the  theory  of  the  administratrix  that  decedent  used  his  own 
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money  in  making  these  loans  and  investments,  taking  them  in 
the  names  of  his  sisters  to  avoid  taxation ;  while  on  the  part 
of  appellant  Louisa  Baker  it  was  claimed  it  was  her  money 
he  was  using,  handling  it  as  his  own,  and  that  the  securities 
representing  these  loans  were  her  property. 

On  the  trial  a  witness  named  Corbit  was  permitted  to  tes- 
tify, over  the  objections  of  the  appellant,  that  at  a  time  not 
stated,  and  in  the  absence  of  the  appellants,  he  had 

1.  had  a  conversation  with  decedent  in  which  decedent 
stated  that  he  had  made  numerous  farm  loans  in 

Starke  county ;  that  the  most  of  the  loans  were  in  his  sisters' 
names ;  that  he  gave  as  a  reason  for  this  that  he  did  not  want 
to  pay  any  more  tax  than  other  money  lenders  were  paying. 
This  testimony  was  incompetent.  It  is  a  general  rule  of 
law  that  self-serving  declarations,  made  in  the  absence  of 
the   adverse    party,    are    inadmissible    in    evidence 

2.  {Brown  v.  Kenyon  [1886],  108  Ind.  283;  Bristor  v. 
Bristor  [1882],  82  Ind.  276) ;  the  exception  to  this 
rule  being  that  when  such  declarations  accompany 

3.  and  are  connected  with  some  act  which  of  itself  is  ad- 
missible as  tending  to  prove  some  question  in  issue, 

they  may  be  given  as  qualifying  or  explaining  such  act  as 
a  part  of  the  res  gestae.  Creighton  v.  Hoppis  (1885),  99 
Ind.  369;  Boone  County  Bank  v.  Wallace  (1862),  18  Ind. 
82;  McConnell  v.  Hannah  (1884),  96  Ind.  102;  Durham  v. 
Shannon  (1888),  116  Ind.  403,  9  Am.  St.  860;  Burr  v. 
Smith  (1899),  152  Ind.  469;  Bemy  v.  LiUy  (1899),  22  Ind. 
App.  109. 

The  rule  and  exception  and  principle  governing  the  same 
are  clearly  stated  in  Creighton  v.  Hoppis,  supra,  where  the 
court  said :  "It  is  the  general  rule  that  where  an  act  is  com- 
petent, so  also  are  the  declarations  accompanying  the  act. 
It  was  said  by  Professor  Greenleaf :  *But  no  reason  is  per- 
ceived why  every  declaration  accompanying  the  act  of  pos- 
session, whether  in  disparagement  of  the  claimant's  title,  or 
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otherwise  qualifying  his  possession,  if  made  in  good  faith, 
should  not  be  received  as  part  of  the  res  gestae.*  1  Green- 
leaf,  Evidence  {14th  ed.),  §109.  •  •  •  'The  rule  of  law 
is,  that  where  it  is  necessary,  in  the  course  of  a  cause,  to  in- 
quire into  the  nature  of  a  particular  act,  and  the  intention  of 
the  person,  who  did  the  act,  proof  of  what  the  person  said, 
at  the  time  of  doing  it,  is  admissible  in  evidence,  for  the 
purpose  of  showing  its  true  character.'  [Downs  v.  Lyman 
(1826),  3  N.  H.  486.]  •  •  •  In  the  cases  cited  by  the 
appellant  the  evidence  consisted  of  naked  declarations  un- 
accompanied by  any  act,  and  in  such  cases  a  very  different 
rale  obtains.  We  do  not  hold,  nor  mean  to  hold,  that  decla- 
rations unaccompanied  by  an  act  are  admissible ;  on  the  con- 
trary, we  understand  the  rule  to  be  against  their  admissi- 
bility. Nor  do  we  hold  that  declarations  accompanying  an 
act  are  competent,  where  the  act  itself  cannot  be  proved, 
but  we  do  hold  that  where  the  act  is  competent,  so  also  are 
the  declarations  made  at  the  time  it  was  performed.  Even  in 
such  cases,  it  is  only  declarations  explanatory  of  the  act  and 
immediately  connected  with  it  that  are  admissible.  Narra- 
tives of  a  past  transaction,  although  given  at  the  time  an  act 
is  done,  are  not  competent.  In  order  that  the  declarations 
may  be  competent  it  must  appear  that  they  relate  to  the 
thing  then  done,  and  that  they  have  a  direct  connection 
with  it." 

Measured  by  this  standard,  it  can  readily  be  seen  that 
the  evidence  should  have  been  excluded.  It  was  a  broad 
general  statement  unconnected  with  any  act  itselE  admissible. 
It  could  not  have  been  a  part  of  the  res  gestae,  since  there 
was  no  res  gestae.  It  might  have  been  an  idle  boast  or  a  part 
of  his  scheme  of  ** four-flushing  with  his  mother's  money," 
as  was  testified  he  said  he  was  doing,  or  a  plan  to  build  up 
a  title  in  himself.  These  suggestions  illustrate  the  danger  of 
such  testimony. 

It  is  urged  on  beluilf  of  appellee  Baker  that  at  Ibis  time 
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decedent  was  in  possession  of  the  securities  in  controversy 
and  that  it  was  this  act  of  possession  of  which  the  con- 

4.  versation  formed  a  part  of  the  res  gestae.    But,  in 
the  first  place,  it'  is  not  shown  that  decedent  at  that 

time  was  in  possession  of  this  property.  There  was  not  a 
word  said  about  his  possession  or  in  explanation  thereof. 
The  name  of  no  debtor  was  mentioned.  If  the  conversation 
tended  to  prove  anything,  it  was  to  prove  his  general  custom 
of  making  loans. 

The  rules  of  this  class  of  evidence  are  well  established, 
and  should  not  be  extended.    Such  declarations,  to  be  ad- 
missible, must  be  something  more  than  mere  general 

5.  or  random  statements.  They  must  not  only  be  con- 
nected with  some  act,  but  the  act  itself  must  be  some- 
thing in  relation  to  the  property  in  controversy.  For  ex- 
ample, a  witness  was  asked  what  decedent  said  at  the  time 
he  was  making  a  loan,  as  to  why  the  loan  was  made  in  the 
name  of  his  sister.  If  the  loan  inquired  about  had  been 
one  of  the  debts  in  controversy  the  evidence  would  have  been 
admissible ;  but  it  was  not,  and  therefore  was  not  admissible. 
What  was  said  about  a  transaction  not  connected  with  the 
matter  in  controversy  would  have  no  probative  force.  The 
transaction  itself  could  not  be  proved.  Therefore  conver- 
sation relating  thereto  could  not. 

Other  witnesses  were  permitted  to  testify  to  substantially 
the  same  conversations  and  similar  conditions,  and  for  the 
same  reasons  su(»h  testimony  was  inadmissible.  Mr.  Stanton 
was  permitted  to  testify  that,  at  a  time  not  stated,  decedent 
had  said  to  him  that  the  money  he  (decedent)  had  loaned  to 
Joe  Ballinger  at  a  time  previous  to  the  conversation  was  his 
own  money,  and  not  the  bank's,  and  the  bank  had  nothing  to 
do  with  it.  This  was  a  narrative  of  a  past  occurrence,  un- 
connected with  any  act.  The  Joe  Ballinger  loan  was  not  one 
of  the  securities  in  controversy,  and  the  evidence  was  inad- 
missible. 

Objection  is  made  to  the  testimony  of  witness  Jolly,  who 
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testified  that  at  a  time  when  decedent  w&s  making  a  loan  to 
one  Carlson,  one  of  the  notes  in  controversy,  he  said  that 
the  money  was  his  money,  but  that  he  was  putting  it  in  the 
name  of  his  sister  to  avoid  taxation.  This  declaration  was 
made  in  connection  with  an  act  itself  admissible,  and  there- 
fore formed  a  part  of  the  res  gestae,  and,  under  the  rule  be- 
fore laid  down,  was  admissible.  It  is  a  good  illustration  of 
the  distinction  sought  to  be  made  in  this  opinion. 

The  same  witness  was,  however,  permitted  to  testify  to  a 

number  of  general  statements  disconnected  from  any  act, 

and,  under  the  rule  stated,  such  statements  would  be 

6.  inadmissible.  Witness  McCormich  was  permitted  to 
testify  that  decedent  wanted  to  buy  a  controlling  in- 
terest in  the  bank,  and  said  he  wanted  to  pay  part  in  cash 
and  part  in  mortgage  loans,  which  sale  was  never  consum- 
mated ;  and  also  at  the  time  decedent  was  appointed  cashier 
of  the  bank  he  made  an  investigation  of  decedent's  financial 
standing,  and,  as  a  result  of  such  investigation,  witness  be- 
came satisfied  that  decedent  was  conservatively  worth  $7,000 
or  $8,000.  We  can  conceive  of  no  possible  theory  under 
which  such  testimony  would  be  admissible,  and  appellee  has 
not  favored  us  with  any  reason  justifying  it. 

Appellees  insist  that,  since  the  cause  was  tried  by  the 

court  and  the  judgment  is  clearly  right,  the  cause  should 

not  be  reversed,  even  though  erroneous  evidence  was 

7.  admitted.  But  the  court  permitted  the  erroneous 
evidence  to  be  introduced 'over  the  continued  objec- 
tions of  appellants.  Having  ruled  it  was  competent,  he  must 
be  presumed  to  have  considered  it  in  arriving  at  a  decision. 
The  erroneous  testimony  was  not  a  single  isolated  case,  but 
occurred  many  times.  It  is  not  at  all  clear  that  the  judg- 
ment is  right.  In  some  instances  it  is  clearly  not  right. 
Numerous  other  questions  are  presented,  but  they  may  not 
arise  on  another  trial,  and  are  therefore  not  considered. 

Judgment  reversed,  with  instructions  to  grant  a  new  trial. 
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MORGANTOWN  MANUFACTURING  COMPANY  V.  HiCKS. 

[No.  6,a94.    Filed  January  0,  1909.] 

1.  Appeal, — Bills  of  Exceptions, — Caircction. — Memoranda. — Ste- 
nograpJier's  yotes. — ^The  trial  court  cannot  by  a  nunc  pro  tunc 
entry,  correct  a  bill  of  exceptions,  unless  there  be  some  written 
memorandum  thereof  in  some  record,  or  In  the  official  stenogra- 
pher's notes,    p.  33. 

2.  Appeal. — Bills  of  Exceptions, — Objects. — How  Made  Part  of.—^ 
Evidence. — Objects  are  introduced  in  evidence  by  exhibiting  them 
to  the  jury,  but  they  cannot  be  brought  physically  into  a  bill  of 
exceptions,  a  description,  only,  being  proper,    p.  34. 

3.  Appeal. — BUls  of  Exceptions. — Introducing  Objects  in  Evir 
dencc. — A  statement,  in  a  bill  of  exceptions,  that  "this  is  the  piece 
of  timber  now  exhibited  before  the  jury,"  is  the  same  as  "this  Is 
the  piece  of  timber  Introduced  in  evidence."    p.  34. 

From  Morgan  Circuit  Court ;  Joseph  W.  Williams,  Judge. 

Action  by  Willard  Hicks  against  the  Morgantown  Manu- 
facturing Company.  From  a  judgment  on  a  verdict  for 
plaintiff  for  $2,500,  and  from  an  order  correcting  the  bill 
of  exceptions  filed,  defendant  appeals.  (For  decision  on 
merits,  see  —  Ind.  App.  — .)  Appeal  from  order  correcting 
hill  of  exceptions  sustained. 

James  Bingham,  for  appellant. 

E.  M.  McCord  and  Willis  Hicham,  for  appellee. 

Rabb,  J. — The  appellee  brought  this  action  in  the  court 
below.  Issues  were  formed,  a  trial  had,  and  verdict  re- 
turned in  favor  of  appellee,  appellant's  motion  for  a  new 
trial  overruled,  and  time  given  in  which  to  file  biUs  of  excep- 
tion, and  judgment  rendered  on  the  verdict.  Within  the 
time  fixed  by  the  court  the  appellant  filed  its  bill  of  excep- 
tions, in  due  form,  setting  out  the  evidence  in  the  case.  The 
bill  of  exceptions  was  properly  signed  by  the  trial  judge,  and 
filed  in  the  clerk's  office,  and  became  a  part  of  the  record  in 
the  cause.  The  cause  was  then  appealed  to  this  court  After 
this  the  appellee  filed  his  motion  in  the  court  below  to  correct 
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the  bill  of  exceptions  in  this  respect,  there  being  this  agree- 
ment set  out  in  the  original  bill  of  exceptions :  ' '  It  is  agreed 
by  and  between  the  parties,  that  this  is  the  piece  of  timber 
intix>diiced  in  evidence  and  is  the  piece  used  by  Mr.  Hicks, 
and  was  being  used  there  when  injured."  ft  was  claimed 
that  this  entry  should  have  read:  **It  is  agreed  by  and 
between  the  parties,  that  this  is  the  piece  of  timber  now  ex- 
hibited before  the  jury,  that  was  used  by  Mr.  Hicks,  and 
was  being  sawed  by  him  when  injured."  It  was  asked  that 
the  record  be  corrected  so  that  the  bill  of  exceptions  in  this 
respect  wotdd  correspond  with  what  appellee  claimed  it 
shotdd  be.  To  this  proceeding  appellant  appeared,  and  such 
proceedings  were  had  that  the  court  ordered  the  bill  of  ex- 
eeptions  corrected  as  prayed  for.  An  appeal  was  taken  from 
this  order,  and  is  now  pending  in  this  court  as  auxiliary  to 
Hie  appeal  taken  from  the  judgment  in  the  cause,  and  ap- 
pellee has  applied  to  this  court  for  a  writ  of  certiorari  re- 
quiring the  clerk  to  certify  to  the  correction  of  the  bill  of 
exceptions.  Appellant  moved  in  the  court  below  to  dismiss 
the  petition  to  have  the  bill  of  exceptions  corrected,  for  the 
reason  that  no  showing  of  any  memoranda,  in  writing,  ex- 
isted of  any  mistake  in  the  bill  of  exceptions,  and  no  evi- 
dence thereof  further  than  oral  evidence.  After  the  evi- 
dence was  heard  upon  the  appellee's  motion  to  correct  the 
record,  appellant  again  moved  to  dismiss  the  petition  for  the 
same  reason. 

It  is  competent  to  correct  a  bill  of  exceptions  as  well  as 
any  other  part  of  the  record  of  the  proceedings  of  courts, 
but  to  justify  such  correction  there  must  be  some 
1.    written  memorandum,  memorial  paper,  or  other  min- 
ute  of    the    transaction    by    which   to    make    the 
amendment,  or  the  same  cannot  be  made.    Morgan  v.  Hays 
(1883),  91  Ind.  132;  Dnver  v.  Driver  (1899),  153  Ind.  88. 
The  record  imports  absolute  verity,  and  cannot  be  contra- 
dicted by  parol  evidence  under  the  guise  of  correcting  the 

Vol.  43—3 
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record,  any  more  than  it  can  be  done  in  any  other  manner. 
In  this  cause  it  is  sought  to  make  the  amendment  by  parol 
proof  as  to  what  was  stated  as  the  agreement  daring  the  in- 
troduction of  the  evidence.  It  is  not  pretended  that  the 
stenographer's  shorthand  notes  are  at  ail  different  from 
what  the  record  appears  to  be.  If  they  were,  this  would  be 
such  a  memorandum  as  would  authorize  the  amendment  to 
the  record,  but  it  was  not  competent  tp  dispute  the  record  of 
the  evidence  contained  in  the  bill  of  exceptions  by  parol  testi- 
mony pure  and  simple,  and  for  that  reason  the  appellee's 
petition  to  amend  the  record  should  have  been  dismissed. 

The  petition  should  have  been  dismissed  for  the  farther 
reason  that  the  amendment  sought  to  be  made,  while  chang- 
ing the  phraseology  somewhat,  does  not  change  the 

2.  sense  and  meaning  of  the  matter  sought  to  be  amend- 
ed.   The  stick,  or  piece  of  timber,  about  which  the 

subject  relates,  could  be  introduced  in  evidence  only  by  ex- 
hibiting it  to  the  jury.  That  is  the  only  way  that  inanimate 
articles  are  introduced  in  evidence,  and  the  only  way  they 
can  properly  come  into  a  bill  of  exceptions  is  by  a  descrip- 
tion of  the  article  exhibited  to  the  jury.  A  piece  of  timber 
could  not  be  brought  into  the  bill  of  exceptions.  To  say 
that  ''it  is  agreed  by  and  between  the  parties,  that  this  is 
the  piece  of  timber  now  exhibited  before  the  jury,  that 

3.  was  used  by  Mr.  Hicks,  and  was  being  sawed  by  him 
when  injured,"  means  the  same  thing  as  ''it  is  agreed 

by  and  between  the  parties,  that  this  is  the  piece  of  timber 
introduced  in  evidence  and  is  the  piece  used  by  Mr.  Hicks, 
and  was  being  used  there  when  injured." 

Appellant's  auxiliary  appeal  is  sustained,  at  appellee's 
costs,  and  the  motion  for  a  writ  of  certiorari  refused. 
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MiLBOUBN  ET  AL.   V.  BaUGHER  ET  AL. 

[No.  6,239.    Filed  January  7,  1909.] 

1.  New  T^iAL.~Aff  of  Bignt.'-ParHtion.—WheTe  the  title  to  real 
estate  is  in  issue,  in  a  partition  suit,  a  new  trial  as  of  right  is 
ordinarily  dexnandable.    p.  86. 

2.  JuDOMENT. — Answer, — Cross-CompioikU, — Rights  of  Defendants 
as  Among  Themselves. — Where  a  complaint  in  partition  sets  out 
the  interest  of  the  plaintiff,  and  of  each  of  tlie  defendants,  and 
two  of  such  defendants  answer  that  they  own  all  of  such  land, 
a  decree  that  the  plaintiif  and  such  two  defendants  own  the 
whole  thereof  is  not  an  adjudication  of  the  title  as  between  such 
two  defendants  and  the  other  defendant    p.  39. 

3.  JxjDOM£NT. — Upon  Cross-Complaint. — Estoppel. — ^Whers  a  decree 
is  made  upon  a  cross-complaint,  cross-complainants  are  estopped 
afterwards,  upon  the  setting  aside  of  such  decree,  to  claim  that 
such  decree  was  upon  a  paragraph  of  answer,    p.  40. 

4.  JuDGiCEirr. — Setting  Aside. — Claiming  Rights  Under,  Subsequent- 
ly.— Estoppel. — ^Where  a  decree  on  a  cross-complaint  is  set  aside, 
and  the  cross-defendant  is  permitted  to  set  up  his  rights  by  an- 
swer and  cross-complaint,  it  is  too  late  for  the  cross-complainants 
to  insist  upon  rights  given  by  the  decree,  so  set  aside,  on  the 
ground  that  such  decree  should  not  have  been  set  aside,    p.  40. 

5.  JuDOMEHT. — Setting  Aside. — Evidence.— Bills  of  Exceptions. — 
Where  the  bill  of  exceptions  containing  the  evidence  in  a  pro- 
ceeding to  set  aside  a  Judgment  for  excusable  neglect  does  not 
show  that  it  contains  all  of  the  evidence  introduced,  the  Appel- 
late Court  cannot  disturb  the  Judgment  on  the  ground  that  it  is 
not  supported  by  tlie  evidence,  or  Is  contrary  to  law.    p.  40. 

6.  JuDoifEirr. — Setting  Aside. — Excusable  Neglect. — Sickness  of  At- 
tomey. — Where  the  defendant's  attorney  became  sick  and  left 
his  client's  rights  to  t)e  looked  after  by  plaintifTs  attorney,  who 
had  expressly  recognized  such  rights  in  his  complaint,  and  an 
associate  attorney  for  plaintiff  obtained  a  decree  against  de- 
fendant by  default,  and  the  defendant's  codefendants  also  ob- 
tained a  decree  by  default  against  such  defendant  on  their  cross- 
complaint,  no  summons  having  been  issued  on  such  cross-com- 
plaint, and  no  appearance  entered  thereto,  a  Judgment  setting 
aside  such  decrees  is  not  improper,  the  motion  being  made  at  the 
same  term.    p.  41. 

Prom  Noble  Circait  Court ;  Joseph  W.  Adair,  Judge. 
Cross-complaint  by  Isaac  Baugher  against  David  Milboura 
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and  others.    From  a  decree  for  cross-complainant,  defendant 
llilboum  and  another  appeal.    Affirmed. 

B.  P.  Barr  and  L.  W.  Welker,  for  appellants. 

John  W.  Hanan  and  Luke  H,  Wrigley,  for  appellees. 

Mybes,  J. — ^Nancy  Phillips,  one  of  the  appellees,  brought 
suit  for  the  partition  of  certain  land  in  Noble  county,  alleg- 
ing that  she  and  David  Milbourn  and  James  Milbourn,  who 
are  the  appellants,  and  appellee  Isaac  Baugher,  were  the 
owners  thereof  in  fee  simple  as  tenants  in  common,  stating 
the  undivided  fractional  share  of  each  party,  alleging  the 
indivisibility  of  the  land  without  injury,  and  asking  the  sale 
thereof.  The  record  shows  service  of  summons  on  appellee 
Baugher.  On  March  29,  1905,  the  appellants  filed  their  an- 
swer in  denial,  and  a  second  paragraph  addressed  to 
the  complaint,  to  the  effect  that  the  appellants  were  the  own- 
ers of  the  whole  tract  of  land,  and  demanding  judgment  for 
costs.  At  the  same  time  appellants  filed  their  cross-complaint 
against  their  codefendant  Baugher  and  the  plaintifiF,  being 
a  complaint  in  the  ordinary  form  to  quiet  title  in  the  ap- 
pellants to  the  whole  tract  of  land.  On  the  same  day  an 
answer  of  the  appellee  Baugher  in  denial  was  filed,  addressed 
to  appellee  Phillips's  complaint  alone,  signed  by  the  attor- 
neys, who  signed  the  answer  and  cross-complaint  of  the  ap- 
pellants. Appellee  Nancy  Phillips  replied  to  the  second  par- 
agraph of  the  answer  of  the  appellants,  and  answered  their 
cross-complaint.  May  31,  1905,  a  trial  was  had  and  judg- 
ment  was  rendered  against  appellee  Phillips  on  her  com- 
plaint ;  and  upon  the  cross-complaint  of  the  appellants  they 
were  adjudged  to  be  the  owners  in  fee  simple  of  all  the  land 
of  which  partition  was  sought.    October  3,  1905,  upon  the 

motion  of  appellee  Phillips,  the  judgment  of  May  31 
1.    was  set  aside  and  a  new  trial  as  of  right  was  ordered, 

the  cause  being  thereby  treated  as  one  in  which  the 
title  to  real  estate  was  directly  in  issue.  Kreitline  v.  Pram 
(1885),  106  Ind.  359, 
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The  record  shows  that  on  October  20,  1905,  John  W. 
Hanan  entered  his  appearance  ''in  this  cause"  as  attorney 
for  appellee  Bangher.  January  3,  1906,  appellee  Phillips 
made  proof  of  service  of  notice  upon  the  appellants,  Decem- 
ber 12, 1905,  and  upon  appellee  Baugher,  November  10, 1905, 
of  the  granting  of  a  new  triaL  The  record  of  the  proceed- 
ings of  January  3,  1906,  also  shows  proof  of  service,  March 
9,  1905,  upon  appellee  Baugher  of  the  summons  issued 
March  3, 1905,  to  answer  the  complaint  of  appellee  Phillips. 
The  record  then  proceeds:  **And,  there  being  no  appear- 
ance by  or  on  behalf  of  said  defendant  Isaac  Baugher  to 
said  cross-complaint  of  said  defendants  David  Milboum  and 
James  Milboum,  in  this  cause,  thereupon  said  defendant 
Isaac  Baugher  is  three  times  duly  called  in  open  court, 
comes  not,  but  herein  wholly  makes  default.  And  by  agree- 
ment of  the  parties  hereto  this  cause,  for  the  trial  thereof 
upon  the  complaint  of  said  plaintiff  Nancy  Phillips  herein 
and  the  answers  filed  thereto  and  the  issues  joined  thereon 
and  upon  said  cross-complaint  of  said  defendants  David 
Milboum  and  James  Milboum  herein  and  the  answers  filed 
thereto  and  the  issues  joined  thereon,  is  now  submitted  to 
the  court  without  a  jury."  The  court  found  for  appellee 
Phillips  upon  her  complaint  and  for  the  appellants  upon 
their  cross-complaint  that  they  were  the  owners  of  the  land 
in  question  in  fee  simple  as  tenants  in  common,  and  it  was 
thereupon  adjudged  accordingly.  The  land  was  ordered 
sold  by  a  commissioner  designated,  etc.,  and  the  cause  was 
continued  for  the  sale  of  the  land. 

At  the  same  term,  January  25,  1906,  appellee  Baugher 
filed  his  motion  to  set  aside  said  judgment  rendered  against 
him,  and  the  default  entered  against  him  upon  the  cross- 
complaint  of  the  appellants,  and  to  permit  him  to  enter  his 
appearance  to  the  cross-complaint  of  the  appellants,  and  to 
file  his  answer  thereto  and  to  file  a  cross-complaint.  On 
March  19,  1906,  appellee  Baugher  filed  his  own  affidavit  and 
the  affidavit  of  John  W.  Ilanan,  in  support  of  his  said  mo- 
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tion.  At  the  date  last  mentioned  the  court  sustained  the 
motion  of  appellee  Baugher,  and  ordered  that  *'said  default 
and  judgment  heretofore  entered  and  rendered  against  said 
defendant  Isaac  Baugher  upon  said  cross-complaint  of"  the 
appellants  ''be  and  the  same  are  hereby  set  aside  and  va- 
cated." It  was  further  ordered  that  appellee  Baugher  be 
permitted  to  enter  his  appearance  to  the  cross-complaint  of 
the  appellants,  and  to  file  an  answer  thereto,  and  to  file  and 
prosecute  a  cross-complaint  in  his  own  behalf.  It  was  ad- 
judged, also,  that  the  order  of  sale  of  the  real  estate  should 
remain  in  force,  and  that  neither  such  order  nor  any  pro- 
ceedings had  in  pursuance  thereof  should  be  affected  or  in- 
validated. 

Thereupon  appellee  Baugher,  by  his  attorney,  entered  his 
appearance  to  the  cross-complaint  of  the  appellants,  and 
filed  his  answer  of  general  denial  thereto,  and  also  his  cross- 
complaint  against  his  codefendants  and  the  plaintiff.  The 
appellants,  by  their  attorneys,  and  appellee  Phillips,  by  her 
attorney,  each  entered  appearance  to  the  cross-complaint  of 
appellee  Baugher. 

On  March  27, 1906,  the  commissioner  made  report  of  sale, 
which  the  court  approved,  and  the  commissioner  was  ordered 
to  execute  a  deed  to  tlie  purchaser,  which  was  done  and  ap- 
proved by  the  court,  and,  upon  the  order  of  the  court,  the 
deed  was  delivered  to  the  purchaser.  May  29,  1906,  appel- 
lants filed  their  answer  in  two  paragraphs  to  the  cross-com- 
plaint of  Baugher,  the  second  paragraph  being  a  general 
denial,  and  the  first  set  forth  the  proceedings  in  the  cause 
down  to  and  including  January  3,  1906,  by  reason  of  which 
it  was  claimed  the  cause  of  action  stated  in  the  cross-com- 
plaint of  appellee  Baugher  had  been  fully  settled  and  adju- 
dicated, and  that  such  judgment  was  in  full  force  and  ef- 
fect. To  this  second  paragraph  Baugher  filed  his  reply,  a 
general  denial,  and  a  second  paragraph,  wherein  he  alleged 
that  he  never  entered  an  appearance  to  the  cross-complaint 
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of  the  appellants  until  after  the  jiulgment  of  January  3, 
1906,  had  been  set  aside  and  annulled;  that  no  summons, 
writ  or  process  was  ever  issued  on  appellants'  cross-com- 
plaint or  served  upon  him,  and  no  notice  by  publication  or 
otherwise  was  ever  given  him  of  the  filing  or  pendency  of 
the  same,  and  no  appearance  on  his  behalf  was  made  to  the 
appellants'  cross-complaint,  and  no  process,  writ  or  summons 
was  ever  issued  against  him  or  given  him  or  served  upon 
him  in  the  cause,  except  the  summons  issued  on  the  com- 
plaint, etc.  The  reply  then  recites  the  facts  and  the  proceed- 
ings relating  to  the  setting  aside  of  the  judgment  of  Janu- 
ary 3,  1906,  as  hereinbefore  stated.  Thereupon,  on  the  mo- 
tion of  the  appellants,  their  cross-complaint  was  dismissed, 
and  they  demurred  to  the  second  paragraph  of  reply  of  ap- 
pellee Baugher,  which  demurrer  was  overruled. 

The  cause  was  tried  by  the  court,  and  at  the  request  of 
the  appellants  the  court  made  special  findings  and  stated 
conclusions  of  law,  on  which  judgment  was  rendered.  The 
land  was  apportioned  among  the  parties  as  their  shares 
were  indicated  in  the  complaint  of  Nancy  Phillips,  she  and 
appellee  Baugher  being  awarded  equal  portions  and  the  re- 
mainder to  the  appellants  equally. 

There  is  no  question  but  that  the  rights  of  the  parties  were 
correctly  adjudged,  or  that  they  did  not  each  receive  by  the 
judgment  rendered,  from  which  this  appeal  is  taken,  the 
share  of  land,  or  its  proceeds,  to  which  they  severally  were 
entitled  legally. 

The  appellants  in  their  answer  to  the  cross-complaint  of 
Baugher,  and  in  their  action  in  dismissing  their  cross-com- 
plaint, apparently  intended,  as  their  argument  on  ap- 

2.    peal  also  indicates,  to  proceed  upon  the  theory  that 

the  judgment  of  January  3,   1906,  was  sufficiently 

based  upon  their  answer  to  the  complaint,  and  was  not  based 

upon  their  cross-complaint.     Their  answer,  however,  raised 

no  issue  as  to  the  rights  of  appellee  Baugher  in  the  real 
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estate  as  between  him  and  the  appellants.     Jones  v.  Veri 
(1889),  121  Ind.  140,  16  Am.  St.  379.    The  interest 

3.  asserted  by  Baugher  in  his  cross-complaint,  against 
which  the  answer  of  the  appellants  was  directed,  was 

expressly  adjudicated  under  the  default  taken  upon  the 
cross-complaint  of  the  appellants,  and,  when  the  judgment 
on  that  cross-complaint  was  set  aside,  they  could  not  success- 
fully claim,  as  against  Baugher 's  cross-complaint,  that  his 
rights  were  settled  and  adjudicated  without  reference  to 
their  cross-complaint.    The  setting  aside  of  the  judg- 

4.  ment    being    an    accomplished    fact,    and    appellee 
Baugher  having  been  permitted  to  set  up  his  rights,  it 

was  then  too  late  to  question  his  right  to  assert  his  interest 
by  cross-complaint,  upon  the  ground  that  the  court's  action 
in  setting  aside  the  judgment  did  not  affect  the  rights  of  the 
parties,  or  upon  the  ground  that  the  judgment  ought  not 
to  have  been  set  aside. 

Whether  the  court  erred  in  sustaining  the  application 
of  Baugher  to  set  aside  his  default  upon  the  cross-complaint 
of  the  appellants,  and  to  permit  him  to  appear  thereto  and 
to  plead,  is  another  question,  and  is  to  be  considered  sepa- 
rately from  the  pleadings  filed  after  the  default  had  been 
set  aside  and  said  permission  had  been  granted.  The  appli- 
cation was  made  at  the  term  at  which  the  interlocutory  judg- 
ment of  partition  was  rendered,  and  while  the  cause  was  in 
fieri. 

In  support  of  his  motion,  as  we  have  seen,  appellee  Baugh- 
er filed  his  own  affidavit  and  the  affidavit  of  John  W.  Hanan. 
But  the  bill  of  exceptions  containing  the  motion  and 

5.  the  evidence  submitted  on  the  hearing  thereof  does 
not  show  that  this  was  all  the  evidence  given  on  such 

hearing,  as  is  required  in  such  cases.  Beatty  v.  O'Connor 
(1886),  106  Ind.  81. 

The  judgment  of  January  3,  1906,  did  not  in  terms  quiet 
the  title  of  the  appellants,  but  it  was  thereby  adjudicated 
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that  appellee  Nancy  Phillips  was  the  owner  in  fee  simple 
of  a  certain  undivided  part  of  the  land,  as  claimed  by  her 
in  her  complaint,  and  that  the  appellants  were  the  owners 
in  fee  simple  of  all  the  remainder  of  the  land,  and  the 
court  ordered  the  sale  of  all  of  the  land  by  the  commissioner, 
and  that  the  proceeds  be  distributed  to  the  owners  in  the 
proportion  of  their  shares  as  so  adjudged,  and  that  all  the 
rights,  titles,  interests  and  claims  of  each  and  all  the  parties 
hereto  in  and  to  the  real  estate  so  sold  should  be  completely 
and  effectually  barred  and  vested  in  the  purchaser.  The 
judgment  did  not  proceed  expressly  upon  a  default  of 
Baugher  on  the  complaint,  though  it  was  made  to  appear 
that  the  court  had  jurisdiction  of  his  person  by  service  of 
summons  on  the  complaint. 

The  only  answer  of  Baugher  to  the  complaint  then  ap- 
pearing^ in  the  record  was  signed  by  the  attorneys  of  ap- 
pellants, whose  interests  were  adverse  to  the  interest  of 
Baugher.  The  judgment  which  disposed  of  his  interest,  as 
well  as  that  of  the  other  parties,  was  entered  upon  a  default 
of  Baugher  on  the  cross-complaint  of  appellants  and  upon 
the.  submission  of  the  cause  for  trial  on  the  complaint  and 
the  answers,  thereto  and  the  issues  joined  thereon  and  the 
cross-complaint  of  the  appellants  and  the  answers  thereto 
and  the  issues  joined  thereon.  No  issue  was  tendered  be- 
tween the  codefendants  except  that  tendered  by  the  appel- 
lants' cross-complaint,  and  the  court,  professing  to  pro- 
ceed thereon,  disposed  of  the  interest  of  Baugher. 

After  the  granting  of  the  new  trial  as  of  right,  a  formal 

appearance  of  a  certain  attorney  was  entered  of  record  for 

Baugher  in  the  cause.    It  does  not  appear  that  any 

6.  rule  was  taken  against  Baugher  at  any  time  to  an- 
swer, or  that  any  answer  was  filed  for  him  except  by 
attorneys  for  the  appellants.  Baugher  was  not  present  in 
court  in  person  or  by  attorney  when  the  judgment  was  ren- 
dered. The  question,  whether  the  court  should  be  regarded 
as  having  jurisdiction  of  Baugher  upon  the  cross-complaint 
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without  the  issue  or  service  of  process  thereon,  need  not  be 
decided.  Upon  the  application  to  set  aside  the  default  and 
judgment,  it  was  made  apparent  to  the  court  that  by  its 
judgment  it  had  disposed  of  the  real  and  substantial  inter- 
test  of  appellee  Baugher  without  the  consideration  of  that 
interest  in  the  disposition  of  the  cause,  and  therefore  strong 
reason  existed  for  setting  aside  the  adjudication  so  far  as 
he  was  concerned  and  of  permitting  him  to  present  such  in- 
terest for  trial  and  determination.  It  was  made  to  appear 
that  Baugher  had  engaged  an  attorney  to  take  care  of  his 
interest ;  that  this  attorney  absented  himself  because  of  ill- 
ness, leaving  the  interest  of  his  client  in  the  care  of  one  of 
the  attorneys  for  the  plaintiff,  who  had  recognized  Baugh- 
er's  interest  expressly  in  the  complaint,  and  that  the  judg- 
ment cutting  out  the  interest  of  Baugher.  was  taken,  in  the 
absence  of  that  attorney,  by  an  associate  attorney.  What 
might  properly  be  said  of  this  showing,  if  the  court  below 
had  refused  to  accept  it  as  sufficient,  and  such  action  was 
before  us  for  review,  need  not  be  decided.  If  the  court  was 
not  required  to  sustain  the  application,  yet  the  case  was 
one  in  which  there  was  a  strong  appeal  for  the  exercise  of 
judicial  discretion  for  the  relief  of  Baugher  in  the  interest 
of  justice,  and  whether  there  was  a  sufficient  show- 
ing of  mistake,  inadvertence  or  excusable  neglect  was  a 
question  of  fact,  and  the  determination  by  the  court  in 
favor  of  the  applicant  should  not  be  disturbed  if  there  was 
evidence  which  can  be  said  to  support  the  conclusion.  WiH- 
iams  v.  Orooms  (1890),  122  Ind.  391;  Casto  v.  Shew 
(1904),  32  Ind.  App.  338. 

As  was  said  in  Hoag  v.  Old  People's  Mut  Benefit  8oc. 
(1891),  1  Ind.  App.  28:  ''The  courts,  even  independently 
of  statutes,  possess  and  exercise  a  very  large  discretion  in 
vacating  judgments  by  default,  for  the  purpose  of  permit- 
ting a  defense  to  be  made  upon  the  merits,  and  in  deciding 
upon  the  (lucstion  of  dilicrcnoe  the  action  of  the  court  will  be 
reviewed  only  in  extreme  cases,  involving  an  abuse  of  the 
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discretion  vested  in  the  court."     Hasten  v.  Indiana  Car, 
etc,  Co,  (1900),  25  Ind.  App.  175. 

It  does  not  appear  to  us  that  the  court  below  abused  its 
discretion,  while  it  does  appear  that  this  a(;tion  secured  to 
the  parties  their  exact  legal  rights.    Judgment  affirmed. 


Nesbitt  V,  Nesbitt. 

[Na  6,265.    Filed  Janaary  7,  1900.] 

1.  TtoAL. — Instructions. — Others  Explanatory. — Burden  of  Proof. — 
Notes. — Where  the  court  instructed,  hi  an  action  on  a  note,  where- 
in affirmative  defenses  were  pleaded,  some  of  which  placed  the 
burden  of  proof  upon  the  plaintiff,  that  the  burden  of  proving  the 
material  averments  contained  In  such  answer  was  upon  plain- 
tiff **a8  stated  in  these  instructions/*  is  not  misleading,  where 
the  Jury  was  later  instructed  as  to  the  burden  of  proof  as  to 
each  paragraph,    p.  45. 

2.  Tbial. — Instructions. — As  to  Single  Paragraph  of  Answer. — Mis- 
leading.— Notes. — An  instruction  that  the  fourth  paragraph  of 
answer  denies  the  transfer  of  the  note  in  suit  to  the  plaintiff,  and 
that  if  a  preponderance  of  the  evidence  shows  that  it  was  so 
transferred,  the  verdict  should  be  for  plaintiff  for  the  amount 
due  together  with  attorneys*  fees,  is  not  misleading,  where  other 
instructions  clearly  stated  the  law  as  to  the  remainder  of  the 
case.    p.  45. 

3.  New  Tbial. — Excessive  Recovery. — Notes. — Attorneys^  Fees. — 
Where  the  Judgment  on  a  note  includes  excessive  amounts  for 
attorneys*  fees,  a  remittitur,  or  in  case  of  a  failure  thereof,  a 
reversal  will  be  ordered,    p.  47. 

From  Howard  Superior  Court ;  B.  F.  Harness,  Judge. 

Action  by  Serena  E.  Nesbitt  against  William  A.  Nesbitt. 
Prom  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed  conditionally. 

Kirkpatrick  ct*  Morrison,  for  appellant. 
St.  John,  Charles  &  Oemmill  and  Blacklidge,  Shirley  & 
Wolf,  for  appellee. 

Watson,  C.  J. — This  was  an  action  by  appellee  to  recover 
on  a  promissory  note  executed  by  appellant,  in  the  sum  of 
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$496.72,  to  John  S.  Neabitt  on  January  27, 1904,  payable  one 
day  after  date  at  the  Farmers  Banking  Company,  of  Sway- 
zee,  Indiana,  and  indorsed  to  appellee  by  said  payee  under 
the  name  of  J.  S.  Nesbitt.  It  appears  from  the  complaint 
and  note  that  $200  was  paid  on  said  note  to  John  S.  Nesbitt 
on  February  22,  1904.  Judgment  was  demanded,  including 
attorneys'  fees,  in  the  sum  of  $375.  On  motion  of  defend- 
ant the  venue  of  the  cause  was  changed  from  the  Grant 
Superior  Court  to  the  Howard  Superior  Court.  Defendant 
answered  in  four  paragraphs:  (1)  General  denial;  (2) 
alleging,  in  substance,  that  the  note  was  not  delivered  or 
transferred  to  plaintiff  until  after  its  maturity,  and  that  it 
was  fully  paid  to  John  S.  Nesbitt,  the  payee,  by  defendant 
before  defendant  had  notice  that  it  had  been  assigned  or 
delivered  to  plaintiff,  and  before  this  action  was  begun; 
(3)  denjdng  that  plaintiff  was  the  owner  or  entitled  to  the 
proceeds  of  said  note,  for  the  reason  that  it  was  the  prop- 
erty of  John  S.  Nesbitt;  **that  said  note,  prior  to  its  ma- 
turity, was  indorsed  by  said  John  S.  Nesbitt  and  placed,  as 
collateral  security,  with  a  bank  in  the  town  of  Swayzee,  In- 
diana, and  that  the  same  was  afterwards  taken  up  by  said 
John  S.  Nesbitt  and  kept  in  his  file  of  notes  at  his  home  in 
a  note  book,  and  that  after  the  maturity  of  said  note  said 
plaintiff,  without  the  knowledge  or  consent  of  said  John  S. 
Nesbitt,  took  the  same  from  said  note  book,  kept  the  same 
in  her  possession,  and  pretended  to  hold  it  as  coUatei;^  se- 
curity for  a  note  executed  by  said  John  S.  Nesbitt  to  her; 
that  she  so  took  said  note  without  any  right,  consent  or  di- 
rection of  said  John  S.  Nesbitt,  and  that  said  John  S.  Nes- 
bitt has  been  at  all  times,  up  to  the  time  of  the  payment  of 
said  note,  the  owner  thereof,  and  that  said  note  was  fully 
paid  to  said  John  S.  Nesbitt  by  the  defendant  before  said 
defendant  knew  that  said  plaintiff  held  said  note  or  claimed 
any  interest  therein;"  (4)  denying  the  delivery,  transfer  or 
assignment  of  said  note  to  plaintiff  as  collateral  security,  or 
for  any  other  purpose,  and  denying  that  she  had  any  inter- 
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est  in  said  note.  The  fourth  paragraph  of  answer  was  veri- 
fied by  defendant.  Plaintiff  replied  to  the  answer  by  general 
deniaL  The  cause,  being  thus  at  issue,  was  submitted  to  a 
jury,  and  a  verdict  returned  for  plaintiff  in  the  sum  of 
$437.38,  itemized  as  follows:  (1)  Balance  on  note,  $299.58; 
(2)  interest  on  note,  $43.50;  (3)  attorneys'  fees,  $60;  (4) 
collections,  $34.30 — total,  $437.38.  Judgment  was  rendered 
on  the  verdict  for  said  amount. 

Defendant's  motion  for  a  new  trial  was  overruled,  and 
the  overruling  of  such  motion  is  the  only  assignment  of  error 
presented  in  this  court. 

One  of  the  reasons  assigned  for  a  new  trial  is  that  the 

court  erred  in  giving  instruction  two  and  one-half,  which 

was  as  follows:     ''The  plaintiff  has  replied  to  the 

1.  answers  by  a  general  denial,  which  puts  upon  de- 
fendant the  burden  of  proving  all  the  material  aver- 
ments contained  in  them  by  a  preponderance  of  the  evidence 
as  stated  in  these  instructions."  Appellant  contends  that 
it  is  clear  that,  in  order  to  recover,  the  jury  must  have  un- 
derstood therefrom  that  it  was  necessary  for  him  to  prove 
the  material  averments  in  all  three  of  the  affirmative  para- 
graphs of  answer.  The  instruction  was  that  appellant  must 
prove  the  material  averments  of  said  paragraphs  of  answer 
**as  stated  in  these  instructions."  The  court  then  consid- 
ered the  material  averments  of  each  paragraph  in  other  in- 
structions, and  so  instructed  the  jury  in  reference  to  the 
necessary  proof  in  each  in  order  to  justify  a  recovery  there- 
under. When  this  is  considered  as  a  whole,  the  language  ob- 
jected to  does  not  convey  the  meaning  contended  for  by  ap- 
pellant. 

The  seventh  instruction  given  by  the  court  at  appellee's 

request  was  as  follows:    ''There  is  a  fourth  paragraph  of 

answer  which  avers  that  the  note  in  suit  was  never 

2.  delivered,  transferred  or  assigned  to  the  plaintiff  as 
collateral  security,  or  for  any  other  purpose,  and  that 

she  had  no  interest  in  the  note.    The  truth  of  this  paragraph 
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of  the  answer  is  sworn  to  by  the  defendant.  This  paragraph 
does  not  deny  the  execution  of  the  note  by  the  defendant, 
but  only  that  it  was  delivered,  transferred  or  assigned  to 
her.  This  makes  it  necessary  for  the  plaintiff  to  prove,  by  a 
preponderance  of  the  evidence,  that  the  note  was  delivered, 
assigned  or  transferred  to  her.  Therefore,  if  you  find  from 
the  evidence,  by  a  preponderance  thereof,  that  the  note  was 
delivered  to  her  or  assigned  or  transferred  to  her  as  a  col- 
lateral security  or  other  purpose,  your  verdict  should  be  for 
the  plaintiff  for  such  sum  as  may  be  due  on  the  note  in  suit, 
together  with  attorneys'  fees  in  whatever  sum  you  may  be- 
lieve from  the  evidence  has  been  proved  in  the  case."  This 
instruction  is  objected  to  for  the  reason  that  it  disregards 
the  second  and  third  paragraphs  of  answer.  It  is  a  familiar 
and  well-settled  rule  of  law  that  instructions  shall  be  con- 
sidered as  a  whole,  and  if  the  instructions,  when  so  consid- 
ered, state  the  law  of  the  case  correctly,  error  in  a  single 
instruction  or  clause  of  an  instruction  will  not  be  ground 
for  reversal.  Cleveland,  etc.,  li.  Co.  v.  Penketh  (1901),  27 
Ind.  App.  210;  Indiana,  etc.,  Oas  Co.  v.  Anthony  (1901), 
26  Ind.  App.  307  J  Bowman  v.  Bowman  (1899),  153  Ind. 
498.  The  jury  was  told  that  **the  verdict  should  be  for 
the  plaintiff  for  such  sum  as  may  be  due  on  the  note  in  suit, 
together  with  attorneys'  fees  in  whatever  sum  you  may  be- 
lieve from  the  evidence  has  been  proved  in  the  case."  The 
jury  was  correctly  instructed  as  to  the  material  averments 
necessary  to  be  proved  under  the  second  and  third  para- 
graphs of  answer.  No  objection  is  urged  thereto  in  this 
court.  It  must  be  assumed,  therefore,  that  appellant  was 
content  with  the  same. 

Appellant  relies  upon  the  case  of  Chicago,  etc.,  R.  Co.  v. 
Olover  (1900),  154  Ind.  584,  but  that  case  is  distinguish- 
able from  the  case  at  bar.  In  the  instruction  there  objected 
to,  the  fact  of  knowledge  by  the  decedent  of  the  defect  oc- 
casioning his  death  was  entirely  ignored.  In  the  present 
case  the  jury  was  told  to  return  a  verdict  for  the  plaintiff, 
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if  it  found  the  note  had  been  assigned  or  transferred  to  her, 
in  sueh  sum  as  was  shown  to  be  due  by  the  evidence  in  the 
case,  thus  leaving  to  the  jury  the  question  .of  fact,  as  to  the 
amount  lawfully  due  on  said  notes,  to  be  determined  by  the 
evidence  under  the  other  instructions.  When  thus  con- 
sidered as  a  whole,  it  does  not  appear  that  the  jury  was 
misled  or  erroneously  instructed  to  justify  a  reversal  of  this 
cause. 

One  of  the  reasons  assigned  for  a  new  trial  was:  **The 
assessment  of  the  amount  of  recovery  is  erroneous,  being  too 

large."    The  jury  for  some  reason  itemized  the  ver- 
3.    diet,  which  shows  that  appellee  has  recovered  for  and 

on  behalf  of  her  attorneys  two  items,  to  wit:  Item 
(3),  attorneys'  fees,  $60,  and  item  (4),  collections,  $34.30. 
We  do  not  believe  in  equity  and  good  conscience  that  this 
should  be  permitted  to  stand,  and  especially  when  we  con- 
sider the  evidence  in  this  case  as  to  attorneys'  fees. 

Therefore,  if  the  appellee  will  file  her  remittitur  for  $34.30 
with  the  clerk  of  the  Howard  Superior  Court,  and  cause  the 
same  to  be  certified  to  the  clerk  of  this  court  within  thirty 
days,  the  judgment  will  be  affirmed,  and  if  not  so  remitted 
and  certified  to  this  court,  the  judgment  will  be  reversed, 
with  instructions  to  the  trial  court  to  sustain  the  appellant's 
motion  for  new  trial. 


Ambre  v.  Postal  Telegraph-Cable  Company. 

[No.  0,308.    Filed  January  7,  1SX)1>.] 

1.  Negliqence. — Telegraphs  and  Telephones. — Using  Same  Poles. — 
Master  and  Servant. — Assumption  of  Risk. — It  docs  not  consti- 
tute negUgence  per  se  for  a  telegraph  company  to  string  its  wires 
on  poles  used  by  an  electric  light  company;  and  a  scn'vant  en- 
gaged in  the  repair  of  such  telegraph  company's  wires  assumes 
the  risks  ordinarily  incident  to  work  in  such  circumstances, 
p.  51. 

2.  Evidence.— /ttdiciaZ  Notice.— -Electric  Wires.— Dangers.—CXiurta 
take  Judicial  notice  that  electric  wires,  on  which  there  is  no  cur- 
rent, are  not  dangerous,    p.  52. 
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3.  Mabteb  and  Sebvant. — Assumption  of  Risk. — Repairing  Tele^ 
graph  Wires. — Charged  Electric  Light  Wires, — Contributory  Neg- 
ligence, — Jury, — ^A  servant  in  carrying,  in  the  day  time,  a  naked, 
grounded  wire  up  a  telegraph  pole  on  which  are  strung  telegraph 
and  electric  light  wires,  is  not  negligent,  as  a  matter  of  law,  for 
his  failure  to  Inspect  such  light  wires  to  determine  whether  they 
are  charged  with  electricity,  nor  does  he,  as  a  matter  of  law, 
assume  such  risk,  both  questions  being  for  the  Jury.    p.  53. 

4.  Tbial. — Instructions, — Invasion  of  Province  of  Jury, — Assump- 
tion of  Risk. — Contributory  Negligence. — An  instruction  that  a 
servant  engaged  to  repair  telegraph  wires,  in  carrying  a  naked, 
grounded  wire  up  a  telegraph  pole  on  which  were  strung  telegraph 
and  electric  light  wires,  one  of  which  light  wires,  without  any 
knowledge  by  such  servant,  was  charged,  to  plaintilTs  damage, 
assumed  the  risk  of  injury  from  such  cause  and  was  also  guilty 
of  contributory  negligence,  invades  the  province  of  the  Jury, 
p.  56. 

5.  Trial. — Instructions. — Dangerous  and  Safe  Method  of  Perform- 
ing Work, — Contributory  Negligence. — An  instruction  that  if  a 
ser\'ant,  in  repairing  telegraph  wires,  carried  a  naked,  grounded 
wire  up  a  telegraph  pole  on  which  were  strung  telegraph  and 
electric  light  wires  one  of  which  light  wires  was  charged,  to 
plaintiff's  damage,  when  he  could  have  tested  such  wires  without 
danger,  he  is  guilty  oiP  contributory  negligence,  is  bad,  since  the 
element  of  plaintifTs  knowledge  of  the  danger  is  omitted,    p.  57. 

Prom  Laporte  Superior  Court;  Charles  A.  Truesdell, 
Special  Judge. 

Action  by  August  Ambre  against  the  Postal  Telegraph- 
Cable  Company.  From  a  judgment  for  defendant,  plaintiflP 
appeals.     Reversed. 

Peter  CrumpacJcer  and  D.  J.  Moran,  for  appellant. 
John  B.  Peterson  and  Loesch,  Scofield  &  Loesch,  for  ap- 
pellee. 

Rabb,  J. — The  appellee  is  a  corporation  engaged  in  the 
transmission  of  telegrams,  and  whose  lines  run  through  the 
city  of  Hammond.  The  South  Shore  Gas  &  Electric  Com- 
pany is  a  corporatign  engaged,  among  other  things,  in 
furnishing  to  the  city  and  citizens  of  Hammond  electric 
lights,  and  by  a  mutual  agreement  between  the  two  compa- 
nies they  both  used  the  same  line  of  poles  for  their  wires 
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along  a  certain  street  in  the  city  of  Hammond,  and  on  the 
particular  pole  in  question  the  telegraph  company  had  twen- 
ty-two wires  strung  on  three  cross  arms,  and  the  light  com- 
pany had  thirteen  wires  strung  on  two  cross  arms,  the  cross 
arms  being  about  twenty  inches  apart,  and  the  light  wires 
being  below  the  telegraph  wires.  The  appellant  was  en- 
gaged in  the  service  of  appellee  in  what  is  known  to  the 
business  as  a  ''trouble  man,''  his  duties  being  to  locate  and 
remedy  any  disturbance  on  the  line  that  interrupted  the 
transmission  of  messages,  and  in  the  discharge  of  these 
duties  it  was  necessary  that  he  climb  the  poles  and  work 
among  the  wires.  Having  taken  with  him,  to  be  used  in 
making  tests  to  locate  an  interruption  on  one  of  appellee's 
lines,  a  short  bare  wire  attached  to  the  ground,  the  appellant, 
while  engaged  at  this  work  on  the  pole  mentioned,  was 
knocked  off  of  the  pole  by  an  electric  shock,  caused  by  his 
coming  in  contact  with  an  electric  light  wire  which 
at  the  time  was  carrying  a  heavy  and  dangerous  voltage  of 
electricity,  and  for  his  injuries  thereby  occasioned  appellant 
brought  this  action  against  both  companies.  Issues  were 
formed,  a  jury  trial  had,  resulting  in  a  general  verdict  in 
favor  of  appellant  against  the  light  company,  and  in  favor 
of  appellee  against  appellant,  and  with  the  verdict  the  jury 
returned  answers  to  certain  interrogatories.  Appellant's 
motion  for  a  new  trial  was  overruled,  and  judgment  ren- 
dered on  the  verdict  in  favor  of  the  appellee  for  costs. 

The  only  error  assigned  here  is  the  overruling  of  appel- 
lant's motion  fur  a  new  trial. 

The  court,  over  appellant's  objection  and  exception,  per- 
mitted appellee  to  propound  the  following  question  to  its 
witness  Harrison:  **You  may  state  whether  a  lineman  of 
ordinary  experience  and  caution  would  undertake  to  carry  a 
bare,  grounded  wire  up  a  pole,  the  two  cross  arms  of  the  pole 
carrying  electric  light  wires,  without  using  any  precaution 
to  prevent  the  bare,  grounded  wire 's  coming  in  contact  with 

Vol.  43—4 
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the  uninsulated  wire  of  the  electric  light  company  on  the 
lower  cross  arm  ? ' '  This  was  answered  as  follows :  * '  I  should 
say  he  did  not  use  good  judgment.*' 

Over  the  objection  and  exception  of  appellant  the  court 
gave  to  the  jury  the  following  instructions:  '*(23)  The 
defendant  Postal  Telegraph-Cable  Company  was  not  bound 
to  give  the  plaintiff  warning  or  notice  of  the  fact  that  thfise 
wires  upon  the  pole  belonging  to  the  South  Shore  Gas  & 
Electric  Company,  where  the  plaintiff  was  injured,  were  at 
the  time  carrying  a  dangerous  current  of  electricity.  The 
presence  of  said  company's  wires  upon  the  pole  was  in  it- 
self sufficient  to  put  the  plaintiff  upon  inquiry  as  to  their 
condition  in  that  respect."  **(13)  If  there  is  a  safe  and 
an  unsafe  way,  both  reasonably  convenient,  of  doing  work, 
and  an  adult  of  ordinary  understanding  voluntarily,  with- 
out instruction,  and  without  asking  for  instructions,  under- 
takes to  do  such  work,  he  must,  at  his  peril,  choose  the  safe 
way,  and  if  he  chooses  the  unsafe  way  and  is  injured,  he 
cannot  recover  for  such  injury.'* 

The  admission  of  this  evidence,  and  the  giving  of  these  in- 
structions, are  among  the  reasons  assigned  for  a  new  trial, 
and  urged  here  as  grounds  for  a  reversal  of  the  judgment 
below. 

The  appellee  contends:  (1)  That  whatever  errors  in  the 
admission  or  rejection  of  evidence,  or  in  the  instructions 
given  by  the  court  to  the  jury,  are  apparent  in  the  record, 
they  furnish  no  sufficient  reason  for  a  reversal  of  this  cause, 
because  the  answers  to  the  interrogatories  render  the  in- 
structions complained  of  harmless,  and  the  evidence  which  is 
in  the  record  clearly  shows  that  appellant  had  no  case 
against  the  appellee;  that  whatever  hazard  there  was  in 
connection  with  the  joint  use  of  the  telegraph. poles  by  both 
companies  was  open  and  apparent,  and  was  known  to  ap- 
pellant, and  therefore  assumed  by  him;  (2)  that  the  evi- 
dence clearly  shows  that  the  appellant  was  guilty  of  con- 
tributory negligence,  that  he  could,  by  the  exercise  of  his 
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sense  of  sight,  have  seen  the  splices  in  the  electric  light  wire 
where  there  was  no  insulation,  and  that  the  taking  of  a  bare 
grounded  wire  among  the  electric  light  wires  was  itself  an 
act  of  negligence  regardless  of  appellant's  knowledge  or 
want  of  knowledge  of  the  uninsulated  places  in  the  light 
wires;  (3)  that  the  evidence  discloses  that  there  was  a  cable 
box  on  the  pole  from  which  appellant  fell,  and  that  by  open- 
ing this  cable  box  appellant  could  have  made  a  test  from  the 
wires  in  the  box  in  a  manner  that  would  have  involved  no 
risk  whatever  of  the  injury  he  received,  and  that  he  volun- 
tarily chose  to  perform  the  work  in  the  manner  he  did,  there- 
by encountering  the  risk  and  danger,  and  for  that  reason  he 
has  no  case. 

The  appellant's  action  is,  so  far  as  the  appellee  is  con- 
cerned, grounded  on  two  alleged  acts  of  negligence — one 
of  commission,  and  the  other  of  omission  on  the  part  of 
appellee.  It  is  alleged  that  appellee  was  guilty  of  negli- 
gence in  stringing  its  wires  on  the  same  pole  on  which 
electric  light  wires  were  carried;  that  appellee  knew  the 
electric  light  wires  carried  dangerous  currents  of  electricity 
in  the  daytime  as  well  as  at  Bight;  that  appellant  was  ig- 
norant  of  the  fact  that  the  light  wires  were  used  in  the  day- 
time ;  that  appellee  gave  to  appellant  no  notice  or  warning 
of  the  fact  that  the  electric  light  wires,  were  charged  with 
dangerous  currents  of  electricity  during  the  daytime,  when 
appellant's  work  was  to  be  performed,  and  that  for  its 
failure  so  to  notify  appellant  it  was  guilty  of  negligence. 

It  is  manifest  that  the  appellant  has  no  cause  of  action 
against  appellee  on  the  sole  ground  that  the  wires  of  the 
two  companies  were  carried  on  the  same  pole.    The 
1.    telegraph  wires  and  light  wires  were  plainly  distin- 
guishable, and  when  the  appellant  entered  the  appel- 
lee's service  he  knew  that  the  wires  of  the  two  companies 
were  carried  on  the  same  poles,  and  therefore  assumed  all 
ordinary  risks  incident  to  his  work.    But  the  other  charge 
of  negligence  presents  a  different  proposition.     We  think 
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the  appellant's  testimony  fully  justifies  the  statement  that 
he  understood  all  about  the  dangerous  character  of  the  cur- 
rent carried  over  electric  light  wires;  that  he  knew  that  it 
was  a  dangerous  and  deadly  element;  that  its  presence 
was  unheralded  to  the  sense  of  sight  or  hearing,  or  any 
human  sense,  save  that  of  touch ;  that  it  wae  impossible  to 
determine  the  presence  of  this  mysterious  and  powerful 
agent  until  too  late  for  self -protection.  The  evidence 
2.  at  the  same  time  shows,  and  we  know  as  a  matter  of 
common  knowledge,  that  when  the  electric  current  is 
not  passing  over  wires  the  wires  are  perfectly  harmless,  and 
can  be  handled  as  safely  as  wires  on  a  farm  fence  or  in  a 
hardware  store.  The  evidence  in  this  case  shows  that  appel- 
lant was  injured  about  4  o'clock  p.  m.  on  a  bright  day  in 
the  summer  time.  It  shows  that  the  light  company  had 
been  in  business  for  several  years,  and  that  some  six  months 
previous  to  the  accident  they  had  put  a  day  current  on 
some  of  their  wires  strung  on  the  pole  in  question;  that 
appellee  knew  of  this  fact  at  the  time  of  appellant's  em- 
ployment, which  was  about  a  month  preceding  the  accident, 
but  that  appellant  had  no  knowledge  that  the  electric  light 
wires  were  used  in  the  daytime;  that  appellee  gave  to  ap- 
pellant no  notice  or  warning  that  the  light  wires  were  dan- 
gerous in  the  daytime,  or  that  any  of  them  were  used  by  the 
electric  light  company  in  the  daytime.  We  think  the  evi- 
dence justifies  the  inference  that  appellant  assumed  that  the 
light  wires  were  not  in  use  at  the  time  he  met  with  the  acci- 
dent; that,  acting  upon  this  assumption,  he  took  no  pre- 
caution whatever  to  protect  himself  from  danger  of  con- 
tact with  the  electric  light  wires,  and  carried  a  bare,  ground- 
ed wire  with  him  up  among  them,  which,  coming  in  con- 
tact with  one  of  the  light  wires  carrying  a  heavy  voltage  of 
electricity,  gave  him  such  a  shock  as  caused  his  fall  from 
the  pole  and  consequent  injury.  The  evidence  also  disclosed 
the  fact  that  appellant  might  have  performed  the  same  work 
without  the  use  of  the  grounded  wire,  and  without  involving 
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himself  in  any  danger  whatever  from  a  shock  from  the 
light  wires,  by  opening  the  cable  box  on  the  pole  and  making 
his  test  through  it. 

The  whole  question  in  the  case  turns  upon  whether  appel- 
lant was  bound  to  assume,  from  the  presence  of  the  light 

wires  on  the  pole,  that  they  were  live  wires,  and  use 
3.     precautions  to  protect  himself  accordingly.     If  he 

was,  then  the  instructions  to  the  jury  complained  of 
were  correct,  and  the  admission  of  the  evidence  complained 
of  was  harmless,  and  appellant's  action,  both  in  taking  the 
bare,  grounded  wire  up  among  the  electric  light  wires,  and 
his  failure  to  use  the  safe  way  of  doing  the  work  instead  of 
the  one  involving  the  danger,  was  clearly  negligent,  and  such 
negligence  proximately  contributed  to  his  injury.  If  these 
are,  however,  questions  not  for  the  court  but  for  the  jury 
to  pass  upon,  then  the  appellee's  contention  must  fail,  and 
there  was  error  in  the  instructions  of  the  court,  and  verj' 
manifest  error  in  permitting  the  witness  Harrison  to  give 
his  opinion  as  to  what  a  lineman  of  ordinary  experience  and 
caution  would  imdertake  to  do  under  the  circumstances  set 
forth  in  the  complaint  {Giraudiy.  Electric  Imp.  Co.  [1895], 
107  Cal.  120,  40  Pac.  108,  28  L.  R.  A.  596,  48  Am.  St.  114 ; 
Bemis  v.  Central  Vermont  R.  Co.  [1886],  58  Vt.  636,  3 
AtL  531;  Dallas  Electric  Co.  v.  Mitchell  [1903],  33  Tex. 
Civ.  App.  424,  76  S.  W.  935),  and  the  jury  might  have  found 
that  appellant  had  the  right  to  consider,  at  the  time  his 
work  was  being  done,  that  one  way  of  performing  it  was 
equally  as  safe  as  the  other.  If  he  had  the  right  to  assume 
that  the  light  wires  were  dead,  this  would  be  true.  We  think 
this  question  must  be  determined  against  appellee's  conten- 
tion. Whether  the  appellant  was  bound  to  assume,  in  the 
absence  of  actual  knowledge,  that  the  light  wires  were  in 
use  in  the  daytime,  was  properly  a  question  of  fact  to  be 
determined  by  the  jury.  What  inferences  were  proper  to 
be  drawn  from  all  the  facts  shown  by  the  evidence?  The 
fact  that  the  light  wires  were  present  on  the  pole,  attached 
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in  such  manner  as  to  indicate  that  they  were  to  be  used  to 
transmit  electric  currents  of  dangerous  intensity,  that  such 
currents  were  ordinarily  used  for  illuminating  purposes,  and 
that  the  accident  happened  in  the  daytime,  presented  a  state 
of  facts  from  which  reasonable  men  might  draw  different 
inferences  as  to  whether  the  electric  light  wires  were  at  that 
particular  time  dangerous.  Central  Union  Tel.  Co.  v.  So- 
kola  (1905),  34  Ind.  App.  429;  Mohan  v.  Newton,  etc.,  St. 
R.  Co.  (1905),  189  ]Mass.  1,  75  N.  E.  59;  East  Tenn.  Tel.  Co. 
V.  Canni7ie  (1906),  29  Ky.  Law  479,  93  S.  W.  903;  Snyer 
V.  New  York,  etc.,  Tel.  Co.  (1906),  73  N.  J.  L.  535,  64  AtL 
122. 

In  the  case  of  Mohan  v.  Newton,  etc.,  St.  R.  Co.,  supra,  it 
appeared  that  the  plaintiff's  intestate  was  killed  while  in 
the  employ  of  an  electric  light  company,  as  lineman,  by  a 
current  of  electricity  which  it  was  claimed  came  from  the 
street  railroad  company's  trolley  line,  which  was  in  close 
proximity  to  the  light  line.  The  action  was  brought  by  the 
administrator  against  the  street  railroad  company,  and  the 
theory  of  the  complaint  was  that  the  defendant  was  guilty 
of  negligence  in  not  properly  guarding  its  line  to  prevent 
the  escape  of  electricity  to  the  light  company's  lines.  A 
rule  of  the  electric  light  company  required  its  employes, 
when  engaged-  in  their  duties,  to  treat  every  wire  as  a  live 
wire,  and  to  wear  rubber  gloves  in  handling  dangerous  wires. 
The  deceased  treated  the  wires  he  was  handling  as  dead 
wires,  and  did  not  wear  rubber  gloves,  and  it  was  contended 
that  he  was  guilty  of  contributory  negligence.  There  was 
evidence  that  the  deceased  had  no  reason  to  believe  that  the 
light  wires  were  dangerous.  It  was  held  that  whether  the 
nonobservance  of  the  rule  to  treat  every  wire  as  a  live  wire, 
under  the  circumstances  there  shown,  was  an  act  of  negli- 
gence, was  a  question  for  the  jury. 

In  the  case  of  East  Tenn,  Tel.  Co.  v.  Carmine,  supra,  the 
appellee  was  employed  by  a  telephone  company  as  a  lineman. 
The   telephone   company  and   the   electric  light   company 
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both  used  the  same  poles  in  the  city  of  Paris,  Kentucky. 
Until  within  a  few  days  before  the  accident  out  of  which  the 
suit  originated,  the  light  company  had  not  been  using  its 
lines  until  after  5  o'clock  p.m.  It  then  notiiSed  the  tele- 
phone company  that  the  electric  current  would  be  turned 
onto  its  wires  at  4  o'clock  p.m.  instead  of  5  o'clock.  The  ap- 
pellee was  directed  by  the  superintendent  of  the  telephone 
company  to  do  certain  work  which  required  the  handling 
of  the  electric  light  wires  after  4  o'clock  p.m.  but  before  5 
o'clock  p.m.  He  had  no  knowledge  of  the  change  in  the 
time  of  turning  on  the  current  of  the  electric  light  wires, 
and  no  notice  of  the  change  was  given  to  him  by  his  em- 
ployer, and,  on  the  assumption  that  the  light  wires  were  dead 
and  not  dangerous,  he  took  them  in  his  hand,  and  was  work- 
ing with  them  when  the  current  was  turned  on,  and  he  was 
injured.  It  was  held  that  the  company  was  guilty  of  gross 
negligence  in  its  failure  to  notify  appellee  of  the  danger  to 
be  apprehended  from  the  light  wires  at  the  time  he  was  re- 
quired to  work  with  them,  and  that  the  questions  of  appel- 
lee's contributory  negligence  and  assumption  of  risk  were 
properly  for  the  jury. 

The  case  of  Snyer  v.  New  York,  etc,  Tel.  Co.,  supra,  is 
in  many  respects  similar  to  the  case  at  bar,  the  only  distinc- 
tion between  the  cases  being  in  the  fact  that  in  the  case 
cited  the  evidence  disclosed  that  the  electric  light  wires  had 
not  formerly  been  used  in  the  daytime,  and  that  the  injured 
employe  was  cognizant  of  such  fact.  There,  as  here,  the 
light  wires  were  used  in  the  daytime,  and  the  fact  was 
known  to  the  master  and  unknown  to  the  servant,  and  no  no- 
tice was  given  by  the  master  to  the  servant;  and  there,  as 
here,  the  servant  assumed  that  the  wires  were  dead  and 
harmless,  and,  acting  upon  that  assumption,  was  injured  by 
coming  in  contact  with  them  in  the  performance  of  his  work. 

It  does  not  appear  in  the  evidence  in  this  case  that  the  ap- 
pellant had  any  knowledge  or  information  on  the  subject  as 
to  the  time  when  the  electric  light  wires  on  the  poles  were 
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in  use.  It  was  held  in  the  case  cited  that  it  was  negligence 
upon  the  part  of  the  master  to  fail  to  give  notice  and  warn- 
ing to  the  servant  of  the  danger  to  be  apprehended  from  the 
wires  at  the  time  his  work  was  required  to  be  done,  and  that 
the  questions  of  the  assumption  of  the  risk  and  of  contribu- 
tory negligence  from  a  knowledge  of  the  presence  of  the 
wires  upon  the  part  of  the  employe,  were  properly  for  the 
jury. 

We  think  that  the  distinguishing  circumstances  between 
the  two  cases  cannot  be  controlling. 

It  is  the  general  rule  that  the  questions  whether  a 
given  hazard  is  assumed  by  the  employe,  and  whether,  in  a 
given  case,  there  has  been  contributory  negligence  on  the 
part  of  the  party  injured,  are  for  the  jury,  and  what  are 
proper  inferences  to  be  drawn  from  the  facts  appearing  in 
evidence  are  properly  for  the  jury,  and  not  for  the  court. 

In  this  case  the  jury  might  very  properly  have  inferred, 
from  the  fact  that  the  light  wires  were  on  the  pole,  that  the 
appellant  knew  they  were  designed  to  carry  electric  cur- 
rents of  dangerous  energy,  and  from  the  subtle  and  mys- 
terious character  of  the  clement,  which  prevented  its  pres- 
ence being  known,  save  by  the  sense  of  touch,  that  the  ap- 
pellant was  guilty  of  contributory  negligence  in  failing  to 
treat  the  wires  as  live  wires,  and  dangerous ;  and  that,  from 
his  knowledge  of  the  presence  of  the  wires,  the  risk  arising 
from  dangerous  currents  of  electricity  that  might  be  passing 
over  them  was  assumed  by  him. 

But  it  was  error  for  the  court  to  tell  the  jury,  as  it  did  in 

instruction  twenty-three,  that  this  evidence  was  conclusive 

upon  it,  and  that  it  was  bound  to  draw  the  in- 

4.  ference  from  the  facts,  that  appellant  was  guilty  of 
contributory  negligence,  and  that  he  assumed  the  risk. 
This  was  an  invasion  of  the  province  of  the  jury. 

Instruction  thirteen  was  also  plainly  erroneous,  in  that  it 
omitted  the  element  of  appellant's  knowledge  that  one  way  of 
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performing  the  work  was  more  safe  than  the  othei. 

5.  If  the  light  wires  were  dead,  the  way  in  which  appel- 
lant undertook  to  do  his  work  was  a  safe  way,  and 
perhaps  more  convenient  than  to  open  th»  cable  box  and 
make  the  test  through  it;  and  if  the  jury,  from  the  evi- 
dence, inferred  that  the  appellant  had  the  right  to  treat  the 
light  wires  as  not  in  iLse,  and  therefore  not  dangerous,  then 
it  could  not  be  said  that  he  knew  that  one  of  the  ways  of 
doing  the  work  was  any  more  safe  than  the  other. 

In  the  elaborate  brief  of  counsel  for  appellant  numerous 
other  questions  are  discussed  which  will  probably  not  arise 
upon  another  trial  of  the  case,  and  are  therefore  not  con- 
sidered. 

Judgment  reversed,  with  instructions  to  grant  a  new  trial. 


Raley  v.  Evansville  Gas  &  Electric  Light 

Company. 

[Xo.  C,801.    Filed  Jnnnnry  7,  1900.] 

1.  Appeal. — Motions  to  Dismiss. — Briefs. — Appellee's  filing  of  n 
brief  upon  the  merits  constitutes  a  waiver  of  its  right  to  Insist 
upon  a  dismissal  on  the  ground  that  appellant's  brief  does  not 
set  out  the  questioned  portions  of  the  record,    p.  58. 

2.  Appeal. — Briefs. — Waiver. — It  is  within  the  discretion  of  the 
Appellate  Court  whether  It  will  consider  points  not  proiierly  ac^t 
out  in  the  appellant's  brief,    p.  58. 

Prom  Gibson  Circuit  Court;   0.  M.  Wclhorn,  Judge. 

Action  by  Jefferson  C.  Raley  against  the  Evansville  Gas 
&  Electric  Light  Company.  Prom  a  judgment  for  defend- 
ant, notwithstanding  a  general  verdict  for  plaintiff  for 
$3,000,  plaintiff  appeals.  On  motion  to  dismiss  appeal. 
(For  decision  on  merits,  see  —  Ind.  App.  — .)  Motion  over- 
ruled. 

Logsdon  c&  Venentany  for  appellant. 

Elmer  E.  Stevenson,  John  B.  Elam,  James  W.  Fesler, 
Harvey  J,  Elam  and  DeBruler,  Welman  &  DeBruler,  for 
appellee. 
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Rabb,  J. — On  December  12,  1907,  judgment  was  rendered 
in  the  court  below  in  this  case.  The  appeal  was  perfected 
by  filing  the  transcript  in  this  court  on  May  13,  1908.  Ap- 
pellant's brief  on  the  merits  was  filed  on  May  16,  1908,  and 
the  cause  submitted  June  12,  1908.  On  September  10,  1908, 
appellee  filed  its  answer  brief  upon  the  merits.  On  De- 
.  cember  18,  1908,  after  the  year  within  which  appel- 

1.  lant  might  have  perfected  his  appeal  had  expired, 
appellee  filed  its  motion  to  dismiss  the  appeal,  for  the 

reason  that  appellant 's  brief  fails  to  comply  with  paragraph 
five  of  rule  twenty-two  of  this  court,  in  that  it  does  not  set 
out  the  substance  of  the  complaint  or  answer,  or  the  demur- 
rers to  the  answer  which  present  the  questions  that  are 
sought  to  be  presented  by  the  appeal.  Motions  to  dismiss 
an  appeal  upon  this  ground  must  be  presented  at  the  earliest 
opportunity,  and  are  waived  by  filing  a  brief  upon  the 
merits.  It  is  a  matter  within  the  discretion  of  this  court 
whether  it  will  consider  questions  that  are  not  prop- 

2,  erly  presented  in  the  briefs  of  counsel  in  the  case,  as 
required  by  the  jniles  of  the  court ;  but  the  right  of 

the  appellee  to  demand  a  dismissal  is  waived  by  failing  sea- 
sonably to  present  a  motion  therefor. 
Motion  to  dismiss  appeal  overruled. 


Slattery  v.  School  City  of  South  Bend  et  al. 

[No.  G,284.    Filed  January  8,  1909.] 

1.  Appeai^ — Briefs, — Waiver. — Points  not  discussed  are  waived, 
p.  59. 

2.  Schools. —  Buildingb, —  Contracts. —  Permission  of  Council. — 
Statutes.— Vnder  §0497  Burns  1908.  Acts  1903,  p.  41?,  §7,  author- 
izlug  the  board  of  scliool  trustees  in  any  city  having  a  population 
of  over  30,000  and  less  than  3(5,500,  with  the  consent  of  the  com- 
mon council,  to  enter  into  any  contract  for  the  erection  of  a  school 
building,  there  can  be  no  recovery  on  a  contract,  made  without  the 
consent  of  the  common  council,  which  involved  more  than  a  mere 
change  In  the  original  plans,  and  which  was  entered  into  with 
one  other  than  the  original  contractor,    p.  62. 
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3.  Schools. — Contracts, — Officers, — Paicers  of.— Limitations. — No- 
tice.—All  persons  are  conclusively  presumed  to  take  notice  of  the 
statutory  limitations  on  the  authority  of  school  boards  to  enter 
into  contracts  for  the  construction  of  school  buildings,    p.  63. 

From  St.  Joseph  Circuit  Court ;   Walter  A.  Funk,  Judge. 

Action  by  William  J.  Slattery,  as  surviving  partner  of 
the  firm  of  Edward  Slattery  &  Son,  against  the  School  City 
of  South  Bend  and  others.  From  a  judgment  for  defend- 
ants, plaintiff  appeals.    Affirmed. 

Miller  Guy,  C.  E.  Paitee  and  Talbot  dV  Talbot,  for  appel- 
lant. 

George  B.  Fish,  Thaddeus  M.  Talcott,  Jr.,  and  D,  D.  Bates, 
for  appellees. 

COMSTOCK,  P.  J. — Appellant,  as  the  surviving  member  of 
the  firm  of  Edward  Slattery  &  Son,  sought  to  recover  dam- 
ages for  the  breach  of  a  contract  alleged  to  have  been  en- 
tered into  on  May  7, 1904,  between  said  firm  and  the  board  of 
trustees  of  the  school  city  of  South  Bend,  Indiana. 

Separate  and  joint  demurrers  for  want  of  facts  were  sus- 
tained to  each  of  the  four  paragraphs  of  the  second  amended 
complaint;  and,  appellant  refusing  to  plead  further,  judg- 
ment was  rendered  against  him  in  favor  of  appellees  for 
costs.     This  action  of  the  court  is  assigned  as  error. 

The  ruling  as  to  the  separate  demurrers  of  the  appellees 
John  B.   StoU,  Fred  P.  Eastman  and  Francis  M. 

1.  Jackson,  trustees,  is  not  discussed,  and  the  question  is 
therefore  waived. 

Each  paragraph  presents  several  questions,  one  of  which 
is:  **Was  it  necessary  to  obtain  the  consent  of  the  common 
council  prior  to  the  execution  of  the  contract  sued  on?"  If 
this  question  is  answered  in  the  affirmative,  it  disposes  of  the 
case,  and  the  judgment  must  be  affirmed. 

The  first  paragraph  of  complaint,  so  far  as  it  is  neces- 
sary for  the  consideration  t)f  the  question  stated,  alleges,  in 
substance,  th.nt  on  March  24,  1902,  the  school  city  of  South 
Bend,  by  its  board  of  trustees,  filed  its  petition  with  the  com- 
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mon  council  of  the  city  of  South  Bend,  Indiana,  praying 
permission  to  erect  a  grammar  school  building  and  boiler 
house;  that  on  said  date  a  resolution  was  duly  passed  by 
said  common  council  authorizing  the  school  city  to  erect  said 
buildings;  that  said  petition  set  out,  among  other  things, 
that  *' there  is  immediate  and  pressing  necessity  for  said 
building,"  and  estimated  the  probable  cost  at  $80,000;  that 
afterward,  on  May  26,  1902,  said  board  asked  for  an  amend- 
ment to  the  original  permit,  increasing  the  estimate  of  prob- 
able cost  to  $90,000 ;  that  both  petitions  were  granted  and  a 
contract  for  the  construction  of  said  buildings  was  ratified  by 
said  council;  that  afterwards,  while  said  structures 
were  in  the  process  of  construction,  and  before  the  com- 
pletion of  the  same,  the  board  of  trustees  discovered  certain 
defects  in  the  plans  of  said  buildings  and  in  the  materials 
used  in  the  building  of  certain  parts  thereof;  that  certain 
trusses  did  not  have  sufficient  support;  that  said  trustees 
deemed  it  necessary  to  make  certain  changes  and  alterations 
in  said  building;  that  said  changes  and  alterations  were 
necessary  for  the  safe  and  proper  construction  of  said  build- 
ing ;  that  on  May  6, 1904,  Edward  Slattery  and  this  plaintiflE 
were  partners  doing  business  under  the  firm  name  of  Ed- 
ward Slattery  &  Son ;  that  the  plaintiff  is  the  sole  surviving 
member  of  said  firm;  that  on  May  6,  1904,  the  defendants 
entered  into  a  written  agreement  with  said  partnership, 
whereby  the  latter  undertook  and  agreed  to  shore  the  walls 
and  replace  the  foundation  wall  and  footings,  etc.,  in  said 
school  building,  and  defendants  agreed  to  pay  said  Ed- 
ward Slattery  &  Son,  for  the  services,  labor  and  material 
furnished  in  completing  said  contract,  the  sum  of  $14400; 
that  said  Edward  Slattery  &  Son  executed  a  good  and  suffi- 
cient bond  in  the  sum  of  $25,000  to  the  school  city  of  South 
Bend,  Indiana,  as  required  by  said  contract,  and  did  keep 
and  perform  all  the  conditions  on  their  part,  and  proceeded, 
under  the  direction  and  with  the  knowledge  of  said  defend- 
ant trustees,  to  do  the  work  and  furnish  the  materials;  that 
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said  plaintiff  was  put  to  an  expense  of  $800  in  preparing 
for  said  contract ;  that  on  June  11,  1904,  the  board  of  trus- 
tees of  said  school  city  wholly  repudiated  said  contract  with 
said  Edward  Slattery  &  Son,  and  notified  them  to  abandon 
all  work  under  their  said  contract,  and  passed  a  resolution 
designed  to  rescind  and  cancel  their  said  contract,  which 
resolution  is  in  the  words  and  figures  following,  to  wit,  etc. ; 
that  neither  said  Edward  Slattery  &  Son  nor  this  plaintiff 
has  ever  in  any  manner  consented  to  the  rescission,  cancela- 
tion or  repudiation  of  said  contract;  that  said  defendant 
school  city  of  South  Bend  had  money  and  funds  on  hands 
sufficient  to  pay  the  amounts  contracted  for  with  said  Ed- 
ward Slattery  &  Son,  and  by  reason  thereof  did  not  create 
an  aggregate  indebtedness  on  account  of  school  buildings  in 
excess  of  $200,000,  as  provided  by  an  act  of  the  General  As- 
sembly of  the  State  of  Indiana,  approved  March  10,  1903 ; 
that  the  plaintiffs  are  damaged  in  the  sum  of  $12,000. 

The  second  paragraph  alleges  substantially  the  same  as  the 
first,  except  that  there  is  no  direct  allegation  that  the  work 
is  necessary,  nor  that  there  are  f imds  sufficient  to  pay  for 
said  services  and  material. 

The  third  paragraph,  in  addition  to  the  allegations  as  set 
out  in  the  first  paragraph,  sets  out  with  more  particularity 
the  defects,  changes  and  alterations  necessary  to  the  proper 
and  safe  construction  of  said  building;  that  said  con- 
tract of  defendant  school  city  with  one  Christman  for  the 
construction  of  said  buildings  authorized  said  defendant  to 
make  changes  and  alterations  in  the  plans  of  said  buildings 
while  in  process  of  construction,  and  to  discharge  any  con- 
trtetor  or  architect,  or  both;  that  said  provisions  were  in 
writing  duly  ratified  and  consented  to  by  the  common  coun- 
cil of  said  city  of  South  Bend,  Indiana ;  that  said  board  of 
trustees  had  called  for  and  received  bids  for  said  work  from 
competent  contractors,  and  that  the  bid  of  Edward  Slattery 
&  Son  was  found  to  be  the  lowest  received  for  said  work. 

The  fourth  paragraph  of  complaint  alleges  substantially 
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the  same  as  the  first  paragraph,  and  in  addition  alleges,  with 
more  particularity,  the  execution  of  the  contract,  the  erection 
and  construction  of  the  building,  setting  out  the  facts  show- 
ing the  necessity  for  the  changes  and  alterations  deemed  nec- 
essary, that  the  building  was  still  uncompleted,  and  that  all 
of  such  changes  and  alterations  were  requisite  and  essential 
to  the  proper  and  safe  completion  of  said  building. 

There  is  no  averment  in  the  complaint  that  the  contract 

with  Christman  had  been  canceled  or  nullified  at  the  time  of 

the  contract  with  appellant.   It  will  therefore  be  pre- 

2.  sumed  that,  while  the  contract  was  in  effect  with 
Christman,  with  the  right  and  authority  in  the  board 
to  authorize  any  changes  which  it  might  see  fit  in  the  con- 
struction of  the  building  to  be  made  by  him,  the  board  on 
May  7,  1904,  entered  into  a  contract  with  Edward  Slattery 
&  Son  'Ho  shore  said  walls,  replace  the  foundation  walls 
and  footings,  and  place  two  new  steel  columns  to  carry 
trusses"  in  said  building,  for  the  sum  of  $14,400,  without 
attempting  to  have  any  of  said  changes  made  by  said  Christ- 
man  under  the  terms  of  his  contract,  and  without  obtaining 
the  permission  of  the  common  council  to  enter  into  said  con- 
tract. 

Section  6497  Burns  1908,  Acts  1903,  p.  417,  §7,  provides : 
**Such  board  of  school  trustees  in  any  such  school  city  may 
with  the  consent  of  the  common  council  of  such  city 
purchase  such  land  as  it  may  deem  necessary  for 
school  purposes,  and,  with  the  consent  of  the  common 
council  of  such  city,  may  erect  thereon  such  building  or 
buildings  as  it  may  deem  necessary  for  the  adequate  use  of 
such  school  city,  including  common  school,  high  schd^l, 
grammar  school,  and  manual  training  school  buildings. ' ' 

The  statute  makes  the  consent  of  the  common  council  a 
condition  precedent  before  entering  into  any  contract  for 
the  erection  of  a  building.  The  contract  entered  into  by 
appellant  was  an  entirely  independent  and  separate  con- 
tract from  that  under  which  the  building  was  being  con- 
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stnicted,  and  to  which  the  council  had  given  its  consent.  It 
involved  more  than  a  mere  change  in  the  plan  of  the  build- 
ing originally  contracted  for.  It  is  not  a  mere  provision  for 
extra  work  in  the  way  of  minor  details  by  the  contractor, 
but  a  new  contract  for  the  construction  of  an  important  part 
of  the  building,  and  by  a  contractor  who  had  no  interest  in 
the  original  contract  for  construction.  The  purpose  of  the 
statute  is  to  give  the  common  council  knowledge  of  any  con- 
tract for  the  expenditure  of  public  funds.  Its  object  is  to 
secure  careful  scrutiny,  for  the  purpose  of  avoiding  ex- 
travagant, if  not  fraudulent  contracts  affecting  the  public 
interest.  It  is  significant  that  for  a  breach  of  a  contract 
stipulating  for  the  payment  of  $14,400  to  the  contractor  for 
the  work,  appellant  claims  damages  in  the  amount  of 
$12,000. 

It  is  beside  the  question  that  the  trustees  of  the  school  city 
are  the  exclusive  judges  of  the  necessity  of  building. 

Persons  contracting  with  the  board  of  school  trustees  must 
recognize  the  fact  that  its  powers  are  limited  by  law.  Other 
defects  are  pointed  out,  but  for  the  failure  to  obtain 
3.  the  consent  of  the  common  council  to  enter  into  the 
contract  in  suit,  if  for  no  other  reason,  the  demurrer 
to  each  paragraph  of  complaint  was  correctly  sustained.  As 
pertinent  to  the  question  here  involved  we  cite:  §6497 
Burns  1908,  Acts  1903,  p.  417,  §7;  Oppenheimer  v.  Oreen- 
castle  School  Tp.  (1905),  164  Ind.  99;  Lincoln  School  Tp. 
V.  American  School  Furniture  Co.  (1903),  31  Ind.  App.  405 ; 
Peck-WiUiafnson,  etc,  Co.  v.  Steen  School  Tp.  (1903),  30 
Ind.  App.  637;  Honey  Creek  School  Tp.  v.  Barnes  (1889), 
119  Ind.  213;  Bloomington  School  Tp.  v.  National  School 
Furnishing  Co.  (1886),  107  Ind.  43;  State,  ex  rel,  v. 
Board,  etc.  (1897),  147  Ind.  235;  20  Am.  and  Eng.  Bncy. 
Law  (2d  ed.),  1162;  1  Smith,  Mun.  Corp.,  §726,  p.  711, 
§739,  p.  729;  Advisory  Board,  etc.,  v.  Levandowsky  (1909), 
post,  224. 

Judgment  affirmed. 
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Nichols  v.  Central  Trust  Company  et  al., 

Receivers. 

[No.  C,339.    Filed  January  8.  1909.] 

1.  Appeal. — Bills  of  Eitccptions, — Time  for  Filing, — Statutes. — 
Courts  have  no  power,  except  that  given  by  statute,  to  grant  time 
beyond  the  term  for  the  filing  of  a  bill  of  exceptions,    p.  66. 

2.  Appeal. — Bills  of  Exceptions, — Time  for  Filing, — Extensions. — 
Where  a  Judge  granted  time  beyond  the  term  for  the  filing  of  a 
bill  of  exceptions  and  such  period  expired  without  the  filing  there- 
of, the  Judge  has  no  Jurisdiction  afterward,  even  by  consent  of  the 
parties,  to  extend  such  time,  the  statute  (§661  Bums  1908,  Acts 
1905,  p.  45)  requiring  an  application  for  extension  of  time  within 
which  to  file  a  bill  of  exceptions,  to  be  made  "prior  to  the  expira- 
tion of  the  time  first  given."    p.  66. 

8.  Pleading. — Complaint. — Amendments  to  Conform  to  Proof, — Re- 
quirements of  Motion, — Evidence. — ^A  motion  to  amend  the  com- 
plaint to  make  it  conform  to  the  proof  should  state  the  reasons 
therefor,  or  a  bill  of  exceptions  should  show  the  reasons  given 
orally  to  the  trial  court,  in  the  absence  of  which  the  Appellate 
Court  cannot  properly  review  the  ruling  thereon,    p.  67. 

4.  Pleading. — Amendments. — Written. — How  Made  Part  of  Record. 
— ^A  motion  to  amend  a  complaint,  under  §662  Bums  1908,  Acts 
1903,  p.  338,  §2,  must  be  made  in  writing,  and  is  a  part  of  the 
record  with  or  without  a  bill  of  exceptions,    p.  67. 

5.  Masteb  and  Servant. — Unsafe  Ways,  Works  and  Machinery. — 
Negligence. — Accident. — ^A  servant,  to  recover  against  his  master 
for  negligence  in  maintaining  unsafe  machinery  must  prove  some 
defect  therein  from  which  an  injury  might  have  been  anticipated, 
and  from  which  the  injury  proceeded,    p.  68. 

6.  Tbial. — Instructioths. — WTien  Shown  Harmless  by  Interrogato- 
ries to  Jury. — Where  the  answers  to  the  interrogatories  to  the 
Jury  show  that  the  result  on  the  facts  could  not  have  been  dif- 
ferent, error  in  giving  instmctions  is  harmless,    p.  69, 

Prom  Boone  Circuit  Court;  Samuel  R.  Artman,  Judge. 

Action  by  Earl  0.  Nichols  against  the  Central  Trust  Com- 
pany and  Henry  J.  Martin,  as  receivers  of  the  Indianapolis 
Drop  Forging  Company.  From  a  judgment  for  defendants, 
plaintiff  appeals.    Affirmed. 
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Charles  B.  Clarke,  Walter  C.  Clarke  and  A,  J.  Shelby,  for 
appellant. 

Charles  W,  Smith,  John  8.  Duncan,  Henry  H,  Hornbrook 
and  Albert  P,  Smith,  for  appellees. 

Myebs^  J. — The  appellant  brought  his  action  against  the 
appellees  as  receivers  of  the  Indianapolis  Drop  Forging  Com- 
pany to  recover  damages  for  a  personal  injury  incurred  by 
the  appellant  while  engaged  in  operating  certain  machinery 
in  the  service  of  the  appellees. 

The  action  was  commenced  in  the  Superior  Court  of 
Marion  County,  and  the  complaint  consisted  originally  of  a 
single  paragraph.  After  a  trial  and  the  granting  of  a  new 
trial  the  venue  was  changed  to  the  Boone  Circuit  Court, 
where  two  additional  paragraphs  of  complaint  were  filed. 
An  answer  of  general  denial  to  each  paragraph  of  the  com- 
plaint formed  the  issues  submitted  to  a  jury  for  trial,  re- 
sulting in  a  general  verdict  for  appellees,  and  with  the  gen- 
eral verdict  the  jury  returned  answers  to  fifty-eight  interrog- 
atories. Prom  a  judgment  in  favor  of  appellees,  appellant 
appeals,  and  here  complains  of  the  action  of  the  lower  court 
in  refusing  to  allow  an  amendment  to  the  third  paragraph  of 
the  complaint,  in  overruling  his  motion  for  a  new  trial,  and 
in  overruling  his  petition  for  additional  time  in  which  to 
file  a  bill  of  exceptions  containing  the  evidence. 

The  first  and  second  paragraphs  of  the  complaint  proceed 
upon  the  theory  that  the  machine  in  question,  a  drop 
hammer,  by  long  use  had  become  weak  and  defective ;  that 
the  appellees,  upon  complaint  of  the  appellant,  promised  to 
repair  the  machine,  and  ordered  the  appellant  to  proceed 
with  his  work,  but  the  appellees  negligently  failed  to  repair 
the  machine.  The  third  paragraph  proceeded  upon  the 
theory  that  the  appellees  violated  the  statutory  duty  to  guard 
the  machinery. 

It  will  be  proper  first  to  determine  whether  the  evidence  is 
in  the  record.  At  the  April  term  of  the  trial  court,  June  30, 
Vol.  43-^ 
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1906,  appellant's  motion  for  a  new  trial  was  overruled,  and 
the  court  then  gave  sixty  days  in  which  to  file  a  bill  of  ex- 
ceptions, and  thereupon  rendered  final  judgment  upon  the 
verdict.  At  the  September  term  of  the  court,  September  13, 
1906,  appellant  was  permitted  to  file  his  petition  for  an  ex- 
tension of  time  for  the  filing  of  a  bill  of  exceptions.  This 
petition  was  overruled.  The  appellant  on  September  14, 
1906,  tendered  to  the  court  his  bill  of  exceptions  number 
two  containing  the  evidence,  which  on  that  day  was  signed 
by  the  court  and  filed. 

The  court  had  no  authority,  except  as  granted  by  the 
statute,  to  give  time  extending  beyond  the  term  for  the  pres- 
entation   of    the    bill    of    exceptions.     This    special 

1.  power  must  be  granted  at  the  time  of  the  rulings  ex- 
cepted to  or  at  the  time  of  the  ruling  upon  the  motion 

for  a  new  trial,  whi(?h  carries  the  rulings  of  the  court  as- 
signed as  causes  for  a  new  trial  and  the  exceptions  thereto 
forward  to  the  time  of  the  ruling  on  such  motion.  Citizens 
St.  B.  Co.  V.  Marvil  (1903),  161  Ind.  506.  When  the  time 
beyond  the  term  has  expired  there  is  no  authority  to  extend 
the  time.     The  court  or  judge  has  then  no  jurisdiction 

2.  over  the  subject-matter,  and  cannot  be  given  such 
jurisdiction  by  the  agreement  of  the  parties.     The 

signing  of  a  bill  presented  after  the  expiration  of  the  time 
granted  extending  beyond  the  term  gives  no  vitality  to  the 
bill.  Lcngehen  v.  McGregor  (1904),  162  Ind.  258,  and  cases 
there  cited;  City  of  Huntington  v.  Boyd  (1900),  25  Ind. 
App.  250.  By  the  act  of  April  15,  1905  (Acts  1905,  p.  45, 
§661  Burns  1908),  provision  is  made  for  extending  the  time 
given  for  filing  a  bill  of  exceptions,  with  a  proviso  that  the 
application  for  such  extension  **must  be  made  prior  to  the 
expiration  of  the  time  firat  given.*'  In  the  case  at  bar  the 
time  first  given  had  expired  before  the  application  for  ex- 
tension was  made  or  any  bill  containing  the  evidence  was 
presented.  There  was  no  error  in  overruling  the  applica- 
tion for  extension,  and,  the  presentation  of  the  bill  being 
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after  the  expiration  of  the  time  granted  beyond  the  term,  the 
signature  of  the  judge  and  the  filing  of  the  so-called  bill 
could  not  make  it  effective  for  the  want  of  a  compliance 
with  the  statute.  Therefore  the  evidence  is  not  properly  in 
the  record. 

During  the  progress  of  the  trial,  as  stated  in  bill  of  excep- 
tions number  one  in  the  transcript,  the  appellant  moved  to 
be  allowed  to  amend  the  third  paragraph  of  his  com- 

3.  plaint  by  inserting  in  line  fifty-four  of  said  para- 
graph, after  the  words  ** board  a^d  hammer  head," 

the  words  **ways  and  uprights,"  to  which  motion  the  de- 
fendant at  the  time  objected,  and  the  court,  sustaining  said 
objection,  refused  to  allow  said  amendment  to  be  made.  No 
ground  for  the  application  to  amend  appears  by  the  record 
to  have  been  suggested  to  the  court  below,  but  we  are  told  in 
appellant's  brief  that  the  proposed  amendment  was  to  make 
the  complaint  conform  to  the  facts  as  they  had  been  or  could 
be  established  by  proof,  and  reference  is  made  by  counsel 
to  what  is  by  them  claimed  to  be  a  rule  of  practice  where 
there  is  merely  what  is  termed  a  variance  between  the  alle- 
gations and  the  proof  by  the  party  having  the  burden  of 
proof.  In  the  absence  of  the  evidence  we  cannot  assume, 
against  the  action  of  the  trial  court,  that  there  was  such 
proof  or  offer  of  proof  as  would  have  made  the  allowance  of 
the  proposed  amendment  obligatory  upon  the  court,  nor  can 
we,  in  the  condition  of  the  record  before  us,  say  that  the 
reason  for  the  amendment  urged  here,  or  any  reason,  was 
suggested  to  the  trial  court.  This  should  have  been  done. 
Borror  v.  Carrier  (1905),  34  Ind.  App.  353,  372.  It  is  our 
province  to  review  decisions  of  the  court  below,  for  which 
purpose  we  must  be  informed  as  to  the  basis  on  which  it 
acted.  Furthermore,  by  the  act  of  April  23,  1903  (Acts 
1903,  p.  338,  §2,  §662  Burns  1908),  it  is  provided 

4.  **that  every  motion  to  insert  new  matter  or  to  strike 
out  any  part  or  parts  of  any  pleading,  deposition,  re- 
port or  other  paper  in  the  cause  shall  be  made  in  writing  and 
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shall  set  forth  the  words  sought  to  be  inserted  or  stricken 
out."  It  was  said  in  Crystal  Ice  Co.  v.  Morris  (1903),  160 
Ind.  651,  that  the  rule  prescribed  by  this  statute  is  man- 
datory, and  that  **such  motion  cannot  be  made  in  any  other 
manner  after  the  taking  effect  of  said  act."  Motions  which 
may  properly  be  made  orally  may  be  a  part  of  the  record 
without  a  bill  of  exceptions,  as  may  motions  in  writing. 
Acts  1903,  p.  338,  §3,  §663  Bums  1908.  But  when,  as  here, 
a  motion  which  by  imperative  requirements  of  statute  must 
be  in  writing  is  no^  shown  to  have  been  so  made,  it  will  not 
be  sufficient  to  state  it  in  a  bill  of  exceptions,  nor  can  it  be 
held  that  the  court  erred  in  overruling  it.  The  fact  that  the 
motion  was  oral  would  of  itself  be  sufficient  reason  for  over- 
ruling it. 

The  appellant  has  criticized  many  of  the  instructions  given 
by  the  court  to  the  jury.  The  jury,  by  answers  to  in- 
terrogatories, specially  found,  amongst  other  things, 

5.  that  there  was  nothing  in  the  condition  of  the  drop 
hammer,  at  which  the  appellant  was  employed  at  and 
immediately  prior  to  the  time  of  his  receiving  the  injuries 
complained  of,  that  would  lead  a  person  of  ordinary  pru- 
dence and  sagacity,  and  familiar  with  the  operations  of  such 
hammer  to  suppose  that  there  was  any  danger  of  the  hammer 
head's  falling  at  the  time  it  did  fall;  that  the  falling  of  the 
hammer  at  the  time  it  fell  and  injured  the  appellant  was  a 
pure  accident  not  reasonably  to  be  expected  by  any  person, 
and  that  the  fact  was  not  established  by  the  evidence  intro- 
duced as  to  what  caused  the  hammer  in  question  to  fall  upon 
the  appellant. 

It  was  said  in  Wahash,  etc.,  B.  Co.  v.  Locke  (1887),  112 
Ind.  404,  411,  2  Am.  St.  193 :  **  Where  an  event  takes  place, 
the  real  cause  of  which  cannot  be  traced,  or  is  at  least  not  ap- 
parent, it  ordinarily  belongs  to  that  class  of  occurrences 
which  are  designated  as  purely  accidental;  and  in  a  case 
like  this,  where  the  plaintiff  asserts  negligence,  he  must  show 
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enough  to  exclude  the  case  from  the  class  of  accidental  oc- 
corrences." 

The  business  being  lawfal,  it  was  necessary  to  a  recovery 
for  negligence  that  there  should  have  been  proved  some  de- 
fect from  which  injury  might  have  been  anticipated,  and 
from  which  the  injury  in  question  proceeded.  Welsh  v. 
CorneU  (1901),  168  N.  Y.  508,  61  N.  E.  891;  Bennett  v. 
Ford  (1874),  47  Ind.  264,  271;  Connor  v.  Citizens  St.  B. 
Co.  (1896),  146  Ind.  430,  437;  5  Thompson,  Negligence 
(2d  ed.)t  §5358;  6  Thompson,  Negligence  (2d  ed.),  §§7640, 
7917. 

The  special  findings  of  the  jury  stand  as  facts  established 
by  the  evidence  and  unquestioned  here.  They  showed  a  con- 
dition which  made  it  impossible  to  render  proi>erly  a 

6.  general  verdict  in  favor  of  the  appellant  Under 
such  circumstances  it  seems  useless  to  take  space  for 
a  discussion  of  the  appellant's  criticisms  upon  a  long  series 
of  instructions,  none  of  which  could  work  a  reversal,  the 
only  result  possible  having  been  arrived  at  by  the  jury  in 
the  general  verdict.  When  the  general  verdict  and  answers 
to  interrogatories  submitted  by  the  court  and  returned  with 
the  general  verdict,  show  that  the  complaining  party  was  not 
injured  by  an  instruction  given,  error  in  such  instruction 
wiU  be  deemed  harmless  and  will  furnish  no  ground  for  re- 
versal Boush  V.  Boush  (1900),  154  Ind.  562,  and  cases 
cited;  Ellis  v.  City  of  Hammond  (1901),  157  Ind.  267; 
Munde  Pulp  Co.  v.  Hacker  (1906),  37  Ind.  App.  194;  /w- 
dianapolis  St.  B.  Co.  v.  Broton  (1904),  32  Ind.  App.  130. 
"When  the  answers  of  the  jury  to  such  interrogatories  aflSrma- 
lively  show  that  the  general  verdict  was  right,  the  judgment 
^riU  not  be  reversed  because  of  the  giving  of  erroneous  in- 
structions.   Ellis  V.  City  of  Hammond,  supra. 

Judgment  affirmed. 
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Lake  Erie  &  Western  Railroad  Compant 

V.  Seeley. 

[No.  6,301.    Filed  January  12,  1909.] 

1.  Appeal. — Briefs. — Waiver, — Points  not  discussed  are  waived. 
p.  71. 

2.  Carriers. — Railroads, — Contracts, — Contracts,  written  or  parol, 
express  or  implied,  to  carry  goods  beyond  their  own  lines  and 
to  be  responsible  therefor,  may  be  made  by  railroad  companies, 
p.  72. 

3.  Principal  and  Agent. — Railroads, — Contracts  to  Deliver  Goods 
Beyond  Their  Own  Lines. — Ajjents  of  railroad  companies,  con- 
tractiuK  to  deliver  goods  boyond  their  own  lines,  must  be  shown 
to  be  authorized  so  to  do,  such  authority  being  shown  by  express 
delegation  thereof,  or  by  conduct  from  which  such  authority  may 
be  implied,    p.  73. 

4.  Principal  and  Agent. —  Railroads. —  Contracts. —  Authority, — 
yeglii/enee. — Questions  for  Jury, — In  an  action  against  the  initial 
railroad  carrier,  for  damages  to  a  shipment  of  hogs,  the  questions 
whether  the  shipper  made  a  si>eclal  contract,  as  claimed,  whether 
the  railroad  agent  had  authority  to  make  such  contract,  and 
whether  there  was  negligence  by  defendant  or  its  connecting 
lines,  were  for  the  jury.    p.  73. 

6.  Railroads. — Oral  Contract  for  Shipment. — Subsequent  Written 
Contract. — I^fcnsc. — An  action  may  be  maintained  under  an  oral 
freight  contract  for  damages  sustained  prior  to  the  execution  of 
a  subsequent  written  contract,  unless  such  written  contract  con- 
tains an  express  provision  destroying  such  right  of  action,  such 
company's  subsequent  contract  rights  constituting  a  defense,    p.  73. 

6.  Railroads. — Contracts  to  Deliver  Freight  Beyond  Company^ 8 
TAnes. — Authority  of  Agent. — Evidence, — Authority  on  behalf  of  a 
railroad  company's  agent  to  contract  to  deliver  freight  beyond  its 
own  lines  may  be  inferred  from  the  fact  that  similar  contracts 
had  been  made  extending  over  a  number  of  years,    p.  74. 

7.  Railroads. —  Shipping  Hogs. —  Negligence. —  Evidence  showing 
that  the  plaintiff  shipped  a  car-load  of  hogs  under  a  contract  re- 
quiring the  railroad  company  to  deliver  such  hogs  at  a  point 
beyond  its  lines,  that  there  was  a  delay  of  a  half-day  In  the 
arrival  at  destination,  and  that,  upon  arrival,  the  car  was  dry 
and  dusty,  supports  a  verdict  that  the  carrier  was  guilty  of  neg- 
ligence therein,    p.  74. 

Prom  Henry  Circuit  Court  j   John  M.  Morris,  Judge. 
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Action  by  Prank  Seeley  against  the  Lake  Erie  &  Western 
Railroad  Company.  Prom  a  judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

John  B.  Cocknim,  Eugene  II.  Bundy  and  William  A, 
Brown,  for  appellant. 

M.  E,  Porkner,  O,  D.  Forkner,  W.  0.  Barnard  and  W,  E. 
Jeffrey,  for  appellee. 

CoMSTOCK,  P.  J. — Appellee,  plaintiff  below,  recovered  a 
judgment  against  appellant  for  $225,  damages  for  the  al- 
leged negligence  of  appellant  in  transporting  a  car-load  of 
hogs  from  Mt.  Summit,  Indiana,  to  East  Buffalo,  New  York. 

Of  the  errors  assigned,  appellant  discusses  only  the  one 

that  the  court  erred  in  overruling  appellant's  motion  for  a 

new  trial;    and  of  the  reasons  assigned  for  a  new 

1.  trial,  only  the  refusal  to  give  to  the  jury  instruction 
number  three,  requested  by  appellant,  is  discussed. 
Other  alleged  errors  are  waived. 

The  complaint  is  in  three  paragraphs.  Each  alleges  that 
on  May  2, 1905,  the  defendant  was,  and  for  many  years  prior 
thereto  and  ever  since  has  been,  a  corporation  operating  a 
system  of  railroads  as  a  common  carrier  through  the  village 
of  Mt.  Summit,  Henry  county,  Indiana,  to  the  city  of  Pt. 
Wayne,  Indiana,  and  there  intersecting  with  lines  running 
to  East  Buffalo,  New  York;  that  on  said  day  plaintiff  de- 
livered to  the  defendant,  at  the  village  of  Mt.  Summit,  a  car- 
load of  hogs,  to  be  carried  from  said  village  to  said  city  of 
East  Buffalo ;  that  defendant  neglected  to  deliver  said  hogs, 
and  so  carelessly  transported  the  same  that  thirty  died,  and 
that  plaintiff  is  damaged  in  the  sum  of  $300. 

The  second  paragraph  alleges  that  the  hogs  were  consigned 
to  Ransom,  Mansfield  &  Company,  East  Buffalo,  New  York, 
and  were  the  property  of  this  plaintiff,  he  being  the  solo 
owner  thereof;  that  the  weather  was  warm,  and  the  hogs 
were  fat,  and  by  the  unreasonable  delay  in  transportation 
thirty  hogs  died. 
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The  third  paragraph  alleges  that  defendant  agreed,  for  a 
reasonable  compensation  to  be  paid  by  plaintiff,  to  carry 
said  hogs  within  a  reasonable  time;  that  thirty  hours  was 
the  reasonable  and  ordinary  time  required  between  said 
points,  but  that  the  defendant  negligently  delayed  the  de- 
livery of  said  hogs  at  said  city  of  East  Buffalo  for  about  fif- 
teen hours  more  than  was  necessary  in  the  usual  course  of 
transportation;  that  by  reason  of  such  delay  thirty  hogs 
died,  etc. 

Defendant  answers  in  two  paragraphs:  The  first  a  gen- 
eral denial,  and  the  second  as  follows:  "The  defendant,  for 
second  and  further  paragraph  of  answer  to  the  plaintiff's 
complaint,  says  it  admits  that  the  plaintiff  loaded  a  car-load 
of  hogs  at  the  defendant's  station  at  Mt.  Summit,  Indiana, 
to  be  shipped  from  thence  over  the  defendant's  railroad,  and 
delivered  to  connecting  lines  of  railroads,  to  East  Buffalo, 
New  York,  and  at  the  time  of  loading  said  hogs  in  said  de- 
fendant's car  the  plaintiff  agreed  with  the  defendant,  which 
agreement  was  afterwards  reduced  to  writing  and  signed  by 
each  party,  which  said  written  agreement  is  as  follows: 
[setting  out  a  limited  liability  live  stock  contract].'* 

Said  instruction  three,  to  the  refusal  of  which  an  excep- 
tion was  taken,  reads:  "If  the  plaintiff  shipped  his  live 
stock  as  alleged  over  the  defendant's  railroad,  and  the  rate 
of  freight  charged  was  lower,  under  the  written  contract  set 
forth  in  the  defendant's  answer,  than  it  would  have  been  if 
plaintiff  had  shipped  without  such  contract,  and  the  plain- 
tiff knew  this,  this  would  be  a  sufficient  consideration  for  the 
execution  of  said  contract,  whether  the  same  was  executed 
before  or  after  the  stock  was  shipped." 

A  common  carrier  may  bind  itself  by  contract  to  carry 
goods  beyond  its  own  lines  and  be  responsible  for  safe  car- 
riage from  the  point  received  to  the  point  of  destina- 

2.    tion.    Moore,  Carriers,  §13  et  seq,;  Chicago,  etc.,  B. 

Co.  V.  Woodward  (1905),  164  Ind.  360,  and  cases 

cited.    Such  contracts  may  be  made  by  parol,  and  may  be 
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express  or  implied.    The  agent  making  such  special  con- 
tract must  be  shown  to  have  authority  to  make  it. 

3.  Such  contract  may  be  implied  from  the  dealings  be- 
tween the  shipper  and  carrier.  **The  custom  and  us- 
ages of  the  carrier  in  accepting  goods  for  transportation; 
the  connecting  lines,  and  the  extent  to  which  the  contracting 
company  has  held  itself  out  to  the  public ;  the  giving  of  a 
through  bill  of  lading;  the  relation  existing  between  initial 
carrier  and  connecting  lines — are  all  competent  evidence  to 
be  taken  into  consideration  in  determining  whether  there 
was  an  undertaking  for  through  liability;   and  in  the  case 

at  bar,  whether  the  shipper  made  a  special  contract, 

4.  whether  the  agent  had  authority  to  make  terms  of 
contract,  and  whether  there  was  negligence  on  the 

part  of  appellant  or  its  connecting  lines  were  questions  to  be 
determined  by  the  jury.  Chicago,  etc.,  B.  Co.  v.  Woodward, 
supra* 

In  Louisville,  etc,  B.  Co.  v.  Cray  era  ft  (1895),  12  Ind. 

App.  203,  a  railroad  received  stock  for  shipment  under  a 

parol  contract  to  carry  said  stock  to  a  certain  place, 

5.  and  the  stock  was  injured  by  reason  of  a  defect  in  the 
car.    It  was  held  that  the  fact  that  the  parties,  after 

the  injury  occurred,  entered  into  a  written  contract  of  ship- 
ment did  not  destroy  the  right  to  recover  damages  for  a 
prior  breach  of  the  parol  contract,  unless  there  was  an  ex- 
press provision  to  that  effect,  and  it  devolved  upon  the  rail- 
road company  to  plead  such  provision  in  defense ;  that,  the 
parol  contract  having  been  made  and  broken  before  the 
written  contract  was  made,  the  parol  contract  was  not 
mei^d  in  such  a  sense  as  to  destroy  the  right  of  action  ac- 
cruing thereunder.    See,  also,  cases  cited  in  opinion. 

It  is  the  theory  of  appellee  that  his  stock  was  carried 
under  a  parol  contract  made  May  2,  1905.  If  damages  re- 
sulted to  him  before  the  signing  of  a  written  contract,  he  still 
had  a  right  of  action  under  the  parol  contract  for  damages 
incurred  prior  to  the  execution  of  the  written  contract.    The 
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court  instructed  the  jury  in  harmony  with  said  decision,  and 
under  said  decision  the  charge  requested  was  properly  re- 
fused. 

Appellant  cited  Pitlshurgh,  etc.,  R.  Co.  v.  Bryant  (1905), 
36  Ind.  App.  340,  in  support  of  the  proposition  that  a  com- 
mon carrier  is  not  bound  by  the  contract  of  the  sta- 

6.  tion  agent  for  the  transportation  of  goods  to  a  point 
beyond  its  own  lines,  unless, said  agent  was  expressly 

or  impliedly  authorized  from  former  dealings  of  the  parties, 
or  the  carrier  or  company  held  itself  out  as  common  carrier 
to  such  point,  and  in  which  this  court  held  that  there  was  no 
evidence  of  the  authority  expressly  given,  nor  any  evidence 
from  which  it  could  be  inferred.  The  evidence  shows  a  dif- 
ferent state  of  facts  in  that  case  and  in  the  case  at  bar.  In 
the  former  case  the  only  transaction  shown  was  the  shipment 
of  a  barrel  of  household  goods,  and  in  the  case  at  bar  nu- 
merous shipments,  extending  over  a  number  of  years,  made 
without  any  agreement  to  limit  liability  and  without  a  writ- 
ten contract  dated  before  or  after  such  shipments  were  made, 
were  shown  to  have  been  made. 

There  is  evidence  to  show  that  appellee,  who  was  the  o\vner 

of  eighty-five  head  of  hogs,  on  May  2,  1905,  ordered  a  car 

from  appellant's  agent  at  Mt.  Summit,  Indiana,  for 

7.  the  transportation  of  said   hogs  from  said  point  to 
East  Buffalo,  New  York ;  that,  in  pursuance  of  said 

order,  said  car  was  set  in  on  said  track  of  appellant  at  said 
place,  and  said  hogs  were  loaded  therein ;  that  appellee  re- 
quested appellant  to  ship  said  hogs  in  care  of  Ransom,  Mans- 
field &  Company,  at  East  BuflFalo,  New  York,  and  that  ap- 
pellant undertook  and  agreed  to  ship  said  hogs  as  requested, 
and  billed  the  same  as  directed  by  appellee  as  aforesaid; 
that  there  was  delay  in  making  said  shipment;  that  by  the 
usual  and  reasonable  course  of  making  a  shipment  between 
said  points  said  hogs  should  have  arrived  at  their  destina- 
tion the  morning  of  May  4,  1905,  before  the  market  for  said 
day  opened,  whereas  said  hogs  did  not  arrive  at  said  destina- 
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tion  until  about  5  o'clock  of  the  aftemoou  of  said  day,  and 
after  the  market  had  closed ;  that  when  said  hogs  arrived  at 
their  destination,  the  car  which  contained  them  was  dry  and 
dusty,  from  which  the  inference  can  be  legitimately  drawn 
that  the  employes  of  the  appellant  or  of  the  connecting?  lines 
of  railroad  were  guilty  of  negligence  in  failing  properly  to 
flush  said  hogs  with  water  while  en  route,  or  properly  to  care 
for  said  hogs  during  said  time.  The  agreement  set  up  in 
answer  was  made  after  the  damage  had  been  suffered. 
Judgment  affirmed. 


Supreme  Lodge  Knights  of  Honor  v.  Hahn. 

[No.  6,289.     Filed  May  26,  1908,  Rehearing  denied  November  20, 
1908.    Transfer  denied  January  12,  1909.] 

1-  INSUBANCE. — Mutual  Benefit  Associations. — By-Laws, — Neglect 
to  Pay  Dues  at  Proper  Time. — Custom, — ^The  failure  of  a  member 
of  a  beneficial  order  to  pay  bis  daes  on  a  certain  day  forfeits  his 
rights  to  his  Insurance,  where  the  by-laws  so  provide,  regardless 
of  a  custom  of  the  subordinate  lodge,  where  the  dues  are  paid, 
to  receive  such  dues  at  a  later  time,  there  being  no  showing  that 
the  supreme  lodge  sanctioned  such  custom,    p.  80. 

2.  Insubance. —  Beneficial  Associations. —  Dues. —  Collection  of, — 
Members  of  a  fraternal  beneficial  association  cannot  be  compelled 
to  pay  their  dues,  the  only  remedy  being  a  forfeiture  of  member- 
Bliip  and  privileges,    p.  81. 

3.  Insurance. —  Beneficial  Associations, —  Dues, —  Retention  of. — 
Forfeiture. — Waiver. — ^The  retention  of  dues,  by  a  beneficial  asso- 
ciation, received  from  assured  after  a  right  of  forfeiture  exists, 
waives  such  right    p.  81. 

4.  Insurance. — Mutual  Benefit  Associations. — By-Laws. — Forfeit- 
ures.— Where  a  mutual  benefit  certificate  holder  failed  to  pay  his 
March  dues  as  retiuired  by  the  by-laws,  and  failed  afterwards  to 
ask  to  be  reinstated  as  provided  in  such  cases,  he  thereby  for- 
feits such  certificate,  and  an  offer  later  to  pay  his  arrearages,  as 
had  been  customary  for  him  and  others  to  do.  does  not  affect  such 
forfeiture,     p.  82. 

Prom   Superior   Court  of   Vanderburgh   County;    Alex- 
ander Oilchrist,  Judge. 
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Action  by  Anna  A.  Hahn  against  the  Supreme  Lodge 
Knights  of  Honor.  Prom  a  judgment  for  plaintiff,  defend- 
ant appeals.    Reversed. 

DeBruler,  Welman  &  DeBruler  and  Frederick  H.  Bacon^ 
for  appellant. 

0,  jBT.  Denton,  W.  D.  Robinson  and  W.  D.  Hardy,  for  ap- 
pellee. 

Rabb,  C.  J. — The  appellant  is  a  fraternal  beneficial  asso- 
ciation. Jacob  P.  Hahn  was  a  member  of  the  association, 
and  held  a  benefit  certificate  therein  which  named  the  ap- 
pellee as  the  beneficiary.  Said  Hahn  died  on  November  10, 
1905,  and  this  action  was  brought  in  the  court  below  by  the 
appellee  upon  the  certificate. 

The  appellant  answered  in  four  paragraphs.  The  appellee 
replied  in  two  paragraphs.  The  cause  was  submitted  to  a 
jury  for  trial,  verdict  returned  in  favor  of  the  appellee,  ap- 
pellant's motion  for  a  new  trial  overruled,  and  judgment 
rendered  in  favor  of  the  appellee  on  the  verdict.  No  ques- 
tion is  raised  in  this  court  on  the  sufficiency  of  the  pleading, 
and  the  sole  question  presented  by  the  record  for  our  con- 
sideration arises  upon  appellant 's  motion  for  a  new  trial,  the 
overruling  of  which  is  assigned  as  error  here.  Among  the 
causes  assigned  for  a  new  trial  are  that  the  verdict  is  not 
sustained  by  the  evidence,  and  that  the  verdict  is  contrary 
to  law. 

The  evidence  is  set  out  in  the  record,  and  shows  without 
contradiction  that  the  appellant  is  a  fraternal  beneficial 
order  governed  by  a  constitution  and  by-laws ;  that  there  are 
within  the  organization  several  distinct  bodies  having  dis- 
tinct offices  to  perform,  the  Supreme  Lodge  being  the  gov- 
erning body ;  that  one  of  the  objects  of  the  order  is  to  pro- 
vide for  the  payment  of  a  sum  of  money  to  the  person 
named  by  the  member  in  a  benefit  certificate  issued  to  him 
by  the  Supreme  Lodge  upon  the  death  of  the  member  holding 
such  certificate  who  has  complied  with  all  the  laws,  rules  and 
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regulations  of  the  order;  that  this  payment  is  to  be  made 
from  a  distinct  fund  provided  by  the  laws  of  the  order  for 
that  purpose,  known  as  the  "Widows'  and  Orphans'  Ben- 
efit Fund,"  and  which  is  derived  solely  from  monthly  assess- 
ments made  upon  the  members  holding  such  certificates; 
that  the  control  of  this  fund  is  under  the  exclusive  manage- 
ment of  the  Supreme  Lodge ;  that  one  of  the  bodies  forming 
a  part  of  this  order  is  the  local  or  subordinate  lodge,  which 
has  a  distinct  organization  of  its  own ;  that  the  monthly  as- 
sessments for  the  maintenance  of  the  widows'  and  orphans' 
benefit  fund  are  not  paid  directly  by  the  members  to  any 
officer  of  the  Supreme  Lodge,  but  are  paid  to  the  financial  re- 
porter of  the  local  lodge,  who  turns  them  over  to  the  treas- 
urer of  the  local  lodge;  that  the  laws  of  the  order  fix  the 
monthly  assessments,  and  require  each  member  to  pay  such 
assessments,  without  notice,  to  the  financial  reporter  of  his 
lodge  on  or  before  the  last  day  of  each  month,  and  each 
local  lodge  is,  under  the  laws  of  the  order,  responsible  to  the 
Supreme  Lodge  for  the  assessment  of  all  members  reported 
by  the  officers  of  the  local  lodge  to  be  in  good  standing; 
that  on  or  before  the  10th  day  of  each  month  the  treasurer 
of  the  local  lodge  was  required  to  transmit  to  the  treasurer 
of  the  Supreme  Lodge  all  assessments  paid  over  to  him  by 
the  members  on  account  of  the  widows'  and  orphans'  benefit 
fund,  and  to  transmit  with  the  funds  a  report  showing  the 
number  of  members  of  the  local  lodge  in  good  standing,  with 
the  names  of  those  who  since  the  last  report  had  died  or  had 
been  suspended,  but  not  the  names  of  the  members  of  the 
lodge  in  good  standing,  and  the  amount  of  the  assessment  so 
transmitted  was  required  to  correspond  with  the  number  of 
members  reported  in  good  standing  in  the  lodge;  that  this 
report  was  required  to  be  signed  by  the  treasurer,  the  re- 
porter and  the  financial  reporter  of  the  local  lodge.  It  is 
disclosed  by  the  evidence  that  the  only  means  the  Supreme 
Lodge  had  of  knowing  the  names  of  members  who  had  failed 
to  pay  their  assessments  in  accordance  with  the  provisions 
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of  the  laws  of  the  order  was  this  report  made  by  the  treas- 
urer and  the  financial  reporter. 

It  is  shown  that  in  the  year  1882  Jacob  P.  Hahn  became 
a  member  of  the  order,  and  that  the  certificate  sued  upon 
was  issued  to  him  by  the  Supreme  Lodge ;  that  he  continued 
to  be  a  member  of  the  lodge  in  good  standing  until  March, 
1904,  when  he  was  suspended  for  failure  to  pay  the  January 
and  February  assessments  for  that  year;  that  upon  his  ap- 
plication, made  in  conformity  with  the  rules  and  laws  of  the 
order,  he  was  on  March  22,  1904,  unconditionally  reinstated 
by  his  lodge ;  that  he  afterwards  failed  to  pay  the  April  and 
May  assessments  for  that  year,  and  was  reported  by  the  of- 
ficers of  the  local  lodge  in  their  monthly  report  to  the  Su- 
preme Lodge  for  the  month  of  May  following,  made  on 
!May  12^  as  suspended  for  failure  to  pay  the  April  assess- 
ment; that  on  June  8,  1904,  Hahn's  daughters,  acting  for 
him,  oflfered  to  pay  to  the  financial  reporter  of  the  local 
lod^e  the  April  and  May  assessments  against  Hahn,  which 
payment  the  reporter  declined  to  receive,  stating  at  the  time 
that  their  father  had  been  suspended  for  nonpayment  of  the 
April  assessment,  and  that  it  would  be  necessary  that  he 
should  be  reinstated;  that  the  financial  reporter  testified, 
and  his  testimony  is  undisputed  and  there  is  no  just  ground 
for  disbelieving  it,  that  on  June  10  he  had  a  conversation 
witli  Hahn,  in  which  he  urged  Hahn  to  apply  for  reinstate- 
ment in  the  lodge ;  that  Hahn  said  in  answer  to  him  that  he 
(Hahn)  had  just  been  to  St.  Louis,  and  that  the  order  was 
in  bad  shape;  that  he  would  outlive  the  order,  and  there 
was  no  use  of  paying  another  cent,  and  that  he  would  not 
pay  another  cent ;  that,  upon  further  urging,  Hahn  told  him 
(the  witness)  that  he  would  make  up  his  mind  between 
then  and  Tuesday,  and  if  he  did  not  see  him  on  Tuesday  he 
never  expected  to  become  a  member  of  the  lodge  again. 
Hahn  made  no  application  for  reinstatement,  never  made 
or  oflfered  to  make  further  payment  of  any  kind  to  the  lodge, 
nor  did  any  act  that  in  any  way  tended  to  show  that  he  re- 


NOVEMBER  TERM,  1908.  79 

Suprenie  Lodge,  etc.,  t?.  Hahn — 13  Ind.  App.  75. 

garded  himself  as  a  member  of  the  lodge,  or  under  any  obli- 
gatioi  to  bear  any  part  of  its  burdens. 

Seetion  three  of  article  eight  of  the  constitution  of  the 
order  required  every  member  of  the  order,  without  notice,  on 
or  before  the  last  day  of  each  month,  to  pay  to  the  financial 
reporter  of  the  lodge  of  which  he  was  a  member  one  assess- 
ment, according  to  the  rules  of  the  order  fixing  such  assess- 
ment. 

Section  five  of  article  eight  of  the  law  of  the  order  was  as 
follows : 

**Any  member  failing  to  pay  any  regular  or  addition,al 
assessment  required  by  the  laws  of  the  order  shall  there- 
by stand  suspended,  without  action  of  his  lodge  or  any 
oflScer  thereof,  and  shall  not  thereafter  be  entitled  to  the 
benefit  of  the  widows'  and  orphans*  benefit  fund,  or  of 
any  rights  under  any  benefit  certificate  issued  to  him, 
until  he  shall  have  been  duly  reinstated  in  accordance 
with  the  provisions  of  this  article. 

Section  twelve  of  said  article  provides  as  follows: 

**Any  member  of  this  order  suspended  for  nonpayment 
of  dues,  fines  or  assessments,  desiring  to  be  reinstated, 
must,  within  one  year  after  his  suspension,  make  appli- 
cation in  writing,  either  by  himself  or  agent,  to  his  lodge, 
at  a  stated  or  special  meeting  thereof,  which  applica- 
tion shall  be  acted  on  at  such  meeting  of  the  lodge,  when 
the  applicant  may  be  reinstated  upon  the  following  con- 
ditions only :  If  less  than  forty-five  days  have  elapsed 
since  the  date  of  his  suspension  his  application  for  rein- 
statement shall  be  accompanied  by  the  amount  in  ar- 
rears for  dues,  fines,  and  all  assessments  made  during 
his  suspension,  including  the  assessment  or  assessments 
on  which  he  was  suspended.  In  all  such  cases  the  sub-. 
ordinate  lodge  shall  have  a  right  to  require  a  medical 
examination.  *  *  *  A  ballot  shall  be  ordered  in  all 
cases,  and  if  a  majority  of  the  ballots  cast  are  favorable 
the  applicant  shall  be  reinstated,  but  if  either  the  medi- 
cal examination  or  the  ballot  be  unfavorable  the  appli- 
cant shall  stand  suspended." 

The  evidence  further  discloses  that  of  171  monthly  assess- 
ments paid  by  Hahn  from  1890  to  April,  1904,  ninety-eight 
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of  them  were  made  to  and  received  by  the  local  finan- 
1.  cial  reporter  after  the  time  fixed  by  the  laws  of  the 
order  for  their  payment,  some  of  them  two  or  three 
months  after  they  were  due.  It  is  not  made  clearly  to  ap- 
pear whether  the  Supreme  Lodge  knew  of  such  custom  on  the 
part  of  the  local  financial  reporter.  It  does  not  appear  that 
any  of  the  reports  made  by  the  local  officers  to  the  Supreme 
Lodge  prior  to  March,  1904,  reported  Hahn  as  delinquent 
in  the  payment  of  his  assessments  and  not  in  good  standing. 
It  does  appear  that  the  local  lodge  frequently  paid  to  the 
Supreme  Lodge  assessments  for  its  members,  including 
Hahn.  There  is  no  proof  of  any  express  agreement  on  the 
part  of  the  association  that  Hahn  might  be  permitted  to  pay 
his  assessments  otherwise  than  as  required  by  the  laws  of  the 
assocation  and  the  contract,  but  it  is  contended  by  the  ap- 
pellee that  by  the  indulgence  extended  to  Hahn  in  the  matter 
of  the  payment  of  the  monthly  assessments  appellant  de- 
prived itself  of  the  right  to  insist  upon  the  payment  of  such 
assessments  as  the  laws  of  the  order  and  the  contract  be- 
tween the  parties  contemplated,  the  theory  being  that  by 
such  long-continued  course  of  dealing  the  appellant  misled 
Hahn  into  believing  that  it  would  permit  him  to  pay  the 
assessments  at  any  time  within  sixty  days  after  they  were  in 
fact  due,  and  that,  having  been  so  misled  into  neglecting  the 
payment  of  his  assessment  as  required  by  the  plain  and  well- 
known  terms  of  his  contract  and  with  the  laws  of  the  associa- 
tion, and  upon  the  refusal  of  the  local  financial  reporter  to 
receive  his  assessments  thereafter  tendered,  he  might  safely 
refrain  from  taking  any  further  action  whatever  for  rein- 
statement,  or  notifying  the  lodge  in  any  manner  of  his  recog- 
nition of  his  obligation  to  bear  his  part  of  the  burdens  of 
the  order  and  the  maintenance  of  the  insurance  fund  and 
still  retain  his  insurance. 

We  cannot  agree  with  this  contention.  The  very  life  of 
this  order,  so  far  as  it  undertakes  to  furnish  life  insurance 
to  its  members,   depends   upon  the   maintenance   of   the 
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widows  *  and  orphans '  benefit  fund.  This  could  only  be  done 
by  the  payment  on  the  part  of  the  members  of  the  order  of 
their  monthly  assessments  for  that  purpose,  and  each  and 
every  member  of  the  order  had  the  right  to  insist  that  every 
other  member  should  pay  his  assessments  as  the  law  of  the 
order  required.  The  Supreme  Lodge  in  this  matter  stood  as 
the  representative  of  all  the  members,  and  it  owed  the  duty 
to  them  to  require  that  assessments  be  paid  by  each  member 
as  the  law  of  the  order  requires.  The  only  means  by  which 
the  order  could  enforce  the  payment  of  the  assessments  was 
by  virtue  of  that  law  of  the  order  that  denies  to  the  mem- 
bers the  benefit  of  the  insurance  unless  the  assessments  were 
paid,  as  required  by  its  terms.  The  contract  was  unilateral. 
The  association  could  not  go  into  court  and  sue  Ilahn 

2.  for  his  April  and  May  assessments.    He  was  under 
no  legal  obligation  to  pay  them,  and  no  legal  remedy 

is  open  to  the  order  for  their  enforcement.   Unian  Mut.  Life 
Ing.  Co.  V.  Adler  (1906),  38  Ind.  App.  530,  and  cases  cited. 
While  we  recognize  the  fact  that  it  has  been  held  that 
where  an  insurance  company  receives  premiums  or  assess- 
ments after  the  forfeiture  of  the  contract  could  have 

3.  been  claimed  by  the  company  on  account  of  the  fail- 
ure of  the  insured  to  pay  the  premiums  or  assessments 

within  the  proper  time,  or  where  by  its  course  of  dealing 
with  the  insured  the  insurance  company  treats  the  contract 
as  a  valid  and  subsisting  contract  after  it  might  have  been 
declared  forfeited  for  failure  on  the  part  of  the  insured  to 
comply  with  some  requirement  in  the  contract  of  insurance, 
and  thereby  misleads  the  insured  to  his  injury  into  believ- 
ing that  the  contract  still  subsists,  as  illustrated  in  the  cases 
of  Sweetser  v.  Odd  Fellows,  etc.,  Assn.  (1889),  117  Ind.  97, 
and  Painter  v.  Indiistrial  Life  Assn.  (1892),  131  Ind.  68, 
and  cases  there  cited^  we  think  the  facts  in  this  case  bring 
it  far  without  the  rule  applied  in  those  cases. 
Here,  while  it  appears  that  the  deceased,  Hahn,  was  often 
Vol.  43—6 
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indulged  by  the  financial  reporter  of  the  local  lodge  in  the 
payment  of  his  monthly  assessments  prior  to 
4.  March,  1904,  yet  it  is  by  no  means  clear 
that  the  Supreme  Lodge  had  knowledge  of 
such  indulgence.  Ilahn  was  not  only  bounll  to  know 
the  laws  of  the  order  re(|uiring  him  to  make  monthly 
payment  of  the  assessments,  but  the  evidence  shows  that  he 
was  familiar  with  them,  and  after  his  suspension  for  nonpay- 
ment of  dues  in  the  month  of  March  he  had  no  right  to  as- 
sume that  he  could  with  impunity  disregard  the  provisions 
of  the  contract  in  reference  to  the  payment  of  dues.  lie 
would  not  be  permitted,  nor  would  his  beneficiary  thereafter 
be  permitted,  to  say  that  he  was  misled  into  believing  that  he 
would  not  be  suspended  if  he  failed  to  comply  with  the  rules 
of  the  order  in  reference  to  such  payment,  and  it  here  ap- 
pears from  the  evidence  that  no  advantage  Avas  taken  of 
Ilahn  by  the  order.  He  was  notified  of  his  suspension  in 
ample  time  to  make  application  to  his  lodge  for  reinstate- 
ment within  the  forty-five  days  when  such  reinstatement 
could  have  been  made  without  imposing  any  conditions  what- 
ever upon  him.  Good  faith  and  common  fairness  re- 
quired that  he  should  at  least  give  his  lodge  the  opi>or- 
tunity  to  reinstate  him,  as  it  had  done  a  few  months  before, 
if  he  desired  to  continue  his  relations  with  it.  There  is  no 
good  reason  to  suppose  that  the  lodge  would  have  refused 
a  reinstatement,  or  required  him  to  submit  to  a  medical 
examination;  but  if  they  had  arbitrarily  refused  to  rein- 
state him,  or  had  imposed  conditions  that  made  his  reinstate- 
ment impossible,  then  he  might,  with  some  degree  of  justice, 
claim  that  his  suspension  was  wrongful,  and  left  him  without 
a  remedy.  But  until  this  plain  and  simple  remedy  was  ex- 
hausted, neither  he  nor  his  beneficiary  can  be  heard  to  say 
that  he  was  still  a  member  of  the  lodge  in  good  standing. 
To  hold  otherwise  would  be  to  allow  Hahn,  while  in  no  man- 
ner bound  to  pay  assessments  or  bear  any  other  burden  of 
the  association,  still  to  retain  all  the  benefits  that  accrued  to 
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members  who  paid  their  dues  and  assessments  and  bore  the 
burdens  of  the  order.  It  would  require  the  association  to 
pay  the  policy  or  certificate,  while  no  reciprocal  obligation 
rested  on  Hahn  to  pay  assessments,  for  no  one  could  pretend 
that,  upon  the  facts  exhibited  by  the  evidence,  that  the  ap- 
pellant could  at  any  time  have  enforced  the  payment  of  the 
assessments  against  Hahn,  or  against  his  estate  after  his 
death. 

By  failing  to  make  application  for  reinstatement  Hahn 
must  be  taken  to  have  acquiesced  in  his  suspension,  and 
thereby  terminated  the  contract. 

Judgment  reversed,  with  instructions  to  the  court  below 
to  sustain  the  motion  for  a  new  trial. 

Roby,  J.,  absent. 


McNew  et  al.  v.  Vert. 

^  [No.  G,322.    Filed  January  13,  1009.] 

1.  Appeal^ — Jomt  Assignments  of  Error, — Several  Rulin^s.^^Hus- 
hand  and  Wife. — ^A  joint  assignment  of  errors,  on  appeal,  by  a 
husband  and  wife,  is  sufficient,  though  the  motions,  and  excep- 
tions to  the  rulings  thereon,  were  several,    p.  84. 

2.  Deeds. — Construction. — Intent, — ^The  puriwse  of  construing  a 
deed  is  to  ascertain  the  intent,  which  is  to  be  arrived  at  from  the 
language  used,  and  by  considering  all  of  the  circumstances  con- 
nected therewith,    p.  86. 

3.  Deeds. — Estates  Created. — Trusts. — Powers. — Sales. — A  deed  by 
which  the  grantor  "conveys  ♦  ♦  ♦  [to  a  trustee]  in  trust 
♦  ♦  ♦  for  the  supi)ort  of  the  grantor,  giving  to  the  grantee 
herein  full  power  to  sell  and  dispose  of  the  same,  or  so  much 
thereof  as,  in  his  judgment,  may  be  necessary  to  carry  out  the 
same,  ♦  *  ♦  giving  him  full  power  to  sell  and  convey  the  same 
by  deed,  •  *  •  to  carry  out  the  purimses,"  remainder  over 
after  payment  of  such  trustee,  gives  the  grantee  a  power  couple<l 
with  an  interest,  and  he  may  convey  such  lond,  after  the  death 
of  the  grantor,  to  pay  debts  incurred  for  her  care  and  support,  as 
well  as  for  the  payment  of  the  expenses  of  the  trust    p.  86. 

4.  Dei':»s. — Trustees. — Good  Faith, — Remaindermen. — ^A  trustee  in 
a  deed  of  trust,  having  the  duty  to  care  for  the  grantor  and  to 
pay  over  any  balance  to  a  remainderman,  Is  a  trustee  for  both 
parties,  and  must  exercise  good  faith  towards  both.    p,88. 
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Prom  Tipton  Circuit  Court;  J.  P.  EUiott,  Judge. 

Suit  by  Anna  Rebecca  Vert  against  Dora  McNew  and 
others.  From  a  decree  for  plaintiff,  defendants  appeal. 
Reversed. 

Oglebay  i&  Oglebay,  for  appellants. 
Frederick  B.  Bonifield  and  TheophiliLs  J,  MoU,  for  ap- 
pellee. 

Rabb,  J. — ^This  suit  was  brought  by  the  appellee  to  quiet 
her  title  in  and  to  a  certain  ten-acre  tract  of  land  in  Tip- 
ton county.  Appellant  May  McNew  was  admitted  as  a 
party  defendant  on  her  petition,  and  filed  a  cross-complaint 
seeking  to  quiet  title  in  her  for  the  same  premises.  Issues 
were  formed,  a  trial  had,  special  findings  rendered,  and  con- 
clusions of  law  stated  thereon.  Exceptions  were  severally 
reserved  by  each  appellant  to  each  conclusion  of  law  stated. 
Appellant  separately  moved  for  a  new  trial,  which  motion 
was  overruled,  and  a  decree  was  entered  on  the  special  finct 
ings  in  favor  of  the  appellee.  Appellants  join  in  the  assign- 
ment of  errors  in  this  court,  and  the  errors  assigned  and  re- 
lied upon  for  a  reversal  are  that  the  court  erred  in  its  con- 
clusions of  law  upon  the  facts. 

The  point  is  made  by  appellee  that  the  exceptions  to  the 
conclusions  of  law  stated  by  the  court  being  several,  and  ap- 
pellants' motion  for  a  new  trial  being  several,  the 

1.  joint  assignment  of  errors  here  presents  no  question 
in  this  court.  The  pleadings  and  the  special  findings 
disclose  that  appellants  are  husband  and  wife,  hence  the  rule 
invoked  by  the  appellee  has  no  application.  Stewart  v. 
Bahbs  (1889),  120  Ind.  568;  Magel  v.  Milligan  (1898),  150 
Ind.  582. 

The  appellee  claims  title  to  the  premises  in  dispute  under 
a  trust  deed  executed  by  Anna  S.  Price  to  Philander  P. 
Scudder.  Appellant  May  McNew  claims  title  under  a  deed 
executed  to  her  by  Scudder,  the  trustee,  subsequently  to  the 
death  of  Anna  S.  Price,  the  grantor  in  the  trust  deed,  and 


NOVEMBER  TERM,  1908.  85 

McXew  r.  Vert — 43  Ind.  App.  83. 

the  decision  of  the  case  turns  on  the  proper  construction  to 
be  given  the  trust  deed.  The  terms  of  this  deed,  so  far  as 
they  are  necessary  to  a  decision  of  the  question  involved, 
are  as  follows: 

**Thi8  indenture  witnesseth,  that  Anna  S.  Price,  un- 
married,  and  over  twenty-one  years  of  age,  •  •  • 
conveys  and  warrants  to  Philander  P.  Scudder,  •  •  • 
in  trust,  subject  to  and  for  the  payment  of  two  mort- 
gages heretofore  executed  by  the  grantor  and  payable  to 
the  common  school  fund  and  William  R.  Oglebay,  re- 
spectively, and  for  the  support  of  the  grantor,  giving  to 
the  grantee  herein  full  power  to  sell  and  dispose  of  the 
same,  or  so  much  thereof  as,  in  his  judgment,  may  be 
necessary  to  carry  out  the  same,  or  to  renew  the  mort- 
gages thereon,  giving  him  full  power  to  sell  and  convey 
the  same  by  deed,  or  to  renew  by  mortgage,  to  carry  out 
the  purposes,  and  at  the  death  of  said  Anna  S.  Price  if 
any  of  said  real  estate,  or  the  proceeds  thereof,  remain, 
then,  after  deducting  reasonable  compensation  for  the 
grantee  herein,  the  remainder  to  go  to,  and  become  the 
property  of,  Aima  Rebecca  Nif ong. ' ' 

The  appellee  is  the  same  person  named  in  the  deed  as 
Anna  Rebecca  Nifong,  she  having  subsequently  intermarried 
with  one  Vert. 

The  court  found,  among  other  things,  that  there  was  still 
due  to  the  trustee  for  his  services,  at  the  time  of  the  death 
of  said  Anna  S.  Price,  the  sum  of  $200,  no  part  of  which  had 
been  paid.  There  is  also  a  finding  that  there  was  due  to  the 
appellants,  at  the  time  of  the  death  of  the  grantor,  the  sum 
of  $80,  for  services  rendered  in  taking  care  of  her  in  her 
last  illness.  The  land  was  sold  by  the  trustee,  and  conveyed 
to  the  appellant  May  McNew,  subsequently  to  the  death  of 
Anna  S.  Price,  to  pay  the  $200  due  to  said  trustee  as  com- 
pensation, to  pay  appellants  the  sum  due  them  for  taking 
care  of  said  Anna  S.  Price  during  her  last  sickness,  and  to 
pay  the  $70  funeral  expenses  of  said  Anna  S.  Price,  which 
were  paid  by  the  trustee. 

Appellee  contends  that  the  deed  of  Anna  S.  Price  con- 
veyed the  remainder  in  fee  in  said  land  to  her,  subject  only 
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to  be  divested  by  a  sale  by  the  trustee  during  the  life  of 
the  grantor,  for  the  purpose  of  carrying  out  the  trust  created 
by  the  deed,  but  that  upon  the  death  of  the  grantor  the 
contingency  by  which  her  title  might  be  divested  was  extin- 
guished, and  she  became  the  absolute  and  unconditional 
0A\Tier  of  the  fee  simple  estate  in  the  land,  and  the  trustee's 
power  to  sell,  conveyed  by  the  deed,  expired,  and  his  deed 
for  the  premises  subsequently  made  to  appellant  May  Mc- 
New, was  consequently  void. 

Appellants  contend  that  the  deed  of  Anna  S.  Price  con- 
ferred a  power  on  the  trustee  to  sell  the  entire  estate  and 
title  in  the  premises  for  the  certain  named  purposes,  and  that 
the  deed  coupled  this  power  with  an  interest,  to  wit,  the  title, 
which  he  was  thus  empowered  to  sell,  and  that  the  power 
to  sell  being  thus  coupled  with  an  interest  it  was  not  re- 
voked by  the  death  of  the  grantor,  but  might  still  be  exer- 
cised by  him  for  the  purposes  of  carrying  out  the  trust. 

In  the  construction  of  any  instrument  the  purpose  and  in- 
tention of  the  parties  making  the  contract  must  control. 
That  purpose  and  intent  is  to  be  arrived  at  from  the 

2.  terms  used  in  the  instrument,  if  it  is  plain  and  unam- 
biguous ;  otherwise  it  may  be  arrived  at  by  consider- 
ing the  circumstances  imder  which  the  instrument  was  exe- 
cuted. In  determining  the  effect  that  is  to  be  given  to  the 
deed  of  Anna  S.  Price,  it  is  important  that  the  court  should 
determine  the  purpose  and  intention  of  the  maker  in  its  ex- 
ecution. 

It  seems  entirely  clear  from  its  terms  that  the  main  pur- 
pose of  Anna  S.  Price  in  the  execution  of  this  deed  was  to 
dedicate  the  land  conveyed  thereby  to  her  support 

3.  and  maintenance.     She  very  evidently  designed  that 
the  entire  title  and  estate  in  the  land,  if  necessary, 

should  be  used  by  the  trustee  in  her  support.  It  was  not 
her  purpose  to  convey  to  the  appellee  the  absolute  fee-simple 
estate  in  the  land,  reserving  to  herself  and  her  trustee  but  an 
estate  therein  for  life,  to  be  api>lied  by  the  trustee  to  her 
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support.  It  was  manifestly  not  the  grantor's  intention  that 
the  appellee  should  have  any  interest  or  estate  either  in  the 
land  or  its  proceeds,  except  what  remained  after  her  sup- 
port and  the  reasonable  compensation  to  the  trustee  for  his 
services  had  been  taken  out.  The  trust  created  by  the  deed 
fully  empowered  the  trustee  to  incur  whatever  expense  was 
necessary  for  the  comfortable  support  and  maintenance  of 
the  grantor,  and  it  was  the  purpose  and  intention  that  what- 
ever expenses  were  incident  to  her  care  and  support  should 
be  charged  upon  the  land,  and  the  absolute  title  to  the  land 
was  placed  in  the  hands  of  the  trustee  to  sell  for  the  purpose 
of  defraying  these  expenses,  including  also  his  compensation 
for  his  services  as  such  trustee.  The  power  to  sell  the  land 
for  this  purpose  was  coupled  with  the  estate  and  interest 
which  the  deed  conveyed  to  him,  and  whether  the  power  to 
sell  was  exercised  before  the  expense  was  incurred,  or  after 
it  was  incurred,  could  make  no  difference ;  it  was  the  inten- 
tion that  the  land  should  pay  these  expenses.  The  power 
which  the  trustee  had  thus  invested  in  him  to  sell  the  land 
for  the  purpose  of  the  trust,  being  coupled  with  the  absolute 
title  to  the  premises,  it  followed  that  the  death  of  the  grantor 
did  not  destroy  the  power  created.  JeffersonviUc  Assn.  v. 
Fisher  (1856),  7  Ind.  699;  Howe  v.  Beckett  (1868),  30  Ind. 
154,  95  Am.  Dec.  676;  Rowe  v.  Lewis  (1868),  30  Ind.  163; 
Bawley  v.  Smith  (1873),  45  Ind.  183. 

The  court  having  found  that  there  was  $200  due  to  tlio 
trustee  for  his  services,  and  the  deed  very  evidently  contem- 
plating that  these  services  should  be  paid  for  from  the  pro- 
ceeds of  the  land,  and  investing  the  trustee  with  the  power 
to  sell  the  land,  and  with  the  title  to  the  land,  it  follows  that 
the  sale  made  by  the  tnistee  after  the  death  of  Anna  S. 
Price  was  not  void.  The  ease  in  this  respcM't  is  not  dissimilar 
in  prineii)le  from  that  of  a  deed  made  l)y  a  debtor  to  a  trus- 
tee for  the  benefit  of  his  creditors,  wlierein  the  tnistee  is 
authorized  to  sell  the  land  and  pay  tlie  de])ts.  The  death  of 
the  gi'antor  would  clearly  have  no  effect  upon  the  i)Ower  of 
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the  trustee  to  act.  The  land  was  set  apart  by  the  deed  to  the 
payment  of  the  debts,  and  the  creditors  had  the  right  to  have 
it  so  applied.  In  this  case  the  land  was  set  apart  by  a  deed 
and  dedicated  by  the  grantor  to  the  payment,  among  other 
things,  of  the  compensation  of  the  trustee,  and  until  that 
compensation  was  paid  the  trust  was  not  fulfilled. 

The  special  findings  disclose  that  the  land  was  sold  by  the 

trustee  for  an  express  consideration  of  $800,  but  that  the 

real  consideration  was  the  payment  of  $200  to  the 

4.    trustee  as  compensation  for  his  services,  of  $70  for 

funeral  expenses  paid  by  said  trustee  for  Anna  S. 

Price,  and  for  the  services  of  the  appellants  in  caring  for 

the  deceased  during  her  last  sickness,  which  the  court  found 

were  of  the  value  of  $80. 

While  the  trustee  was  invested  with  power  to  sell  the 
land  to  pay  his  compensation  and  the  expenses  incident  to 
the  support  of  the  grantor,  he  was  bound  to  exercise  per- 
fectly good  faith  toward  the  appellee  in  respect  to  the  sale. 
The  deed  creating  the  trust  makes  him  the  trustee  not  only 
for  Anna  S.  Price  but  for  the  appellee,  and  in  selling  the 
land  he  was  bound  to  exercise  that  power  in  the  interest  of 
appellee.  The  fact  that,  in  fixing  the  consideration  for  the 
land,  he  allowed  the  appellants,  as  compenRation  for  caring 
for  the  deceased,  a  sum  grossly  in  excess  of  what  was  justly 
due  them,  raises  a  strong  inference  of  bad  faith  on  his  part. 
The  question  of  the  *6o/ia  fides  of  the  sale  made  to  the  ap- 
pellants seems  not  to  have  been  involved  in  the  controversy. 

The  judgment  of  the  court  below  is  reveraed,  and  we  think 
the  ends  of  justice  will  be  subserved  by  directing  a  new 
trial. 
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Indianapolis  &  Eastern  Railway  Company 

V.  Goar. 

[No.  0,300.     Filwl  January  14,  1009.1 

IxTEBUBBAN  Railboads. — Killing  Stock. — TreapasH. — Negligence, — 
An  interurbau  railroad  company  is  not  liable  for  trespasBinK 
horses  killed  upon  its  right  of  way,  where  the  company  was  guilty 
of  no  negligence  in  maintaining  fences  or  cattle-guards,  and  did 
not  wilfully  kill  them,  the  company  being  under  no  duty  to  keep 
a  lookout  for  trespassing  animals. 

From  Henry  Circuit  Court;  John  M.  Morris,  Judge. 

Action  by  Roll  Goar  against  the  Indianapolis  &  Eastern 
Railway  Company.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Reversed. 

William  A.  Brown  and  T7.  H.  Latta,  for  appellant. 
Horace  G.  Yergin,  for  appellee. 

Watson,  C.  J. — This  was  an  action  in  two  paragraphs  by 
appellee  for  the  killing  of  his  horses  by  appellant. 

The  first  paragraph  charged  the  appellant,  through  its 
servants,  with  negligently  running  its  intenirban  car  at  a 
high  and  dangerous  rate  of  speed  over  its  right  of  way,  and 
carelessly  and  negligently  running  its  car  against  and  upon 
appellee's  horses,  thereby  killing  them,  when  said  horses  had 
strayed  away  and  were  upon  appellant's  track  without  any 
fault  of  appellee. 

The  second  paragraph  charges  that,  without  any  fault  of 
appellee,  the  horses  entered  upon  appellant's  right  of  way 
over  an  inferior  and  poorly-constructed  cattle-guard  which 
was  located  thereon,  and  that  said  right  of  way  was  not  prop- 
erly fenced  at  this  cattle-guard  so  as  to  prevent  horses  from 
entering  upon  the  right  of  way. 

The  error  assigned  in  this  court  is  the  overruling  of  tlie 
motion  for  judgment  on  the  interrogatories.  The  jury  re- 
turned a  general  verdict  for  appellee  in  the  sum  of  $325, 
together  with  interrogatories. 
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It  is  so  well  settled  in  this  State  as  to  when  the  general 
verdict  controls  as  against  the  interrogatories,  that  we  deem 
it  unnecessary  to  discuss  the  same  or  cite  authorities  thereon. 

The  jury  returned,  among  other  interrogatories,  the  fol- 
lowing: **(5)  Did  the  plaintiff's  horses  escape  from  his 
bam  upon  a  public  highway  and  pass  along  said  public  high- 
way, thence  over  a  cattle-guard  at  the  crossing  of  said  public 
highway  with  the  defendant's  right  of  way?  A.  Yes." 
**(10)  Did  the  defendant  carelessly  and  negligently  run 
said  car  against  said  horses  and  thereby  kill  them?  A. 
Yes.  (11)  If  you  answer  the  foregoing  interrogatory- 
*yes,*  did  said  negligence  consist  in  running  said  car  at  a 
high  rate  of  speed?  A.  No.  (12)  Did  the  motorman  of 
said  car  know  that  said  horses  were  on  the  right  of  way  in 
time  to  avoid  striking  said  horses?  A.  No.  (13)  Could 
said  motorman  have  known  that  said  horses  were  on  the 
right  of  way  or  track  in  time  to  avoid  striking  said  horses  ? 
A.  Yes.  (13^)  Was  said  motorman  negligent  in  failing  to 
see  said  horses  in  time  to  avoid  striking  them?  A.  Yes. 
(14)  Was  said  cattle-guard,  over  which  said  horses  passed 
upon  said  private  right  of  way,  of  the  standard  construction 
adopted  and  generally  used  on  interurban  railways  through- 
out the  United  States?  A.  Yes.  (15)  Was  said  cattle- 
guard  in  any  respect  out  of  repair?  A.  No."  **  (23)  In 
what  respect,  if  any  at  all,  was  said  cattle-guard  out  of  re- 
.pair  or  improperly  constructed?  A.  In  no  respect." 
**(27)  Was  the  cattle-guard  in  question  the  best  known 
possible  in  construction,  all  of  its  necessary  uses  considered  ? 
A.    Yes." 

The  answers  to  eleven  and  twelve  show  that  the  car  was 
not  running  at  a  hij^h  rate  of  speed,  nor  did  the  motorman 
know  the  horses  wen'  on  tho  right  of  way,  in  time  to  avoi<l 
the  injury,  nor  do  tlicy  show  any  wanton  or  reckless  con- 
duct of  the  motornuui  in  running  the  car  at  the  time  the 
horses  were  killed.  The  answers  to  the  interrogatories 
quoted,  and  those  not  set  out,  show  that  the  right  of  way 
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was  properly  fenced  and  the  cattle-guard  properly  con- 
stracted. 

The  horses  were  trespassing  upon  the  right  of  way  of  ap- 
pellant, and  for  this  reason,  under  the  decisions  of  the  Su- 
preme Court  of  this  State,  the  company  owed  no  duty  to 
the  owner;  nor  is  the  company  required  to  keep  a  lookout 
for  animals  on  its  right  of  way  when  the  same  is  properly 
fenced,  and  will  not  be  liable  for  injury  to  them  unless  the 
employes  are  guilty  of  wanton  and  reckless  misconduct  in 
the  operation  of  the  car.  Dennis  v.  Lauisville,  etc,  R.  Co, 
(1888),  116  Ind.  42,  1  L.  R.  A.  448;  Chicago,  etc.,  K.  Co,  v. 
Ramsey  (1907),  168  Ind.  390,  120  Am.  St.  379. 

The  evidence  is  not  in  the  record.  We  therefore  believe 
that  justice  will  best  be  served  by  directing  a  new  trial 
herein. 

The  judgment  is  reversed,  and  a  new  trial  ordered  in  the 
cause. 


Remm  v.  Landon. 

[No.  6,313.    Filed  January  14,  1009.1 

1.  Reformation, — Leases, — fiuhitcquent  Purchaser  irlth  Xotiee, — 
Equity. — Equity  courts  have  iiower  to  reform  written  leasoK,  even 
as  agalust  a  subsequent  purchaser  with  notice,    p.  fXi. 

2.  I-ANDLORD  AND  TENANT. — Holding  Orrr, — Lranetf. — Options, — 
Where  a  lease  provided :  "This  lease  shall  end  and  ternilnale  ^ 
on  February  24,  1905,  unless,  upon  the  option  of  said  [lessee).  It 
shall  be  extended  to  February  24,  1912,"  the  mere  holdlnj;  over 
was  sufficient  notice  to  the  lessor,  and  to  his  vendee,  with  notice, 
of  an  election  to  hold  until  1012.    p.  96. 

Prom  Whitley  Circuit  Court;  Joseph  W,  Adair,  Judj^re. 

Action  by  John  B.  Remm  a<?ainst  Edward  Landon.  From 
a  decree  for  defendant  on  his  cross-complaint,  plaintiflf  ap- 
peals.   Affirmed. 

Olds  &  Niezer  and  Andrew  A.  Adams,  for  appellant. 
W.  F.  McNagny,  B,  E.  Gates  and  D.  V,  Whiteleather,  for 
appellee. 
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CoMSTOCK,  P.  J. — Appellant  sued  appellee  to  obtain  pos- 
session of  real  estate  described  in  the  complaint,  after  giv- 
ing three  months'  notice  to  appellee  to  yield  possession  at 
the  end  of  the  current  year  of  his  tenancy.  In  July,  1905, 
the  appellant  purchased  the  property  from  Charles  Meyer 
and  wife,  and  while  appellee  was  in  possession  as  tenant. 

The  complaint  is  in  the  ordinary  form  of  action  between 
landlord  and  tenant.  The  appellee  filed  his  amended  cross- 
complaint,  averring  that  he  is  appellant's  tenant  under  a 
written  lease  made  to  him  by  appellant's  grantor,  which 
entitled  him  to  possession  of  the  premises  until  the  year 
1912;  that  said  lease  contains  certain  errors  and  mistakes, 
which  he  asks  to  have  corrected,  and  when  such  corrections 
are  made  he  prays  for  a  decree  of  specific  performance  of 
said  lease  and  for  an  injunction  restraining  appellant  from 
interfering  with  his  right  under  said  lease.  Appellee  also 
filed  an  answer,  averring  the  same  facts  as  set  out  in  the 
cross-complaint,  but  in  addition  thereto  set  out  various  mat- 
ters of  estoppel  against  appellant.  The  court  overruled  a 
demurrer  for  want  of  facts  to  said  amended  cross-complaint 
to  said  answer  and  counterclaim,  respectively,  and,  appellant 
refusing  to  plead  further,  a  decree  was  rendered  correcting 
and  reforming  the  lease  set  up  in  the  amended  cross-com- 
plaint, directing  specific  performance  of  said  lease  by  ap- 
pellant, enjoining  him  from  interfering  with  the  rights  of 
said  appellee  under  said  lease,  and  for  costs. 

The  averments  of  defendant's  answer  are  substantially 
the  same  as  in  the  cross-complaint,  and  if  the  cross-complaint 
is  sufficient  to  withstand  a  demurrer,  the  judgment  must  be 
affirmed.  It  is  the  claim  of  appellant  that  the  lease  held 
by  Landon  described  property  in  another  part  of  Columbia 
City.    The  lease  between  Landon  and  Meyers  provided : 

**This  lease  shall  end  and  terminate  on  February  24, 
1905,  unless,  upon  the  option  of  said  Landon,  it  shall  be 
extended  to  February  24,  1912." 

Appellant  contends  that  as  appellee   did  not  give  his 
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lessor  any  written  notice  of  his  election  to  hold  for  the  ad- 
ditional term  of  seven  years,  the  same  expired  by  limitation 
<m  February  24,  1905,  and  at  the  time  of  the  purchase  he 
was  a  tenant  from  year  to  year,  having  held  over  after  his 
lease  expired.  Appellee  in  his  cross-complaint  admitted  his 
tenancy,  but  denied  that  it  was  a  tenancy  from  year  to  year, 
and  alleged  that  he  held  the  premises  under  a  written  lease 
which  had  heretofore  been  executed  by  appellant's  grantor, 
Meyer. 

In  part  it  is  averred,  in  substance,  that  for  many  years 
prior  to  the  execution  of  said  lease  said  Meyer  had  occupied 
the  demised  premises  for  a  saloon  and  salesroom,  and  that 
said  premises  had  become  generally  known  as  '^ Meyer's  sa- 
loon;" that  said  Meyer  had  built  up  a  large  and  prosperous 
business  in  said  premises,  located  upon  the  principal  street 
in  Columbia  City,  Indiana ;  that  said  Meyer  at  the  date  of 
said  lease  was  the  owner  of  the  demised  premises,  and  pro- 
posed to  sell  his  stock  of  goods  and  merchandise  to  the 
defendant  for  an  adequate  consideration,  and,  as  an  induce- 
ment to  said  sale,  proposed  to  execute  to  defendant  a  writ- 
ten lease  of  said  premises  running  until  February  24,  1905, 
at  a  monthly  rental  of  $50,  which  lease  should  provide  that 
the  defendant  should  have  the  option  to  extend  it  to  Febru- 
ary 24, 1912 ;  that  the  defendant  purchased  from  said  Meyer 
his  stock  of  goods  and  furniture;  that,  in  consideration  of 
said  lease,  defendant  paid  $3,000  more  for  the  stock  of  goods 
purchased  than  otherwise  he  would  have  done;  that  in 
writing  said  lease,  which  said  Meyer  afterward  duly  exe- 
cuted, there  was  a  mistake  in  describing  the  leased  prem- 
ises, which  occurred  through  the  mutual  error,  mistake  and 
inadvertence  of  the  parties  to  said  lease;  said  erroneous 
description  consisted  in  locating  said  premises  upon  lot  seven 
in  block  six  in  the  original  plat  of  the  town  of  Columbia, 
now  called  Columbia  City,  instead  of  upon  lot  six  in  the 
same  block,  said  lot  seven  l>nng  immediately  east  and  ad- 
joining said  lot  six ;   that  defendant  took  actual  possession 
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of  the  right  premises  with  the  full  knowledge  and  consent 
of  his  lessor,  and  expended  large  sums  of  money  in  adapting 
said  premises  to  his  wants  and  use,  making  repairs  thereon, 
both  temporary  and  permanent  in  their  character ;  that  one 
of  the  principal  inducements  to  appellant  to  purchase  said 
stock  of  goods  and  to  enter  into  said  lease  was  the  fact  that 
under  the  provisions  of  said  lease  he  could  occupy 
said  premises  for  a  long  period  of  time,  and  use  the  furni- 
ture and  fixtures  therein  in  the  places  for  which  they  had 
been  especially  made,  and  to  which  they  were  especially 
adapted,  and  that  he  would  by  said  purchase  acquire  the 
good-will  of  the  business  before  conducted  by  said  Meyer 
in  said  premises ;  that  subseciuently  to  the  execution  of  said 
lease  said  Meyer  and  his  wife  conveyed  the  leased  premises 
to  the  plaintiff ;  that  the  leased  premises  consisted  of  a 
two-story,  brick  building,  and  at  the  date  of  the  lease  there 
was  no  building  upon  said  lot  seven  in  block  six  which  cor- 
responded to  the  building  so  leased  to  defendant;  that 
the  conveyance  to  plaintiff  was  made  on  July  25,  1905; 
that  prior  to  his  purchase  he  knew  that  defendant  was  occu- 
pying said  premises  in  good  faith  under  said  lease;  that 
they  were  located  upon  said  lot  six;  that  defendant  fully 
informed  plaintiff  that  he  had  a  lease  for  said  premises  ex- 
ecuted by  said  Charles  Meyer,  the  owner  thereof,  and  that 
under  said  lease  the  defendant  was  entitled  to  hold  and 
occupy  said  premises  until  February  24,  1912 ;  that  he  had 
exercised  his  option  contained  in  said  lease  so  to  hold  said 
premises  until  said  date ;  that  plaintiff,  before  he  took  said 
conveyance,  was  expressly  and  directly  notified  by  his 
grantors  that  he  must  take  the  same  subject  to  the  rights  of 
the  defendant  under  said  lease,  and  that  when  defendant 
purchased  the  stock  of  goods,  furniture,  fixtures  and  good- 
will of  the  saloon  of  said  Charles  Merer,  said  Mever  agreed 
with  defendant,  as*  part  of  the  (consideration  for  said  pur- 
chase, that  defendant  should  remain  in  possession  of  said 
premises  until  February  24,  1912,  if  he  chose  so  to  do;  that 
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the  first  three  years  of  the  lease  expired  on  February  24, 
1905,  but  defendant  had  remained  in  possession  of  said 
premises  and  paid  rent  therefor  in  accordance  with  the  terms 
of  said  lease  until  the  time  of  the  conveyance  to  plaintiff; 
that  when  plaintiff  took  said  conveyance  for  said  premises  he 
knew  that  his  grantors  honestly  believed  that  the  description 
in  said  lease  to  defendant  covered  the  building  which  plain- 
tiff was  about  to  purchase,  and  that  defendant  was  in  good 
faith  occupying  said  premises  under  said  lease,  believing 
that  they  were  accurately  described  therein ;  that,  at  the  ex- 
piration of  three  years  from  the  date  of  said  lease,  defend- 
ant exercised  his  option  given  therein,  to  continue  to  occupy 
said  premises  until  Pebiniary  24,  1912,  and  gave  his  lessors 
notice  that  he  would  continue  his  occupancy  until  said  date ; 
that  he  did  not  know  of  said  mistake  in  the  description  until 
long  after  the  plaintiff  had  received  his  conveyance;  that, 
with  full  knowledge  of  all  said  facts,  plaintiff  ratified  and 
confirmed  said  lease,  and  thereunder  received  from  defend- 
ant the  rental  stipulated  in  said  lease  from  the  date  of  his 
purchase  in  July,  1905,  until  February  24, 1906 ;  that  plain- 
tiff took  his  conversance  for  said  leased  premises  expressly 
subject  to  the  rights  of  defendant  under  said  lease;  that 
he  then  knew  that  defendant  had  exercised  his  option  to  ex- 
tend said  lease  until  February  24,  1912 ;  that,  in  considera- 
tion of  the  existence  of  said  lease  and  of  the  rights  and  in- 
terests of  defendant  thereunder,  plaintiff  purchased  the 
leased  premises  for  $1,000  less  than  he  would  otherwise  have 
been  compelled  to  pay  therefor,  and  on  account  of  said  re- 
duction in  price  plaintiff  expressly  agreed  with  his  grantors 
to  permit  defendant  to  occupy  said  premises  under  said  lease 
until  February  24,  1912;  that  when  defendant  paid  his 
said  rentals  to  plaintiff,  the  plaintiff  knew  that  defendant 
was  making  said  payments  in  good  faith,  relying  upon  said 
lease,  and  honestly  ])elieving  that  he  was  making  said  pay- 
ments in  full  compliance  with  the  terms  and  requirements 
of  said  lease ;   that  plaintiff,  when  he  took  said  rentals  from 
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defendant,  did  not  notify  or  hint  to  him  that  he  regarded 
him  as  his  tenant  from  year  to  year,  or  was  receiving  said 
rentals  for  any  such  tenancy ;  that  when  the  first  three  years 
of  the  tenancy  under  said  lease  expired,  to  wit,  on  February 
24,  1905,  the  then  owners  of  the  leased  premises  expressly 
waived  any  written  notice  from  the  defendant  that  he  in- 
tended to  exercise  the  option  reserved  to  him  in  said  lease 
to  continue  his  tenancy  until  February  24,  1912,  and  re- 
ceived his  verbal  notice  to  that  effect  as  being  a  good  and 
suflScient  exercise  of  said  option,  etc.  Here  follows  a 
statement  of  facts  sufiScient  to  warrant  an  injunction  against 
plaintiff,  restraining  him  from  interfering  with  defendant's 
possession  of  the  leased  premises. 

Equity  has  power  to  reform  and  correct  written  instru- 
ments.   2  Pomeroy,  Eq.  Jurisp.  (3d  ed.),  §871;  4  Pomeroy, 
Eq.  Jurisp.  (3d  ed.),  §§1376,  1377,  and  cases  cited  in 

1.  notes;    Monroe  v.  Skelton  (1871),  36  Ind.  302;  Jones 
V.  Sweet  (1881),  77  Ind.  187.    Reformation  may  be 

made  as  against  a  subsequent  purchaser  with  notice  of  mis- 
take.   Weaver  v.  Shipley  (1891),  127  Ind.  526. 

Appellant  concedes  that  the  holding  over  by  a  tenant, 

either  with  the  express  or  implied  consent  of  the  landlord, 

creates  by  implication  a  new  lease  for  another  term  of 

2.  equal  duration  and  upon  the  same  conditions  as  the 
original  tenancy,  but  contends  that  this  rule  is  limited 

to  cases  where  the  fixed  period  of  the  lease  is  for  less  than 
one  year;  and  that  where  this  period  of  the  tenancy  is  for 
a  year  or  more  such  holding  over  creates  a  new  tenancy  from 
year  to  year,  and  not  for  the  same  period  as  the  old ;  that 
a  lease  for  more  than  three  years  cannot  be  created  by  parol 
nor  arise  by  implication  of  law.  In  this  connection  §7462 
Burns  1908,  §4904  R.  S.  1881  (a  lease  for  more  than  three 
years  must  be  in  writing) ,  §8054  Burns  1908,  §5208  R.  S. 
1881  (general  tenancies  are  from  year  to  year),  Kleespies 
V.  McKenzie  (1895),  12  Ind.  App.  404,  Falley  v.  GUes 
(1867),  29  Ind.  114,  Spangler  v.  Rogers  (1904),  123  Iowa 
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724,  99  N.  W.  580,  Andrews  v.  Marshall  Creamery  Co. 
(1902),  118  Iowa  595,  92  N,  W.  706,  60  L.  R.  A.  399,  96 
Am.  St.  411,  and  Thiebaud  v.  First  Nat.  Bank  (1873),  42 
Ind.  212,  are  cited.  The  first  one  of  the  cases  just  cited  sup- 
ports as  to  the  facts  there  involved,  appellant's  position. 
But  in  the  lease  the  lessee  was  not  granted  the  option  to  hold 
longer  than  ten  years,  the  time  for  which  the  property  had 
been  leased. 

In  Falley  v.  Oiles,  supra,  it  was  held  that,  where  a  lease 
for  two  years  provided  that  the  lessee  might  hold  the  prem- 
ises for  the  additional  term  of  one,  two  or  three  years  at 
his  election  upon  the  same  terms  it  was  held:  That  there 
could  be  but  one  election  which  could  be  for  the  further 
term  of  one,  two  or  three  years,  but  that,  if  the  election  was 
for  one  of  the  shorter  periods,  the  election  could  not  be  so 
exercised  as  for  another  period;  that  the  mere  continuance 
in  possession  after  sufficient  notice  of  election  and  renewal 
for  one  year  was  not  sufficient  notice  for  a  longer  term. 

In  Spangler  v.  Rogers,  supra,  and  Andrews  v.  Marshall 
Creamery  Co.,  supra,  it  was  held  that  merely  holding  over 
after  the  expiration  of  a  term,  under  a  lease  which  pro- 
vided for  a  renewal  upon  the  same  terms,  is  not  sufficient  to 
show  an  affirmative  election  to  renew  the  lease  for  an  addi- 
tional term  and  that  notice  must  be  given. 

Andrews  v.  Marshall  Creamery  Co.,  supra,  distinguishes 
between  the  privilege  for  extension  and  the  privilege  of  re- 
newal, and  the  opinion  contains  the  following  statement: 
**  There  seems  to  be  no  doubt  under  the  authorities  that, 
where  a  lease  provides  that  the  tenant  may  have,  at  his 
option,  an  extension  for  a  specified  time  after  the  expiration 
of  the  term  agreed  upon  in  the  lease,  or  may  occupy  for  an 
extended  term  including  the  term  specified,  the  mere  hold- 
ing over  after  the  expiration  of  the  specified  term  will  con- 
stitute an  election  to  hold  for  the  additional  or  extended 
term." 

Vol.  43—7 
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The  decision  of  the  trial  court  is  sustained  in  Terstegge  v. 
First  German,  etc.,  Sac.  (1883),  92  Ind.  82,  in  which  case 
the  portion  of  the  lease  which  gave  rise  to  the  controversy 
reads  as  follows:  **Said  party  of  the  first  part  hereby  rents 
and  leases  for  the  period  of  five  years,  from  January  1,  18T4, 
with  the  privilege  of  five  years  more,  with  the  right  to  a 
revaluation  as  to  rent  at  the  end  of  five  years,  to  said  party 
of  the  second  part. ' '  The  society  entered  into  possession  of 
the  premises  on  January  1,  1874,  and  occupied  the  same 
until  January  1,  1879.  When  the  five  years  expired,  on 
January  1,  1879,  the  lessee  did  not  surrender  the  premises, 
but  elected  to  hold  the  same  for  the  further  term  at  the 
same  rent,  and  still  holds  and  occupies  the  same  under  and 
by  virtue  of  the  lease.  It  was  accordingly  held  that  no 
notice  by  the  lessee  of  his  intention  to  continue  was  required, 
but  a  holding  over  after  the  expiration  of  the  first  period  is 
an  extension  of  the  demise  for  the  additional  term.  In  the 
course  of  the  opinion  it  is  said:  ** Appellee  relies  wholly 
upon  the  case  of  Thiebaud  v.  First  Nat,  Bank  [1873],  42 
Ind.  212.  •  *  •  Thiebaud  rented  to  the  bank  certain 
real  estate  for  the  term  of  five  years.  In  the  lease  there  was 
the  following  stipulation:  *It  is  agreed  between  said  partis 
that  said  bank  is  to  have  the  privilege  of  renting  said  prem- 
ises for  another  term  of  five  years,  at  the  same  rate  of  rent 
as  specified  for  the  first  term  of  five  years,  payable  in  the 
same  manner  as  before  set  forth. '  Downey,  J.,  in  delivering 
the  opinion  of  the  court,  thus  spoke  of  the  lease.  *The  part 
of  the  instrument  in  question  is  not  in  itself  a  lease  for  the 
second  term  of  five  years,  nor  is  the  whole  instrument  a 
lease  for  ten  years  with  the  privilege  to  the  tenant  to  quit 
at  the  end  of  the  first  term  of  five  years.  It  is  a  lease  for 
five  years,  containing  a  covenant  on  the  part  of  the  lessor 
that  the  lessee  may  have  **the  privilege  of  renting  the  prem- 
ises for  another  term.''  '  It  was  accordingly  held  that  the 
portion  of  the  lease  before  set  out  contained  a  covenant  to 
renew;   that  in  such  cases  notice  must  be  given,  and  that 
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the  simple  holding  over  without  notice  constituted  the  lessee 
a  tenant  from  year  to  year,  and  nothing  different.  The  case 
at  bar  is  more  similar,  if  not  exactly  similar,  to  the  case  of 
Montgomery  v.  Board,  etc,  [1881],  76  Ind.  362,  40  Am.  Rep. 
2&0.  In  that  case  the  lease  describing  the  duration  of  the 
term  was  as  follows :  *  For  the  term  of  three  years,  •  •  • 
with  the  privilege  of  five  years  at  the  same  rate,  at  the  option 
of  said  board  of  commissioners.'  The  board  of  commission- 
ers held  over  without  other  notice,  and  the  question  was 
whether  so  holding  over  amounted  to  an  election  to  hold  for 
the  five  years.  In  speaking  of  the  lease,  it  was  said:  'The 
term  did  not  necessarily  terminate  at  the  expiration  of  three 
years.  Its  termination  depended  upon  the  option  of  appel- 
lee [the  board  of  commissioners].  If  the  option  was  exer- 
cised, the  term  continued  for  five  years.  There  was  to  be  no 
renewal,  nor  was  there  to  be  more  than  one  term.  That 
term  was  for  either  three  or  five  years;  its  duration  de- 
pended upon  the  appellee ;  until  its  termination  there  could 
be  no  tenancy  from  year  to  year.  If  the  option  was  exer- 
cised, the  term  did  not  terminate  at  the  end  of  three  years. 
How  was  the  option  to  be  exercised  ?  Simply  by  retaining 
j>osses8ion. '  "  '  In  Wood,  Landlord  and  Tenant,  p.  678,  it  is 
said:  "When  the  tenant  by  the  terras  of  the  lease  has  an 
option  to  remain  for  a  longer  period,  such  additional  term 
is  not  a  new  demise,  but  a  continuation  of  the  old  one.  If 
the  lease  does  not  provide  that  notice  shall  be  given  by  the 
tenant  of  his  election,  merely  remaining  in  possession  after 
his  term  has  expired  is  sufficient,  and  binds  both  him  and 
the  landlord  for  the  additional  term." 

In  Taylor,  Landlord  and  Tenant  (7th  ed.),  p.  278,  the 
author  says:  "Sometimes,  instead  of  a  covenant  for  a  re- 
newal, it  is  agreed  that  the  tenant  may  have  the  privilege 
or  option  for  a  further  term.  In  this  case,  if  notice  is  stipu- 
lated for,  it  must  be  given ;  but,  if  not  stipulated  for,  the 
tenant's  mere  continuance  in  possession  and  paying  rent, 
though  with  no  express  notice  of  his  desire  for  the  further 
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term,  entitles  and  binds  him  thereto."  Kramer  v.  Cook 
(1856),  73  Mass.  550;  Peehl  v.  Bumbalek  (1898),  99  Wis. 
62,  74  N.  W.  545;  Harding  v.  Seeley  (1892),  148  Pa.  St.  20, 
23  AtL  1118;  Mershon  v.  Williams  (1899),  62  N.  J.  L.  779, 
42  AtL  778;  Clarke  v.  MerriU  (1871),  51  N.  H.  415;  D^ 
lashman  v.  Berry  (1870),  20  Mich.  292,  4  Am.  Rep.  392. 

Upon  the  foregoing  cases  from  various  jurisdictions  and 
from  approved  text-writers,  and  especially  upon  the  author- 
ity of  Terstegge  v.  First  German,  etc.,  8oc,,  supra,  we  hold 
that  the  facts  set  out  in  the  cross-complaint  fully  justified 
the  action  of  the  trial  court.  Appellant  bought  with  full 
knowledge  of  the  appellee's  rights  and  subject  to  them.  He 
is  not  a  good-faith  purchaser.  Smith  v.  Schweigerer  (1891), 
129  Ind.  363. 

Judgment  affirmed. 


City  op  Laporte  4;,  Osborn. 

[No.  6,326.    FUed  January  14,  1909.] 

1.  Neoligencb.— L7emenf«. — Complaint — Actionable  negligence  con- 
slats  of  three  elements,  (1)  a  duty  from  defendant  to  protect  the 
plaintiff,  (2)  a  violation  of  such  duty  by  defendant,  and  (8)  re- 
sulting injury  to  the  plaintiff ;  and  these  elements  must  be  shown 
in  a  complaint,  by  direct  averments,    p.  103. 

2.  Pleading. — Complaint, — Municipal  Corporations, — Obstructions 
of  Streets, — A  complaint  showing  that  the  plaintiff,  a  traveler, 
was  injured  upon  a  street,  sufficiently  shows  that  such  city  owed 
him  a  duty  to  exercise  ordinary  care  to  keep  its  streets  in  a  safe 
condition,    p.  103. 

3.  Municipal  Ck>RPOBATiON8. — Streets. — Safety. — It  is  the  duty  of 
a  city  to  keep  its  streets  in  a  reasonably  safe  condition,    p.  103. 

4.  Pleading. — Complaint. — Municipal  Corporations, — Streets. — Ob- 
structions,— Lights, — A  complaint  alleging  that  defendant  city 
negligently  permitted  a  certain  obstruction  to  remain  In  a  cer- 
tain street  "without  placing  around,  or  at  the  same,  any  safe- 
guards, railing  or  lights,"  shows,  by  direct  averment,  the  want 
of  lights  at  such  obstruction,    p.  103. 

5.  Plf.ading.  Cuinpluint.  Sufficiency,— A  complaint,  under  §343 
Bums  1908,  §338  H.  8.  1881,  is  sufficient  if  it  states  the  facta  con- 
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atltottng  the  cause  of  action  in  plain  and  conoiee  language  and  **\n 
audi  manner  as  to  enable  a  person  of  common  understanding  to 
know  what  is  intended.*'    p.  103. 

6.  WoBOB  AICD  Phkases. —  ^^WUhout*'— Complaint. —  The  word 
"withoot^  imports  a  positive  negation;  and  an  allegation  that  a 
dangeroos  obstruction  was  permitted  '^without'*  any  lights,  di- 
rectly avers  the  absence  of  lights,    p.  1(^ 

7.  Pleading.  —  Complaint,  —  Municipal  Corporations.  —  Defective 
Streets. — ProMmate  Cause. — ^A  complaint  alleging  that  defendant 
city  negligently  permitted  certain  obstructions  to  remain,  with- 
out signal,  in  a  street,  and  that  plaintiff,  at  night,  and  '*^ithout 
being  able  to  see^*  the  same  ^'by  reason  of  the  darkness,"  drove 
against  the  same,  frightening  his  horses  and  causing  them  to  run 
away,  to  his  injury,  shows  that  the  city*s  negligence  was  the 
proximate  cause  of  the  injury,    p.  104. 

8.  FLEADnro. — Complaint. — Recitals. — An  averment  that  the  plain- 
tiff was  not  able  to  see  the  obstruction  In  question  "by  reason  of 
the  darkness  of  the  night,"  does  not  show  that  the  night  was 
dark.    p.  lOi. 

9.  PuBADiNO.  —  Complaint,  —  Municipal  Corporations.  —  Defective 
Streets. — Darkness. — A  complaint  alleging  that  the  plaintiff  drove 
against  an  obstruction  in  the  street  at  night  sufflclently  shows 
that  it  was  dark  at  the  time.    p.  105. 

10.  Appeai.. — Affirmance  icith  Damayes. — ^The  Appellnte  Court  has 
the  right  to  assess  damages  In  the  affirmance  of  a  case.    p.  105. 

•  From  Laporte  Circuit  Court;  John  C.  Richter,  Judge. 

Action  by  Arthur  E.  Osbom  against  the  City  of  Laporte. 
Prom  a  judgment  on  a  verdict  for  plaintiff  for  $500,  defend- 
ant appeals.    Affirmed. 

JJ.  W.  Warden,  for  appellant. 

Frank  E.  Osbom,  WiUiam  A.  McVey  and  Lee  L.  Osborn, 
for  appellee. 

Rabb,  J. — ^This  was  an  action  brought  by  the  appellee  to 
recover  damages  for  a  personal  injury  alleged  to  have  been 
sustained  by  him  through  the  negligence  of  the  appellant 
in  failing  to  discharge  its  duty  in  keeping  its  streets  in  a 
reasonablv  safe  condition  for  travel. 

Appellant's  demurrer  to  the  complaint  was  overruled, 
issues  were  formed,  and  a  trial  had,  resulting  in  a  verdict 
and  judgment  in  favor  of  appellee. 
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The  sole  question  presented  b}*  the  appeal  arises  upon  the 
action  of  the  court  below  in  overruling  appellant's  demurrer 
to  appellee's  complaint. 

The  substantive  averments  of  the  complaint  are  that  Pat- 
ton  street  is  a  public  street  within  the  corporate  limits  of 
the  defendant  city;  that  the  city  wrongfully  and  negli- 
gently authorized  and  suffered  to  be  placed  in  and  across 
said  street,  a  large  quantity  of  building  material;  ^Hhat  on 
the  night  of  June  10  and  morning  of  June  11,  1904,  and  for 
a  long  time  previous  thereto,  said  defendant  negligently 
and  carelessly,  and  with  full  knowledge  of  the  existence 
thereof,  permitted  the  same  to  remain  there  'without'  plac- 
ing around,  or  at  the  same,  any  safeguards,  railing  or 
lights,  to  give  notice  of  such  dirt,  sand,  etc.,  to  prevent  per- 
sons who  might  walk  or  drive  upon  said  parts  of  the  street 
from  falling  upon,  over  and  against  said  obstructions;" 
that  *'this  plaintiff,  upon  the  night  of  said  June  10,  1904, 
to  wit,  at  or  about  2  o'clock  a.  m.  of  June  11,  was  lawfully 
driving  a  pair  of  horses  attached  to  a  four-wheeled  cab  or 
hack,  over  and  along  said  Patton  street,  in  the  vicinity  of 
said  obstruction,  and  without  any  notice  or  knowledge 
thereof,  and  without  being  able  to  see  the  same  by  reason  of 
the  darkness  of  the  night,  when,  without  negligence,  and  in 
the  use  of  all  due  care,  on  the  plaintiff's  part,  and  by  rea- 
son of  the  negligence  and  unlawful  acts  of  the  defendant  as 
aforesaid,  said  pair  of  horses  stumbled  against  and  ran 
against,  on  and  over  said  obstructions,  thereby  breaking  the 
tongue  of  said  vehicle,  injuring  and  frightening  said  horses 
so  that  in  consequence  thereof  they  became  unmanageable 
and  ran  a  distance  of  one  block,  when  they  made  a  shari^ 
turn,  and  this  plaintiff,  by  reason  thereof,  was  hurled  from 
the  driver 's  seat  of  said  hack  to  the  roadway,  and  then  and 
there  injured." 

Appellant  correctly  states  that  there  is  involved  in  every 
action  of  nfgligcnc<»  three  essential  elements:     (1)  The  ex- 
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istenee  of  a  duty  on  the  part  of  the  d(»f(»ndant  to  pro- 

1.  tect  the  plaintiff;  (2)  the  failure  of  the  defendant  to 
perform  that  duty;  (3)  a  resulting  injury  to  plain- 
tiff therefrom — and  the  existence  of  each  of  these  elements 
roust  appear  by  direct  averment  in  order  to  make  a  com- 
plaint to  recover  damages  for  injuries  alleged  to  have  been 
suffered  from  an  act  of  negligence  on  the  part  of  the  defend- 
ant sufficient,  and  the  criticism  urged  against  the  complaint 
in  this  case  is  that  it  does  not,  except  inferentially  and  by 
way  of  recital,  sufficiently  aver  these  elemental  facts. 

The  complaint  plainly  and  directly  avers  that  the  place 

where  appellee  was  injured  was  a  public  street  of  the  city, 

and  he  at  the  time  was  a  traveler  thereon.    This  suf- 

2.  ficiently  shows  a  duty  owing  by  the  appellant  to  the 
appellee.     It  was  the  duty  of  the  city  to  keep  its 

3.  public   streets   in  a  reasonably  safe   condition   for 
travel,  a  duty  which  it  owed  to  the  public  generally. 

It  does  directly  aver  that, the  city  wrongfully  and  negli- 
gently authorized  and  suffered  large  quantities  of  building 
material  to  be  placed  in  the  streets  of  the  city,  and  to  re- 
main there  after  night,  and  the  averments  of  the  complaint 
are  that  this  building  material  was  suffered  and  permitted 
to  remain  in  the  street  after  night,  **  without  placing  around 
it,  or  at  the  same,  any  safeguards,  railings  or  lights,  to  give 
notice  of  such  dirt,  sand,"  etc. 

It  is  appellant's  contention  that  the  averment,  ** without 

placing  around  it,"  etc.,  is  a  mere  recital,  and  therefore  is 

not  to  be  considered  in  determining  the  sufficiency 

4.  of  the  complaint.     In  this  appellant  is  clearly  mis- 
taken.   The  term  *' without"  is  a  direct  averment  that 

no  guards  or  lights  were  placed  around  the  obstruction. 

The  statute  (§343  Bums  1908,  §338  R.  S.  1881)  requires 
only  that  a  complaint  shall  be  couched  in  plain  and  con- 
cise language,  and  in  such  manner  as  to  enable  a 

5.  person  of  common  understanding  to  know  what  is  in- 
tended.    No   one   of   common   understandinj?   could 
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misunderstand  or  be  misled  by,  the  statements  in  this  com- 
plaint upon  the  subject  of  the  guards  and  the  lights;   and 
the  word  ** without"  is  a  word  of  suflSciently  positive 

6.  negation  to  make  the  allegation  of  the  same  legal 
import  and  effect  as  though  it  had  been  stated  that 

no  guards  or  lights  were  placed  on  or  around  the  obstruc- 
tion. 

In  the  case  of  Commonwealth  v.  Thompson  (1861),  84 
Mass.  507,  the  defendant  was  prosecuted  for  keeping  a  dog, 
such  dog  not  being  licensed.  It  was  there  held  that  the  word 
** without"  was  a  positive  and  direct  averment  that  the  dog 
in  question  was  not  licensed.  To  the  common  understand- 
ing the  meaning  of  the  word  ** without"  and  the  phrase 
**not  being"  are  synonymous.  It  thus  appears  that  the  de- 
fendant negligently  failed  to  perform  its  duty  to  keep  the 
street  in  a  safe  condition  for  travel. 

But  it  is  contended  that,  except  as  a  matter  of  inference 

and  recital,  it  does  not  appear  from  the  complaint  that  the 

obstructions  and  the  negligence  complained  of  in  f ail- 

7.  ing  to  keep  a  warning  light  upon  the  obstructions, 
or  a  guard  around  them,  were  the  proximate  cause  of 

the  appellee's  injury.  The  averment  in  this  respect  is  that 
while  the  plaintiff  was  driving  a  team  of  horses  attached  to 
a  hack  along  the  street,  at  2  o'clock  in  the  morning,  with- 
out knowledge  of  the  obstructions,  and  without  being  able 
to  see  the  same  by  reason  of  the  darkness  of  the  night,  the 
horses  ran  against  the  obstruction.  The  criticism  is  that  all 
that  follows  the  word  ** without"  is  a  mere  recital,  and  that 
there  is  no  direct  averment  that  the  night  was  dark,  and 
that  it  was  on  account  of  the  darkness  of  the  night  that  ap- 
pellee's  horses  ran  against  the  obstruction. 

What  we  have  already  said  disposes  of  appellant's  criti- 
cism with  reference  to  the  word  "without^"    It  is  true  that 
the  averment  that  appellee  was  not  able  to  see  the 

8.  obstruction  by  reason  of  the  darkness  of  the  night  is 
not  equivalent  to  a  direct  averment  that  the  night 
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was  dark,  but  excluding  from  the  averment  the  recital  **by 
reason  of  the  darkness  of  the  night/'  the  complaint  still 
sufficiently  avers  that  because  appellee  was  without  knowl- 
edge of  the  obstructions  and  unable  to  see  the  same,  and  by 
reason  of  the  negligent  acts  of  the  appellant,  as  aforesaid, 
and  without  negligence  on  appellee's  part,  the  horses  stum- 
bled against  and  ran  over  such  obstructions.    The 

9.  facts  averred  in  the  complaint  show  that  the  acci- 
dent occurred  in  the  night-time,  and  that  was  suf- 
ficient.   It  was  unnecessary  to  aver  that  the  night  was  dark. 

In  the  case  of  City  of  Ooshen  v.  Alfard  (1900),  154  Ind. 
58,  it  was  held  that  a  complaint  alleging  that  the  servants 
of  the  city  excavated  a  hole  on  the  line  of  Washington  street, 
and  negligently  left  the  same  open,  uncovered  and  unguard- 
ed ;  that  in  the  night-time,  while  plaintiff  was  traveling  on 
and  over  said  street,  exercising  due  care  and  having  no 
knowledge  of  the  existence  of  the  hole,  without  fault  fell 
into  the  same,  thereby  injuring  himself,  was  sufficient. 

It  is  therefore  abundantly  shown  by  direct  averments  of 
the  complaint  that  the  appellee's  injuries  were  proximately 
caused  by  the  negligence  complained  of.  City  of  Laporte  v. 
Henry  (1906),  41  Ind.  App.  197. 

10.  The  judgment  is  affirmed,  with  five  per  cent  damages. 


Richmond  Street  &  Intbrurban  Railway  Com- 

•  PANY  V.  Beverley. 

[No.  6,207.    Filed  May  1,  1908.    Reheariug  denied  October  0,  1908. 

Transfer  denied  January  14,  1909.] 

1.  Appeal.  —  C(fmplaiht,  —  Paragraphs.  —  Overruling  Demurrer. — 
When  Harmless. — Interrogatories  to  Jury. — Where  the  In  terrors  i- 
toriee  to  the  Jury  show  that  the  verdict  rests  upon  a  certain  para- 
graph of  complaint,  erroneous  rulings  as  to  the  others  will  be 
considered  harmless,    p.  107.  % 
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2.  Trial. — Interrogatories  to  Jury, — Purpose. — ^The  office  of  an  in- 
terrogatory to  the  jury  is  to  disclose  a  single,  primary  fact  within 
the  issues,  and  not  the  ultimate  fact  involved  in  the  case,  infer- 
ences therefrom  l)eing  for  the  court,    p.  110. 

3.  Trial. — Verdict. — Inierroaatories.—ConHivt, — Where  the  general 
verdict  and  answers  to  interrogatories  to  tlie  jury  are  not  in  Ir- 
reconcilable conflict,  the  general  verdict  controls,    p.  110. 

4.  Trial. — Verdict. — Intetrogatorics. — Conflict. — (Conflicting  inter- 
rogatories nullify  each  other,  and  do  not  control  the  general  ver- 
dict   p.  110. 

5.  Negligence. — Proximate  Cause. — A  wrongful  act  or  omission 
constitutes  actionable  negligence  when  it  is  the  proximate  cause 
of  plaintiff*s  injury;  and  it  is  the  proximate  cause  when  an 
ordinary  person  should  have  foreseen  some  injury  therefrom, 
p.  111. 

6.  Negligence. — Question  for  Court. — Interrogatories  to  Jury. — 
Whether  defendant  was  guilty  of  negligence  must  be  determined 
from  the  facts,  the  facts  only,  and  not  the  inferences  therefrom, 
being  proper  subjects  for  interrogatories  to  the  jury.    p.  111. 

7.  Trial. — Interrogatories, — Probable  Conduct  of  Passenger  on 
Street-Car. — Whether  it  was  reasonably  probable  that  a  passen- 
ger upon  a  street-car  would  arise  from  her  seat  upon  the  con- 
ductor's giving  of  a  signal  to  stop,  and  whether,  having  so  arisen, 
she  would  take  a  position  which  would  be  rendered  i)erilou8  l)y 
the  stopping  of  the  car,  are  not  proiw^r  subjects  for  interrogatories 
to  the  Jury,  facts  only  being  proper,    p.  111. 

8.  Evidence. — Judicial  Notice. — Whether  Summer  Cars  arc  Open, — 
Courts  take  judicial  notice  that  the  ordinary  sunnuer  sti^eet-cars 
are  open,  having  no  enclosing  sides,  with  s<*ats  extending  cross- 
wise, and  having  no  guard  rail  preventing  easy  egress  and  ingress, 
p.  112. 

9.  Tbjau — Coynplaint. — Verdict, — Inter  roga  tories, — I  n  considering 
the  interrogatories  to  the  jury  the  allegations  in  the  complaint 
must  be  regarded  as  proved,  where  the  general  verdict  is  for  the 
plaintiff,    p.  112. 

10.  Trial. — Interrogatories. — Place  of  Danger, — Street  liailroads. 
— Whether  a  passenger  occupied  a  place  of  danger  on  a  street-car 
is  not  a  proper  subject  for  an  interrogatory  to  the  jury.    p.  113. 

11.  Street  Railroads. —  Sudden  Stop. —  Passengers, —  Injury. — 
Where  a  passenger  upon  n  street-car  was  being  carried  pn.st  her 
destination,  and.  upon  signal,  the  conductor  caused  the  car  to 
come  to  a  sudden  stop,  thereby  throwing  such  passenger,  who  liad 
Just  arisen  preparatory  to  alighting,  to  her  injury,  the  company 
is  guilty  of  negligence,    p.  113. 

12.  Neoltoence. — When  Qnesiion  for  Court. — Jury. — Where  differ- 
ent inferences  may  reasonably  be  drawn  from  tlie  facts  alleged  to 
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constitute  negligence  the  questicm  is  for  the  Jury,  otherwise  for 
the  court  p.  114. 
13.  Tbial. — Interrogatories, — S  tree  t  Ra  thou  da. — Pa  use  u  ycrx. — D  a  n  - 
gerous  Place, — Judicial  X  of  ice. — An  interrogatory  and  its  an- 
swer showing  that  it  was  reasonably  probable  that  a  i)as8engt'r 
on  an  open  street-oar  running  twelve  miles  i)er  hour,  upon  the 
giving  of  a  signal  to  stop,  would  arise  and  talce  a  i)osition  near  the 
edge  thereof,  and  that  such  position  could  not  be  considered  as 
dangerous  where  the  car  was  brought  to  a  sudden  stop,  will  not 
be  permitted  to  control  a  general  verdict  for  plaintiff,  since  the 
courts  take  Judicial  notice  that  such  place  would  be  dangerous 
under  the  circumstances,    p.  114. 

From  Haneook  Circuit  Court;   Edward  W.  Felt,  Judge. 

Action  by  Reba  6.  Beverley  against  the  Richmond  Street 
&  Interurban  Railway  Company.  Prom  a  judgment  on  a 
verdict  for  plaintiff  for  $5,000,  defendant  appeals.  Af- 
firmed. 

Rabbins  &  Starr,  Cook  <&  Cook  and  W.  H.  Latta  for  ap- 
pellant. 

Thomas  J.  Study,  for  appellee. 

Rabb,  J. — ^Appellee  sued  appellant  to  recover  for  a  per- 
sonal injury  alleged  to  have  been  caused  by  the  appellant's 
negligence.  Her  complaint  was  in  two  paragraphs.  The 
cause  was  put  at  issue,  jury  trial  had,  resulting  in  a  gen- 
eral verdict  in  appellee's  favor,  and  with  the  general  ver- 
dict answers  to  interrogatories  returned  by  the  jury.  Mo- 
tion was  made  by  appellant  for  a  judgment  in  its  favor  on 
the  answers  to  interrogatories,  which  motion  was  overruled, 
and  judgment  rendered  for  the  appellee  on  the  general  ver- 
dict. 

The  only  error  urged  by  the  appellant  in  this  court  is  the 
action  of  the  court  below  in  overrulincr  its  motion  for  judg- 
ment in  its  favor  on  the  answers  to  interrogatories. 

The  answers  to  interrogatories  clearly  show  that  the  ver- 
dict rests  solely  upon  the  second  paragraph  of  the 

1.  complaint,  thus  eliminating  from  consideration  the 
first  paragraph. 
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The  material  averments  of  the  second  paragraph  of  the 
complaint  are  that  the  appellant  operates  a  street  railroad 
in  the  city  of  Richmond,  Indiana ;  that  appellee  was  a  pas- 
senger upon  one  of  its  street-cars ;  that  the  car  upon  which 
she  was  riding  was  an  open  car;  that  she  notified  the  con- 
ductor of  said  car  of  her  desire  to  get  off  at  a  certain  point, 
which  was  a  usual  stopping  place  for  appellant's  cars;  that 
appellant's  servants,  the  conductor  and  motorman  in  charge 
of  the  car,  neglected  to  stop  the  same  at  the  point  where 
she  desired  to  get  off,  but  ran  the  car  at  the  rate  of  twelve 
miles  per  hour  past  said  point ;  that  when  sBe  observed  that 
the  car  was  not  going  to  stop  at  said  place  she  immediately 
notified  the  conductor  of  her  desire  to  get  off,  and  the  con- 
ductor, instead  of  stopping  the  car  in  the  usual  way  in 
which  such  cars  are  stopped  for  the  purpose  of  allowing  pas- 
sengers to  alight,  and  which  it  is  alleged  could  easily  have 
been  done,  negligently  gave  the  motorman  what  was  known 
as  the  emergency  signal,  which  required  the  motorman  to 
bring  the  car  to  a  sudden  stop,  whereupon  the  motorman, 
by  his  manipulation  of  the  machinery  running  the  car, 
brought  the  same  to  a  sudden  stop  while  it  was  running  at 
the  rate  of  twelve  miles  per  hour,  causing  a  violent  lurch 
and  backward  motion  to  be  given  the  car;  that  as  soon  as 
appellee  observed  the  conductor  reach  for  the  rope  to  give 
the  signal  to  the  motorman,  divining  that  the  car  would  stop, 
she  got  up  from  her  seat  preparatory  to  getting  off  the  car, 
and  while  she  was  in  this  state  of  readiness  to  alight  from 
said  car  she  was  thrown  to  the  street  by  the  sudden  stopping 
and  violent  jar  and  lurch  given  the  car,  as  aforesaid,  and 
was  injured. 

The  following  interrogatories  were  submitted  to  the  jury, 
and  answered  by  them  as  indicated.  *'(4)  Did  plaintiff's 
accident  occur  while  the  car  was  in  the  act  of  stopping? 
A.  Yes.  (5)  Was  a  signal  given  by  the  conductor  of  said 
car  after  the  car  had  passed  the  Pittsburgh,  Cincinnati,  Chi- 
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cago  &  St.  Louis  Railway  Company's  depot  for  the  ear  to 
stopt  A.  Yes.**  '*  (7)  When  the  signal  to  stop  was  given, 
if  you  find  it  was  given,  was  plaintiff  sitting  in  the  seat  she 
had  been  occupying  in  the  car?  A.  Yes.  (8)  Did  the 
plaintiff  hear  said  signal  when  it  was  so  given?  A.  Yes. 
(9)  Did  plaintiff  know  that  said  signal  was  sounded  for 
the  purpose  of  having  the  car  brought  to  a  standstill?  A. 
Yes.  (10)  Did  plaintiff  after  said  signal  was  given,  and  be- 
fore the  car  stopped,  arise  from  her  seat  and  stand  near 
the  edge  of  said  car?  A.  Yes.  (11)  If  plaintiff, 
after  the  giving  of  the  signal  to  stop,  had  re- 
mained seated  until  the  car  stopped,  would  she 
have  been  injured  by  any  motion  made  by  the  car  in  stop- 
ping? A.  No  evidence."  **  (14)  Was  the  position  assumed 
by  plaintiff  when  she  arose  from  her  seat  a  position  which 
involved  danger  to  her?  A.  No.*'  **(20)  How  many  feet 
did  the  car  move  from  the  time  it  began  to  slow  up  in  re- 
sponse to  said  signal  before  it  came  to  a  complete  standstill  ? 
A.  Stopped  suddenly.'*  '*(22)  When  the  car  slowed  up 
and  stopped,  at  the  time  alleged  in  the  complaint,  did  it  do 
so  in  the  usual  and  ordinary  manner?  A.  No.  (23)  Was 
it  reasonably  probable  at  the  time  and  place,  and  under 
the  circumstances  of  thisA^ause,  that  plaintiff  would,  after 
said  signal  to  stop  was  given,  if  you  find  it  was  given,  arise 
from  her  seat  and  take  a  position  that  would  be  rendered 
perilous  by  the  stopping  of  the  car  in  the  manner  in  which 
it  was  stopped  on  this  occasion?    A.  No." 

Appellant  insists  that  the  answer  to  the  twenty-third  in- 
terrogatory propounded  to  the  jury  establishes  appellant's 
freedom  from  negligence  proximately  causing  appellee's  in- 
juries complained  of;  that  it  shows  that  appellant's  con- 
ductor in  charge  of  the  car  upon  which  appellee  was  riding 
at  the  time  of  her  injury,  and  who  was  charged  in  the  com- 
plaint with  the  negligent  fault  causing  the  same,  could  not 
reasonably  have  anticipated  that  an  injury  would  have  re- 
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suited  from  his  act  in  causing  the  car  to  be  stopped  as  it 
was. 
It  is  the  oflSce  of  each  interrogatory  submitted  to  a  jury  to 
elicit  a  finding  upon  some  single,  primary  fact  within 

2.  the  issues,  and  not  the  ultimate  fact  involved  in  the 
trial.     Toivn  of  Albion  v.  Hetrick   (1883),  90  Ind. 

545,  46  Am.  R^p.  230. 

Ordinarily  the  jury  by  the  special  verdict  or  answers  to 
interrogatories  should  return  only  primary  facts,  leaving 
the  court  to  draw  proper  inferences  therefrom.  Citizens  St. 
R.  Co.  v.  Reed  (1898),  151  Ind.  396;  Sutherland  v.  Cleve- 
land, etc.,  R.  Co.  (1897),  148  Ind.  308;  Oleson  v.  Lake 
Shore,  etc.,  R.  Co.  (1896),  143  Ind.  405,  32  L.  R.  A.  149; 
Conner  v.  Citizens  St.  R.  Co.  (1886),  105  Ind.  62,  55  Am. 
Rep.  177;  Pittsburgh,  etc.,  R.  Co.  v.  Adams  (1886),  105  Ind. 
151;  Board,  etc.,  v.  Boncbrake  (1896),  146  Ind.  311. 

It  is  such  a  well-recognized  rule  that  the  general  verdict 
will  stand  as  against  answers  to  interrogatories  unless  it  ap- 
pears that  answers  to  material  questions  of  fact  and 

3.  the  general  verdict  are  so  inconsistent  and  repugnant 
that  both  cannot  be  true,  that  citation  of  authorities 

is  needless. 

It  is  said  by  the  Supreme  Court  in  Lake  Erie,  etc.,  B.  Co. 
v.  Chartnan  (1903),  161  Ind.  95,  that  in  an  effort  to  recon- 
cile the  answers  to  interrogatories  with  the  general  verdict 
the  court  will  indulge  all  reasonable  presumptions  arising 
within  the  issues  against  the  special  answers,  and  in  favor  of 
the  general  verdict.  It  will  assume  as  proved  all  issuable 
facts  necessary  to  sustain  the  verdict  that  are  not  specifically 
found  to  the  contrar}^ 

If  tlie  answers  to  interrogatories  are  inconsistent  ^ith 
each  other,  contradictory  or  uncertain,  they  will  not 

4.  control  the  general  verdict.  2  Bums'  Digest,  p.  2336, 
§194,  and  cases  cited. 

In  actionable  negligence  the  act  or  omission  charged  must 
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have  been  the  proximate  cause  of  the  injury  complained  of. 
It  is  such  proximate  cause  if  a  person  of  ordinary 

5.  intelligence  should  foresee  that  the  act  would  prob- 
ably result  in  the  injury  complained  of,  or  some  like* 

injurious  consequence.    Lake  Erie,  etc.,  IL  Co,  v.  Chamian, 

supra,  and  cases  cited.    And  whether  a  person  of  ordinary 

sagacity  ought  to  have  foreseen  the  probable  conse- 

6.  quence  of  the  act  is  to  be  inferred  from  a  considera- 
tion of  all  the  facts  and  circumstances  of  the  case, 

and  is  a  question  for  the  court,  and  is  not  a  proper  subject  of 
an  interrogatory  addressed  to  a  jury.  It  is  analogous  to  the 
question  of  negligence,  an  ultimate  fact  to  be  determined  by 
the  general  verdict.  This  is  well  illustrated  in  the  cases  of 
Lake  Erie,  etc.,  R.  Co.  v.  Charman,  supra,  P.  H.  &  F.  M. 
Roots  Co.  Y.  Meeker  (1905),  165  Ind.  132,  Bessler  v.  Laugh- 
lin  (1907),  168  Ind.  38,  and  Chicago,  etc,  R.  Co.  v.  Digitus 
(1908),  170  Ind.  222,  and  the  cases  cited  and  referred  to  in 
said  cases,  in  all  of  which  cases  the  court  determined  as  a 
matter  of  law  upon  the  facts  and  circumstances  appearing 
either  by  the  pleadings,  the  special  findings,  the  answers  to 
interrogatories,  or  by  the  evidence,  as  the  particular  case  ex- 
hibited them,  that  the  defendant  charged  with  negligence 
was  or  was  not  bound  to  anticipate  the  injurious  conse- 
quences of  his  alleged  negligent  act. 

The  interrogatories  under  consideration  invite  the  jury  to 

express  an  opinion  as  to  whether  it  was  reasonably  probable 

that  the  appellee  would  do  two  things:     (1)     That 

7.  she  would  arise  from  her  seat,  after  the  signal  to  stop 
was  given  and  before  the  car  stopped ;  (2)  that,  hav- 
ing so  arisen  from  her  seat,  she  would  take  a  position  that 
would  be  rendered  perilous  by  the  stopping  of  the  car  in  the 
manner  in  which  it  was  stopped.  We  think  that  the  f|ues- 
tions  as  to  what  the  appellant's  conductor  was  bound  to 
anticipate  would  be  the  probable  conduct  of  his  passenger, 
and  the  consequent  probable  result  of  his  act  in  stopping 
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the  car  were  questions  that  cannot  properly  be  decided  by 
answers  to  interrogatories,  but  are,  if  specially  decided  at 
all,  to  be  decided  by  the  court  from  facts  and  circumstances 
that  may  be  elicited  by  proper  interrogatories  submitted  to 
the  jury. 

In  this  case  the  complaint  avers  that  the  car  in  which  the 

appellee  was  riding  was  an  open  car,  which,  as  a  matter  of 

common  knowledge,  we  think  must  be  understood  as 

8.  meaning  a  car  without  sides  enclosing  it,  and  with 
seats  running  crosswise  through  the  car,  with  no 

guard-rail  or  other  appliances  preventing  easy  ingress  to 
and  egress  from  the  car  along  one  side  thereof;  that  the 
appellee  was  being  carried  past  her  destination ;  that  the  car 
was  running  at  the  rate  of  twelve  miles  per  hour ;  that  the 
appellant's  conductor,  upon  notice  from  the  appellee  that 
she  desired  to  alight,  gave  the  motorman  the  emergency  sig- 
nal which  required  the  motorman  abruptly  to  stop  the  car, 
which  he  did,  and  this  sudden  stopping  of  the  car  caused  the 
same  to  give  a  quick,  violent  lurch,  and  a  backward  motion ; 
that,  at  the  time  the  signal  was  given  by  the  appellant's  con- 
ductor to  the  motorman,  the  appellee  was  sitting  at  the  end 
of  the  seat ;  that  she  observed  and  understood  that  the  con- 
ductor was  giving  the  signal  to  stop  the  car  in  order  that  she 
might  alight  therefrom;  that  she  at  once  arose  from  her 
seat  and  stood  in  readiness  to  alight,  and  was  in  this  position 
when  the  car  was  so  stopped ;  that  by  reason  of  the  sudden 
stopping  of  the  car,  and  the  violent  lurch  and  the  backward 
motion  given  to  it  by  that  act,  appellee  was  thro^^Ti  to  the 
ground  and  suffered  the  injury  complained  of.  The  answers 
to  the  interrogatories  in  nowise  conflict  with  any  of 

9.  these  facts.     The  general  verdict  finds  them  to  be 
true,  and  in  construing  the  answers  to  the  interroga- 
tories they  must  be  taken  as  true. 

In  answer  to  interrogatory  ten  the  jury  say  that  when 
the  signal  to  stop  was  given,  and  before  the  car  stopi)ed,  ap- 
pellee arose  from  her  seat  and  stood  near  the  edge  of  the  car. 
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In  answer  to  interrogatory  fourteen  the  jury  say  tlyit  the 

position  assumed  by  appellee  when  she  arose  from  her  seat 

was  not  one  that  involved  danger  to  her.    Whether 

10.  the  position  of  the  appellee  on  the  car  at  the  time  she 
arose  from  her  seat  was  one  involving  danger  was  an 

inferential  fact  to  be  determined,  like  other  inferential  facts, 
from  all  the  circumstances  of  the  situation.  If  the  car  wa.s 
standing,  of  course  it  would  not  be  a  position  involving  dan- 
ger to  appellee,  but  if  it  was  running  at  the  rate  of  twelve 
miles  per  hour  and  stopped  suddenly,  with  a  violent  lurch 
and  a  backward  motion,  then  it  is  equally  clear  that  it  was  a 
place  of  danger,  and  it  was  not  for  the  jury  by  an  answer 
to  an  interrogatory  to  draw  the  inference.  The  jury  could, 
by  answers  to  proper  interrogatories,  exhibit  the  facts  and 
circumstances,  and  the  court  could  say  whether,  under  such 
circumstances,  her  position  was  one  involving  danger.  Here 
the  jury  say  by  the  facts  found  that  the  appellee  stood  at 
the  edge  of  an  open  car,  running  at  the  rate  of  twelve 

11.  miles  per  hour;  that  said  car  stopped  suddenly,  with 
a  quick,  violent  lurch  and  a  backward  motion,  which 

had  the  effect  to  throw  appellee  violently  to  the  ground,  caus- 
ing her  serious  injury ;  yet  they  infer  from  these  facts  that 
her  position  on  the  car  was  not  one  involving  danger  to  her. 
The  facts  found  to  exist  and  the  inference  drawn 
therefrom  are  absolutely  contradictory,  and  it  is  quite  clear 
that  by  their  answer  to  the  twenty-third  interrogatory  they 
did  not  mean  to  say  that  the  appellant's  conductor  could  not 
reasonably  anticipate  that  the  moment  he  gave  the  signal  for 
his  motorman  to  stop  the  car  his  passenger  would  not  arise 
from  her  seat  preparatory  to  alighting  from  the  car.  Their 
answer  to  the  interrogatory  is  clearly  based  upon  their  er- 
roneous assumption  that  the  position  which  their  answer  to 
interrogatory  ten  shows  the  appellee  took,  was  not  one  in- 
volving danger  to  her. 
The  answer  to  the  twenty-third  interrogatory  is  not  incon- 
VoL.  4S-8 
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sistent  with  the  fact  that  at  the  time  appellant's  conductor 
gave  the  signal  to  the  motorman  to  stop  the  ear  he  might 
reasonably  have  expected  that  his  passenger  would  at  once, 
before  the  stop  was  made,  arise  from  her  seat  and  take  a  po- 
sition at  the  edge  of  the  car  preparatory  to  alighting  there- 
from, just  as  she  did. 

With  these  facts  appearing,  the  inference  necessarily  fol- 
lows that  the  conductor's  act  in  requiring  the  motorman  to 
stop  the  car  in  such  a  way  as  to  produce  a  violent  lurch  and 
a  backward  motion  thereof  might  reasonably  have  been  ex- 
pected to  throw  the  appellee  from  the  car,  to  her  injury. 

The  judgment  of  the  court  below  is  in  all  things  affirmed. 

Roby,  C.  J.,  absent.     Comstock,  J.,  not  participating. 


On  Petition  for  Rehearing. 

Rabb,  C.  J. — Appellant,  in  its  petition  for  rehearing,  ear- 
nestly insists  that  the  court  is  in  error  in  holding  that  the 
answer  returned  by  the  jury  to  the  twenty-third  interroga- 
torj'^  submitted  is  not  in  irreconcilable  conflict  with  the  gen- 
eral verdict. 

It  is  true,  as  appellant  contends,  and  as  the  authorities 

cited  declare,  that  where  the  question  of  negligence  depends 

upon  facts  and  circumstances  from  which  reasonable 

12.  men  might  draw  different  conclusions,  then  it  is  for 
the  jury;  but  it  is  equally  true  that  if  the  facts  are 

undisputed,  and  of  such  character  as  to  admit  of  but  one 
reasonable  inference,  then  the  question  is  for  the  court. 

The  difficulty  with  this  interrogatory  is  that,  taking  all 
the  facts  alleged  in  the  complaint  and  those  found  in  an- 
swer to  the  interrogatories  to  be  true,  and  construing 

13.  them  most  favorably  to  the  appellee,  as  we  are  boiuid 
to  do,  it  leaves  the  inference  that  it  was  reasonably 

probable  that,  under  the  circumstances  of  the  case,  the  ap- 
pellee would,  after  the  signal  to  stop  was  given,  arise  from 
her  seat  and  take  a  position  near  the  outer  edge  of  the  ear. 
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But  in  the  opinion  of  the  jury  this  position  thus  taken  was 
not  one  of  i)eril,  even  though  the  car,  running  at  the  rate  of 
twelve  miles  per  hour,  should  be  brought  to  a  sudden  stop  by 
a  quiek,  violent,  backward  motion.  What  we  decide  is  that 
the  jury  may  not  infer  that  the  position  of  the  passenger, 
standing  on  the  outer  edge  of  the  open  car,  is  not  one  of 
peril,  if  the  car,  running  at  the  rate  of  twelve  miles  per 
hour,  is  brought  to  a  sudden  stop  by  a  quick,  violent,  back- 
ward motion,  and  that  such  position,  under  such  circum- 
stances, is  one  of  peril,  and  that  the  court  can  say  so  as  a 
matter  of  law,  and  that  the  jury  will  not  be  permitted  to  say 
to  the  contrary. 


Kelso  v.  Kelso. 

[No.  6,250.    Filed  January  15,  1909.] 

1.  Husband  and  Wife. — Alienation. — Malice, — Question  for  Jury. — 
In  an  action  by  a  wife  against  her  mother-in-law  for  damages  for 
the  alienation  of  her  hnsband^s  affections,  malice  is  a  question  of 
fact  for  the  Jury.    p.  110. 

2.  WoBDs  AND  Phbases. — "A/o/fce.'* — Husband  and  Wife. — Aliena- 
tion,— The  word  "malice,"  as  used  In  the  law  of  torts,  imports  a 
deliberate  intention  to  do  evil,  with  or  without  ill-will.    p.  117. 

3.  Husband  and  Wife. — AUcnatiofi. — Malice. — Inferences. — Ques- 
tions for  Jury. — Proof  tliat  an  act  was  done  purposely,  and  with- 
out Just  cause  or  legal  excuse,  to  another's  injury,  authorizes  the 
jury  to  infer  malice,  but  does  not  comi)el  such  inference,    p.  117. 

4.  Tbial. —  Instructions. —  Alienation. —  **L€gal  Excuse" — An  In- 
struction that  conduct,  to  he  actionable  as  maliciously  done,  must 
be  intentional  and  wrongful  and  "without  legal  excuse,"  does  not 
sufficiently  define  the  necessary  malice,  the  phrase  "without  legal 
excuse"  being  too  indefinite,    p.  117. 

5.  Tbial. — Instructions. — Alienation. — Malice. — Parent  and  Child. 
— An  instruction,  in  an  action  by  a  wife  against  her  mother-in-law 
for  alienation,  that  the  law  presumes  that  the  mother's  acts  were 
done  in  good  faith  and  with  sufHcient  cause,  but  if  It  be  shown 
that  such  acts  were  done  without  good  cause,  and  injury  resulted 
therefrom,  the  mother  would  be  liable,  is  erroneous,  since  the 
mother's  intention  is  eliminated,    p.  117. 

li,  Mai.k'ious  Pbosecution. — Malice. — Want  of  Probable  Cause. — 
In  actions  for  malicious  prosecution,  as  well  as  for  alienation, 
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malice  and  want  of  probable  cause  must  be  shown,  though  malice 
may  be  inferred  from  want  of  probable  cause,  p.  118. 
7.  Husband  and  Wife. — Alienation, — Parent  and  Child, — Advice. — 
Presumptions. — In  an  action  by  a  wife  against  her  mother-in-law 
for  alienation,  the  presumption  Is  that  advice  given  by  the  mother 
to  the  son  was  in  good  faith  and  for  his  best  interests,  and  the 
plaintiff  must  overcome  this  presumption  with  proof  to  the  con- 
trary,   p.  119. 

From  Fayette  Circuit  Court ;  Oeorge  L.  Oray,  Judge. 

Action  by  Grace  Eelso  against  Eliza  Eelso.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.    Reversed. 

Watson,  Titsworth  &  Oreen,  A.  J.  Ross  and  Reuben  Con- 
ner, for  appellant. 

David  W.  McKee,  Joseph  I.  Little,  Hyatt  L.  Frost,  Hugh 
Wickens,  and  John  E.  0 shorn,  for  appellee. 

Hadley,  J. — Appellee  sued  appellant  for  damages  for  the 
alienation  of  the  affections  of  appellee's  husband,  who  was 
the  son  of  appellant.  The  cause  was  tried  by  jury,  and 
judgment  rendered  in  favor  of  appellee  in  the  sum  of  $1,000. 

The  court,  on  its  own  motion,  instructed  the  jury  as  fol- 
lows :  ''When  it  is  necessary  that  an  act  be  done  maliciously 
to  be  actionable  in  law  for  the  recovery  of  damages  therefor, 
such  act  must  be  done  intentionally  and  wrongfully,  without 
just  cause  or  legal  excuse.  In  other  words,  the  doing  of  an 
act  maliciously  in  cases  of  actionable  tort  is  the  doing  of  such 
act  or  acts  purposely,  without  just  cause  or  legal  excuse,  to 
the  injury  and  damage  of  another." 

It  is  urged  that  this  instruction  seeks  to  instruct  the  jury, 

as  a  matter  of  law,  as  to  what  constitutes  malice.    That 

malice,  in  cases  of  this  character,  is  a  question  of  fact 

1,  to  be  determined  by  the  jnr}%  and  not  a  question  of 
law,  is  well  established  by  the  authorities.  Helwig 
V.  Beckner  (1897),  149  Ind.  131;  Newell  v.  Downs  (1847), 
8  Blackf.  523;  Wilkinson  v.  Arnold  (1858),  11  Ind.  45; 
Ammerman  v.  Crosby  (1866),  26  Ind.  451;  Lawrence  v. 
Leathers  (1903),  31  Ind.  App.  414.    But  whether  the  in- 
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st ruction  should  be  construed  as  appellant  contends,  or 
should  be  taken  to  be  an  attempt  by  the  court  to  define 
malice  for  the  information  of  the  jury,  is  immaterial,  as  in 
either  view  it  is  deficient. 

Malice  is  defined  as  **a  disposition  or  intent  to  injure  an- 
other or   others  for  the  gratification   of   anger,   jealousy, 
hatred,  revenge,  or  the  like;   active  malevolence.    A 

2.  deliberate  intention  to  do  evil  with  or  without  per- 
sonal ill-will ;  a  wilfully  formed  design  to  do  another 

an  injurj'."    Standard  Diet. 

The  jury  might  be  fully  warranted  in  inferring  malice 

from  proof  of  an  act  done  purposely,  and  without  just  cause 

or  legal  excuse,  to  the  injury  of  another;   but  it  is 

3.  not  necessarily  compelled  to  do  so,  since  it  is  conceiv- 
able that  an  act  done  in  such  a  manner  might  be  en- 
tirely lacking  in  the  malevolent  animus  towards  the  party 

injured.    It  might  be  true  that  by  strict  technical  con- 

4.  struction  the  term  ** legal  excuse"  could  be  said  to 
cover  every  ingredient,  necessary  to  constitute  malice 

in  the  particular  case ;  but  this  is  a  construction  entirely  too 
subtle  for  the  average  juror,  and  would  leave  the  instruction 
before  us  a  definition  sadly  in  need  of  being  defined. 

The  court  also  instructed  the  jury  that  the  law  presumes 
that  the  acts,  persuasions  and  influences  of  a  parent  relating 
to  his  child  were  made  and  exerted  in  good  faith,  and  with 
suiBcient  cause  and  legal  justification;  but  if  it  be  shown 
by  evidence  that  such  acts  and  persuasions  were  without 
good  cause  or  legal  ground,  and  injury  results  to  another,  in 
such  event  such  parent  will  be  liable  therefor  in  damage. 
This  instruction  is  clearly  erroneous.  The  mental  attitude, 
design  or  intention  is  wholly  eliminated.  In  suits  for  ma- 
licious prosecutions,  which  are  analogous  to  the  case  at 

5.  bar,  it  is  necessary  to  support  the  action  to  show 
malice  and  want  of  probable  cause,  yet  the  rule  has 

long  been  established  in  this  State  that  proof  of  want  of 
probable  cause  alone  is  not  necessarily  sufficient  to  establish 
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malice  and  to  sustain  the  action.  Ilclwig  v.  Beckncr,  supra; 
Newell  V.  Downs,  supra;  Wilkinson  v.  Arnold,  supra;  Am- 
merman  v.  Crosby,  supra;   Lawrence  v.  Leathers,  supra. 

In  the  case  of  Xeirell  v.  Downs,  supra,  the  court  say :  **0n 
the  trial,  the  court,  as  to  the  prosecution  alleged  to  have 
been  malicious,  instructed  the  jury  that,  *  though  the  plaintiff 
to  sustain  his  case,  must  prove  both  malice  and  want  of  prob- 
able cause,  yet  if  the  jury  believed  from  the  evidence,  under 
the  charge  of  the  court,  that  Newell  had  no  probable  cause 
for  commencing  said  prosecution,  such  want  of  probable 
cause  was  sufficient  evidence  of  malice.'  This  instruction 
should  not  have  been  given  in  the  unqualified  terms  in  which 
it  is  stated,  as  it  tended  to  mislead  the  jury.  They  might 
well  iave  understood  from  it,  that  from  simple  want  of  prob- 
able cause,  they  were  bound  to  infer  malice,  and  hence  find 
some  damages  in  favour  of  the  plaintiff.  Such  seems  not  to 
be  the  law. ' ' 

In  the  case  of  Wilkinson  v.  Arnold,  supra,  Arnold  sued 
Wilkinson  for  malicious  prosecution.  Wilkinson's  defense 
was  that  he  caught  Arnold  pulling  ears  of  com  from  growing 
stalks  in  his  field.  He  went  to  a  justice  of  the  peace  and  re- 
lated the  case.  The  justice  made  out  an  affidavit  charging 
Arnold  with  a  felony.  He  was  tried  and  acquitted  of  the 
charge  on  the  ground  that  the  act  of  which  he  was  accused 
was  only  a  misdemeanor.  Here  was  an  entire  lack  of  prob- 
able cause  for  the  felony  charge.  The  court,  in  passing  upon 
the  case,  say :  *  *  In  order  to  sustain  the  action,  it  is  necessary 
that  the  prosecution  should  have  been  instituted  without 
probable  cause,  and  also,  that  it  should  have  been  done  ma- 
liciously. The  want  of  probable  cause  is  not  sufficient  with- 
out malice,  nor  will  malice  suffice  where  there  was  probable 
cause.    Both  malice  and  the  want  of  probable  cause 

6.    must  concur  in  order  to  lay  the  foundation  for  an 

action.     2    Greenleaf,    Evidence    (16th   ed.),    §453. 

^Vfalice  may  be  inferred  from  the  want  of  probable  cause,  as 

a  matter  of  fact,  but  no  such  inference  arises  in  a  matter  of 
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law.  The  jur>'  may  draw  such  inference,  if  they  see  proper, 
and  probablj',  in  most  cases,  would,  but  they  are  not  in  law 
bound  to  do  so.  Neirell  v.  Downs  [1847],  8  Blackf.  523. 
Any  evidence  havinj^  a  tendency  to  show  probable  cause,  or 
rebut  any  inference  or  proof  of  malice,  is  legitimate.  ♦  ♦  ♦ 
If  the  prosecution  was  instituted  for  a  felony  instead  of  a 
misdemeanor,  entirely  through  the  mistake  of  the  justice  as 
to  the  legal  character  of  the  supposed  offense,  this  might  well 
be  considered  by  the  jury  in  determining  the  (luestion  of 
malice."  So  in  this  case  absence  of  good  cause  or  legal 
ground  might  warrant  the  jury  in  finding  the  existence  of 
malice,  but  it  would  not  necessarily  compel  them  so  to  find. 

The  instruction  also  falls  short  of  recognizing  the  distinc- 
tion between  the  case  at  bar  and  ordinary  actionable  torts. 
The  rules  governing  actions  against  the  parent  for  alienating 
the  affections  of  his  child  from  the  husband  or  wife  give  due 
recognition  to  the  parental  relation,  and  malice  is  a  necessary 
element  of  liability.  As  is  quite  pertinently  expressed  in  the 
ease  of  Workman  v.  Workman  (1909),  post,  382:  **When  a 
father  or  mother  is  charged  with  the  alienation  of  a 

7.  husband's  or  wife's  affection,  the  ''quo  animo'^  is  the 
important  consideration.  Prom  what  motive  did  the 
parent  act  1  Was  it  malicious,  or  was  it  inspired  by  a  proper 
regard  for  the  welfare  and  happiness  of  the  child?  The 
reciprocal  obligations  of  parent  and  child  last  through  life, 
and  the  duty  of  discharging  them  does  not  cease  by  the  mar- 
riage of  the  child.  Tucker  v.  Tticker  [18961 .  74  Miss.  93,  19 
South.  955,  32  L.  R.  A.  623;  Rice  v.  Rice  [1895],  104  Mich. 
371.  62  N.  W.  833." 

And  in  the  case  of  Reed  v.  Reed  (1893),  6  Ind.  App.  317, 
51  Am.  St.  310,  the  court,  speaking  of  such  cases,  say: 
*  *  When  trouble  and  disagreements  arise  between  the  married 
pair,  the  most  natural  promptings  of  the  child  direct  it  to 
find  solace  and  advice  under  the  parental  roof.  All  legiti- 
mate presumptions  in  such  cases  must  be  that  the  parent  will 
act  onlv  for  the  best  interests  of  the  child.    The  law  recoir- 
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nizes  the  right  of  the  parent  in  such  eases  to  advise  the  son  or 
(laughter,  and  when  such  advice  is  given  in  good  faith,  and 
results  in  a  separation,  the  act  does  not  give  the  injured 
party  a  right  of  action.  In  such  a  case  the  motives  of  the 
parent  are  presumed  good  until  the  contrary  is  made  to  ap- 
pear." 

The  rules  herein  laid  down  are  restricted  to  suits  like  the 
present,  where  it  is  sought  to  recover  damages  from  a  parent 
for  the  alienation  of  the  affections  of  a  child  from  a  wife  or 
husband,  and  are  not  applicable  to  other  classes  of  torts 
where  other  rules  prevail. 

The  force  and  effect  of  all  the  instnictions  bearing  upon 
this  element  of  the  case  were  the  same,  and  in  view  of  the 
relations  of  the  parties  and  the  contradictory  character  of  the 
evidence,  we  cannot  say  such  action  was  not  prejudicial. 
Many  other  questions  are  presented,  but,  as  they  may  not 
arise  on  a  retrial,  they  are  not  here  considered. 

Judgment  reversed,  with  instructions  to  grant  a  new  trial. 

Myers,  J.,  not  participating. 


The  State  of  Indiana,  ex  rel.  Dark,  v.  Mann 

ET  AL. 

[No.  0,482.    Filed  January  15,  1909.] 

Pleading. — Complaint. — Intoxicatmg  Liquors, — Unlawful  Sales, — 
Written  Xoticc. — Waiver. — A  complaint  alleging  that  the  plaintiff 
wife  orally  notified  the  defendant  saloon-keeper  not  to  sell  liquor 
to  her  busbnnd.  who  wns  in  the  habit  of  becoming  Intoxicated, 
that  the  saloon-keeper  agreed  not  to  do  so  and  said  that  plaintiff 
need  not  put  the  notice  in  writing,  that  he  sold  liquor  to  such 
husband  on  Sundays,  and  that  by  reason  of  the  violation  of  said 
notice,  she  had  lost  her  means  of  supiwrt,  states  a  caiise  of  action. 
Comstock,  J.,  dissenting. 

From  Superior  Court  of  Marion  County  (68,379) ;  John 
L.  McMasfcr,  Judge. 

Action  by  The  State  of  Indiana,  on  the  relation  of  Eliza- 
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beth  Dark,  against  James  M.  Mann  and  others.     Prom  a 
judgment  for  defendants,  plaintiff  appeals.     Reversed. 

William  P.  Herod,  for  appellant. 
J.  E.  Bell,  for  appellees. 

RoBT,  J. — ^Action  by  appellant  against  appellees  on  a  bond 
executed  by  James  M.  Mann,  as  principal,  and  by  the  Terre 
ITaute  Brewing  Company  and  Maurice  Donnelly,  under  the 
statute  authorizing  the  sale  of  intoxicating  liquors.  De- 
murrers were  sustained  to  the  complaint,  and  the  sufficiency 
of  that  pleading  is  the  sole  question  for  consideration.  It 
is  averred  therein,  in  substance,  that  plaintiff's  husband, 
Stephen  C.  Dark,  an  architect  who  had  built  up  an  ex- 
tensive and  profitable  business,  and  who  for  several  years 
had  been  addicted  to  the  excessive  use  of  intoxicating  liquors, 
had,  within  the  last  eight  or  ten  months,  become  an  habitual 
drunkard ;  that  he  was  a  constant  visitor  at  the  saloon  of  de- 
fendant Mann;  that  plaintiff  called  upon  said  Mann,  in- 
formed him  that  she  was  the  wnfc  of  Dark,  whom  ]Mann  and 
his  bartenders  well  knew,  and  notified  him  not  to  sell  or  give 
any  more  whisky  or  other  intoxicating  liquors  to  her  hus- 
band; that  she  requested  Mann  to  say  whether  she  should 
put  in  writing  her  notice  not  to  sell  her  husband  any  more 
liquor,  and  that  he  informed  her  that  she  need  not  go  to 
that  trouble — that  the  parol  noti(»e  would  be  all  that  he 
would  require — and  that  her  husband.  Stephen  C.  Dark, 
should  not  have  another  drink  of  intoxicating  liquor  in  his 
saloon,  whereupon  plaintiff  again,  by  parol,  notified  said 
Mann  and  his  bartenders  never  again  to  sell  or  give  her  hus- 
band intoxicating  liquor;  that  Mann  and  his  bartenders 
have  continued,  from  the  time  of  smid  notice  to  the  bringing 
of  the  action,  deliberately  to  sell  and  to  give  to  said  Dark, 
husband  as  aforesaid,  on  Sundays  as  well  as  week  days,  all 
the  intoxicating  liquors  that  he  desired,  and  as  a  result  said 
Dark  has  been  continuously  beastly  drunk,  and  that  while  in 
that  conditirn  he  commits  disgusting  acts,  etc. 


122  APPELLATE  COURT  OP  INDIANA, 

State,  ex  rel.,  r.  Mann — 43  Ind.  App.  120. 

-  *-  I       I  — r     -■ WW  — 

The  condition  of  appellee  Mann's  bond  (following  the 
form  of  §8319  Burns  1908,  §5315  R.  S.  1881),  is  as  follows: 
"If  said  James  ^I.  ^lann  shall  keep  an  orderly  and  peaceable 
house  and  shall  pay  all  judgments  for  civil  damages  grow- 
ing out  of  unlawful  sales  that  may  be  assessed  against  [him] 
as  provided  for  in  such  acts,  then  this  obligation  is  null  and 
void,  else  to  remain  in  full  force  and  virtue  in  law." 

Section  2485  Burns  1908,  Acts  1905,  pp.  584,  720,  §574,  is 
as  follows:  ** Whoever,  directly  or  indirectly,  sells,  barters 
or  gives  away  any  spirituous,  vinous,  malt  or  other  intoxi- 
cating liquor  to  any  person  who  is  in  the  habit  of  becoming 
intoxicated,  after  notice  shall  have  been  given  to  him,  in 
writing,  by  any  citizen  of  the  township  or  ward  wherein  such 
person  resides,  that  such  person  is  in  the  habit  of  becoming 
intoxicated,  shall,  on  conviction,  be  fined  not  less  than  $50 
nor  more  than  $100,  to  which  may  be  added  imprisonment  in 
the  county  jail  or  workhouse  not  less  than  thirty  days  nor 
more  than  one  year,  and  such  person  may  be  disfranchised" 
and  rendered  incapable  of  holding  any  office  of  trust  or 
profit  for  any  determinate  period." 

Section  8355  Bums  1908,  §5323  R.  S.  1881,  is  as  follows : 
'*  Every  person  who  shall  sell,  barter,  or  give  away  any  in- 
toxicating liquors,  in  violation  of  any  of  the  pro\'isions  of 
this  act,  shall  be  personally  liable,  and  also  liable  on  his  bond 
filed  in  the  auditor's  office,  as  required  by  section  four  of 
this  act  [§5315  R.  S.  1881],  to  any  person  who  shall  sustain 
any  injury  or  damage  to  his  person  or  property  or  means  of 
support  on  account  of  the  use  of  such  intoxicating  liquors, 
so  sold  as  aforesaid,  to  be  enforced  by  appropriate  action  in 
any  court  of  competent  jurisdiction." 

Appellees  urge  that  the  complainant  cannot  avoid  giving 
wTitten  notice  by  attempting  to  show  it  was  waived,  because 
the  parts  of  a  criminal  statute  necessary  to  constitute  the  of- 
fense cannot  be  waived,  and  that  the  attempt  of  Mann  to 
waive  the  giving  of  written  notice  would  not  bind  him  or  his 
sureties. 
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This  is  an  action  to  enforce  a  civil,  not  a  criminal  lia- 
bility. **A  party  may  waive  a  right  in  his  favor  created 
by  statute,  the  same  as  any  other."  Tombs  v.  Rochester, 
etc.,  B.  Co,  (1854),  18  Barb.  583,  and  see  Beecher  v.  Dacey 
(1881),  45  Mich.  92,  7  N.  W.  689;  Phyfe  v.  Eimer  (1871), 
45  N.  Y.  102.  Appellee  Mann  expressly  waived  the  rights 
given  by  the  statute  for  his  benefit  and  protection — to  have 
the  notice  given  in  writing — and  he  cannot  be  permitted  to 
raise  the  objection  that  it  was  not  in  writing.  **If  he  may, 
he  is  allowed  to  avail  himself  of  what  is  substantially  a 
fraud.  Parties  to  suits  at  law  may  assert  their  rights  to  the 
fullest  extent ;  but  neither  a  plaintiff  nor  a  defendant  is  at 
liberty  to  deceive,  either  actively  or  passively,  his  adversary, 
and  a  court  whose  province  it  is  to  administer  justice,  will 
take  care  that  on  the  trial  of  every  cause  neither  party  shall 
reap  any  advantage  from  his  own  fraud."  Shiitte  v.  Thomp- 
son (1872),  15  Wall.  151,  21  L.  Ed.  123.  If  the  judgment 
were  recovered  against  Mann  alone,  and  an  action  were 
aften^i^ard  brought  on  the  bond,  the  engagement  of  the  sure- 
ties being  **to  pay  all  judgments  for  civil  damages  growing 
out  of  unlawful  sales,"  etc.,  the  sureties  would  of  course  be 
liable.  The  fact  that  the  action  is  brought  against  both  in 
the  first  instance  does  not  change  the  legal  liability  of  either. 

Appellant  Dark  alleged  the  continued  drunkenness  of  the 
husband,  the  sale  or  gift  to  him  of  intoxicating  liquors  while 
drunk,  and  the  sale  or  gift  on  Sunday,  and  permitting  him  to 
be  in  the  saloon  on  Sunday.  These  sales  or  gifts  were  un- 
lawful (§§2484,  2492,  8326  Burns  1908,  Acts  1905,  pp. 
584,  720,  §§574,  579,  Acts  1895,  p.  248,  §3),  and  are  admitted 
by  the  demurrers.  The  claim  that  appellant  has,  by  the 
theorv  of  her  case,  excluded  considerations  of  unlawful  sales 
made  to  appellant's  husband  while  intoxicated  and  on  Sun- 
day is  groundless.  The  facts  pleaded  show  the  recovery  to 
be  sought  for  damages  caused  by  the  unlawful  sales  specified. 
The  prohibition  of  sales  to  an  intoxicated  person  is  made  by 
§2484,  supra,  and  that  a  violation  thereof  gives  a  right  of 
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action  to  the  aggrieved  party  is  unquestioned.  State,  ex 
rel,  V.  Terkeide  (1906),  166  Ind.  689;  State,  ex  rel,  v.  Scale 
(1905),36Ind.  App.  73. 

The  judgment  is  reversed,  with  instructions  to  overrule  the 
demurrers. 

Watson,  C.  J.,  and  Hadley,  J.,  concur. 


Concurring  Opinion. 

Rabb,  J. — This  action  is  based  upon  that  provision  of  the 
temperance  law  providing  that  any  person  who  shall  sell  in- 
toxicating liquor,  in  violation  of  any  of  the  provisions  of  this 
act,  shall  be  personally  liable,  and  also  liable  on  his  bond  to 
any  person  who  shall  sustain  injury  or  damage  to  his  person, 
property  or  means  of  support. 

Together  with  much  redundant  matter,  it  is  averred 
that  the  relatrix's  husband  was  a  person  in  the  habit  of  be- 
coming intoxicated;  that  appellee  Mann  was  a  licensed 
saloon-keeper,  engaged  in  retailing  intoxicating  liquors  at  a 
eeptain  designated  place,  and  the  other  appellees  were  the 
sureties  on  his  bond  as  such  saloon-keeper ;  that  relatrix  no- 
tified appellee  Mann  that  her  husband  was  in  the  habit  of  be- 
coming intoxicated,  and  requested  him  not  to  sell  her  said 
husband  intoxicating  liquors;  that  said  appellee  thereupon 
told  relatrix  that  she  need  not  go  to  the  trouble  of  giving 
him  notice  in  writing,  and  assured  her  that  he  would  sell  her 
husband  no  more  liquor ;  that  since  September  18,  1904,  her 
said  husband  has  been  continuously  drunk,  on  liquor  pro- 
cured at  Mann's  saloon,  and  that  after  said  notice  was  given, 
up  to  the  time  the  suit  was  brought,  appellee  Mann  had  con- 
tinued to  sell  and  give  to  her  said  husband  intoxicating 
liquor ;  that,  in  consequence  of  such  sales  and  gifts  of  liquor, 
her  husband  had  become  so  affected  by  the  drink  that  he  neg- 
lected his  business,  and  neglected  to  supply  relatrix  with 
the  necessaries  and  comforts  of  life. 

I  cannot  concur  in  the  view  that  the  complaint  in  this 
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case  is  sufficient  as  charging  a  sale  of  liquor  in  violation  of 
that  provision  of  the  statute  making  it  unlawful  to  sell  or 
give  liquor  to  a  person  in  the  habit  of  becoming  intoxicated, 
after  notice  in  writing  has  been  given  the  saloon-keeper,  as 
provided  in  the  statute.  The  statute  giving  this  right  of  ac- 
tion is  in  derogation  of  the  common  la^.  It  imposes  upon 
defendant  an  obligation  not  existing  at  common  law,  and 
must  be  strictly  construed.  Burm  v.  Grand  Rapids,  etc.,  R. 
Co.  (1888),  113  Ind.  169;  Hamilton  v.  Jones  (1890),  125 
Ind.  176;  Board,  etc.,  v.  Jarnecke  (1905),  164  Ind.  658; 
Chicago,  etc.,  R.  Co.  v.  Sturgis  (1880),  44  Mich.  538,  7  N.  W. 
213;  City  of  Detroit  v.  Put7vam  (1881),  45  Mich.  263,  7  N. 
W.  815;  City  of  Detroit  v.  Chaffee  (1888),  70  Mich.  80,  37 
N.  W.  882;  In  re  Hollister  Bank  (1863),  27  N.  Y.  393,  84 
Am.  Dec.  292;  Lane's  Appeal  (1884),  105  Pa.  St.  49,  51 
Am.  Rep.  166;  O'ReiUy  v.  Bard  (1884),  105  Pa,  St.  569; 
Cohn  V.  Neeves '(1876) ,  40  Wis.  393. 

A  liability  might  have  been  imposed  by  the  lawmaking 
"power  for  selling  or  giving  intoxicating  liquor  to  a  person  in 
the  habit  of  becoming  intoxicated,  without  reference  to 
whether  such  sale  was  unlawful  or  not,  but  it  has  not  chosen 
to  do  so.  It  is  only  for  violations  of  the  provisions  of  this 
act  that  liability  follows.  This  court  cannot  write  into  the 
statute  words  that  are  not  there,  and  therefore  there  can  be 
no  liability  unless  the  sale  is  iUegal.  6  Am.  and  Eng.  Ency. 
Law  (2d  ed.),  42;  Myers  v.  Conway  (1880),  55  Iowa  166, 
7  N.  W.  481;  Peacock  v.  Oaks  (1891),  85  Mich.  578,  48  N. 
W.  1082;  Baker  v.  Beckwith  (1876),  29  Ohio  St.  314;  Si- 
hila  V.  Bahney  (1878),  34  Ohio  St.  399;  Granger  v.  Knip- 
per  (1873),  2  Gin.  Super.  Ct.  Rep.  480;  Russell  v.  Tippin 
(1896),  12  Ohio  C.  C.  52;  Stanton  v.  Simpson  (1876),  48 
Vt  628. 

It  cannot  successf  ulh'  be  contended  that  a  criminal  prose- 
cution for  a  violation  of  this  provision  of  the  law  will  lie 
against  the  principal  defendant,  upon  the  facts  stated  in  the 
complaint.     It  is  essential  that  an  indictment,  predicated 
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upon  the  sale  of  intoxicating  liquor  to  a  person  in  the  habit 
of  becoming  intoxicated,  shall  include  the  averment  that  the 
sale  was  made  after  notice  in  writing,  given  by  some  in- 
habitant of  the  township.  Geraghty  v.  State  (1887),  110 
Ind.  103;  State  v.  Smith  (1890),  122  Ind.  178. 

The  notice  in  writing  is  not  only  a  necessary  ingredient  in 
a  criminal  charge,  but  it  is  an  essential  element  in  a  civil 
action  predicated  upon  a  violation  of  this  provision  of  the 
law.  It  is  not  a  question  of  the  waiver  of  benefits,  but  a 
question  as  to  whether  all  of  the  elemental  facts  authorizing 
a  statutory  right  of  recovery  are  shown  in  the  complaint. 

But  it  does  not  follow  that  the  complaint  is  insufficient 
because  no  violation  of  this  particular  provision  of  the  law 
is  shown;  nor  is  the  averment  of  the  complaint,  ''that  by 
reason  of  the  violation  of  said  notice  relatrix  has  suffered 
great  loss,**  of  controlling  influence  in  determining  the  char- 
acter of  the  pleading.  The  action  is  predicated  upon  in- 
juries alleged  to  have  resulted  to  relatrix  from  the  continued 
sale  of  intoxicating  liquor  to  her  husband,  whereby  he  be- 
came incapable  of  following  his  business  and  to  provide  for 
the  support  of  the  relatrix ;  and,  if  the  facts  averred  in  the 
complaint  show  that  the  sales  alleged  to  have  produced 
this  effect  were  in  violation  of  any  of  the  provisions  of  the 
law,  the  complaint  is  sufficient  to  withstand  a  demurrer,  even 
though  relatrix  may  have  been  mistaken  as  to  what  particu- 
lar provisions  of  the  law  were  violated  by  these  sales. 

It  is  directly  averred  that  the  husband  was  drunk  continu- 
ously from  the  time  he  began  to  patronize  appellee  Mann's 
saloon  up  to  the  time  the  suit  was  brought.  The  word 
** drunk"  and  the  phrase  **in  a  state  of  intoxication"  are 
sjTionymous,  and  the  appellees  were  bound  to  know,  from 
the  allegations  of  the  complaint,  that  the  relatrix  was  chain- 
ing that  appellee  Mann  had  sold  to  her  husband,  continu- 
ously for  the  period  of  time  named,  intoxicating  liquor  when 
he,  the  husband,  was  in  a  state  of  intoxication,  and  that  he 
was  thereby  kept  continuously  in  a  state  of  intoxication. 
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destroying  his  power  and  ability  to  earry  on  his  business  and 
provide  for  his  family.  To  sell,  barter,  or  give  away  intoxi- 
cating liquors  to  a  person  in  a  state  of  intoxication,  knowing 
him  to  be  in  such  state,  is  a  violation  of  one  of  the  provisions 
of  the  law  giving  relatrix  her  right  of  action,  and  we  think 
that  the  violation  of  this  provision  of  the  law  is  suflSciently 
shown  by  the  averments  of  the  complaint. 

It  has  been  held  that  under  the  statute  (§8355  Bums  1908, 
§5323  R.  S.  1881,  Acts  1875  [s.  s.],  p.  55,  §20)  giving  a  right 
of  action  to  a  person  damaged  by  the  unlawful  sale  or  gift  of 
intoxicating  liquors  to  a  person  who  is  intoxicated,  it  is  not 
necessary  to  allege  that  the  sale  or  gift  of  the  liquor  was 
made  by  the  defendant  with  a  knowledge  that  such  person 
was  intoxicated.  Werneke  v.  State  (1875),  50  Ind.  23; 
Broiv  V.  State  (1885),  103  Ind.  133;  Mulcahey  v.  Givens 
(1888),  115  Ind.  286;  Homire  v.  Half  man  (1901),  156  Ind. 
470;  State,  ex  rel  v.  Terheide  (1906),  166  Ind.  689 ;  Baechcr 
V.  State,  ex  rel  (1898),  19  Ind.  App.  100;  State,  ex  rel.  v. 
Soale  (1905),  36  Ind.  App.  73. 

For  this  reason  I  concur  in  the  reversal  of  the  judgment 
of  the  court  below. 

Myers,  J.,  concurs. 

Dissenting  Opinion. 

CoMSTocK,  P.  J. — Action  brought  by  appellant  against  ap- 
pellees on  a  bond  given  by  appellees  Mann,  as  principal,  and 
the  Terre  Haute  Brewing  Company  and  Maurice  Donnelly, 
as  sureties,  under  the  statutes  authorizing  the  sale  of  intoxi- 
cating liquors. 

Separate  and  joint  demurrers  for  want  of  facts  were  sus- 
tained to  the  complaint,  and  judgment  was  rendered  thereon 
against  appellant  for  costs.  The  action  of  the  court  is  as- 
signed as  error. 

The  complaint  alleges  that  the  relatrix  is  the  wife  of 
Stephen  C.  Dark ;  that  for  the  past  eight  or  ten  months  he 
has  been  and  is  now  an  habitual  drunkard ;   that  said  Mann 


128  APPELLATE  COURT  OF  INDL/^A, 

state,  ex  rel.,  r.  Mann — 13  Ind.  App.  120. 

has  been  siiK^e  April  29,  1904,  the  proprietor  of  a  saloon  at 
which  her  husband  lias  l)ei*n  a  constant  visitor  and  patron ; 
that  said  relatrix  informed  said  Mann  that  she  was  the  wife 
of  said  Dark,  who  said  Mann  well  knew,  and  notified  saitl 
^lann,  as  well  as  his  barkeepers  and  other  x>ersons  in  charge 
of  his  said  bar,  not  to  sell  or  give,  directly  or  indirectly,  to 
her  said  husband  any  more  whisky  or  other  intoxicating 
liquors;  that  she  requested  said  defendant  Mann  to  say 
whether  relatrix  should  put  in  writing  her  notice  not  to  sell 
her  husband  any  more  liquor;  that  then  and  there  defend- 
ant Mann  informed  said  relatrix  that  she  need  not  go  to  the 
trouble  of  putting  in  writing  her  notice  not  to  sell  her  hus- 
band any  more  intoxicating  liquor  of  any  kind;  that  the 
parol  notice  would  be  all  that  he  would  require,  and  said  re- 
latrix thereupon,  again  by  parol,  notified  said  Mann  never 
again  to  sell  or  give,  directly  or  indirectly,  to  relatrix 's  hus- 
band any  more  intoxicating  liquor  of  any  kind;  that  said 
Mann  then  and  there  informed  said  relatrix  that  said 
Stephen  C.  Dark,  the  relatrix 's  said  husband,  should  not 
have  another  drink  or  drop  of  any  intoxicating  liquor  in  his 
place ;  that  said  defendant  Mann  at  all  times  since  said  re- 
latrix and  her  husband  lived  in  said  neighborhood  knew 
that  said  Stephen  C.  Dark  was  an  habitual  drunkard ;  that, 
notwithstanding  said  notice,  and  said  defendant  Mann's 
promise  that  Dark  should  not  have  any  more  liquor  of  any 
kind  at  said  Mann's  place,  said  defendant  Mann  has  con- 
tinued, from  the  time  of  said  notice  do\vn  to  the  bringing  of 
this  suit,  deliberately  to  sell  and  give,  by  himself,  his  bar- 
keepers and  another  person  by  the  name  of  Escott,  who  is  in- 
terested in  some  way  in  said  saloon,  to  said  Dark  all  the  in- 
toxicating liquor  he  desired,  and  as  a  result  said  Dark  had 
been  continuously  beastly  drunk,  and  by  reason  of  the  viola- 
tion of  said  notice,  as  aforesaid,  said  relatrix  has  suffered 
great  loss  in  money,  etc. 

The  complaint  seeks  to  recover  upon  the  bond  of  appellee 
Mann  for  the  sale  of  liquor  to  relatrix 's  husband,  who  was  a 


NOVEMBER  TEEil,  1908.  129 

state,  ex  rel.,  v.  Maun — iS  Iiid.  App.  12U. 


person  in  the  habit  of  becoming  intoxicated.  Two  sections 
of  the  statute  upon  which  the  action  is  based  are  as  follows : 
"Whoever,  directly  or  indirectly,  sells,  barters  or  gives  away 
any  spirituous,  vinous,  malt  or  other  intoxicating  liquor  to 
any  person  who  is  in  the  habit  of  becoming  intoxicated,  after 
notice  shall  have  been  given  to  him,  in  writing,  by  any  citi- 
zen of  the  township  or  ward  wherein  such  person  resides, 
that  such  person  is  in  the  habit  of  becoming  intoxicated,'' 
etc.  §2485  Burns  1908,  Acts  1905,  pp.  584,  720,  §574. 
**  Every  person  who  shall  sell,  barter,  or  give  away  any  in- 
toxicating liquors,  in  violation  of  any  of  the  provisions  of 
this  act,  shall  be  personally  liable,  and  also  liable  on  his  bond 
filed  in  the  auditor's  oflSce."  §8355  Burns  1908,  §5323  R.  S. 
1881. 

The  offense,  under  this  section  of  the  statute,  is  the  sale, 
after  notice  in  writing,  to  a  person  in  the  habit  of  becoming 
intoxicated.  The  complaint  affirmatively  states  that  the 
written  notice  was  not  given.  The  offense  defined  is  not  the 
selling  to  a  person  in  the  habit  of  becoming  intoxicated,  but 
in  selling  to  such  person  after  notice  has  been  given  in  writ- 
ing of  such  habit.  Geraghty  v.  State  (1887),  110  Ind.  103; 
State  V.  Smith  (1890),  122  Ind.  178.  The  theory  upon 
which  the  complaint  is  based  is  clear  beyond  question.  It 
expressly  avers  that  **by  reason  of  the  violation  of  said  no- 
tice as  aforesaid  relatrix  has  suffered  great  loss  in  money," 
etc. 

A  party  cannot  seek  relief  on  one  theory  by  the  pleadings, 
and  then  ask  to  have  relief  given  on  another.  It  is  the 
settled  rule  of  pleading  and  practice  in  this  State  that  a  com- 
plaint must  proceed  upon  some  definite  theory,  and  that  it 
must  be  good  on  the  theory  adopted.  This  rule  has  recently 
been  emphasized  in  Oolitic  Stone  Co.  v.  Ridge  (1908),  169 
Ind.  639,  in  which  case  appellee  insisted  that  the  amended 
complaint,  which  was  in  one  paragraph,  stated  a  good  cause 
of  action  at  common  law,  as  well  as  under  the  employers' 
liability  act,  in  favor  of  appellee  against  appellant,  and  that 
Vol.  43—9 
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therefore  the  cause  should  not  be  reversed  even  if  said  act 
was  unconstitutional  as  applied  to  appellant.  But  the  Su- 
preme Court  reversed  the  judgment,  for  the  reason  that  the 
complaint  was  not  sufficient  upon  the  theory  upon  which  it 
was  framed,  and  in  support  of  the  ruling  made  the  following, 
among  other,  citations :  Elliott,  App.  Proc,  §655,  and  cases 
cited;  Ewbank's  Manual,  §288;  Dyer  v.  Woods  (1906), 
166  Ind.  44,  51,  52;  Carmel  Nat.  Gas,  etc.,  Co.  v.  Small 
(1898),  150  Ind.  427,  431;  Terre  Haute,  etc.,  R.  Co.  v.  Mc- 
Corkle  (1895),  140  Ind.  613,  622,  623,  and  cases  cited; 
Copeland  v.  Summers  (1894),  138  Ind.  219,  226;  Aetna 
Powder  Co.  v.  Hildebrand  (1894),  137  Ind.  462,  473,  45  Am. 
St.  194;  Bahie  v.  Taylor  (1894),  136  Ind.  368,  373; 
Comegys  v.  Emerick  (1893),  134  Ind.  148,  152,  153,  39  Am. 
St  245;  Pearson  v.  Pearson  (1890),  125  Ind.  341,  344; 
Feder  v.  Field  (1889),  117  Ind.  386,  391 ;  Manifold  v.  Jones 
(1889),  117  Ind.  212,  217;  Gregory  v.  Cleveland,  etc.,  R. 
Co.  (1887),  112  Ind.  385;  Louisville,  etc.,  R.  Co.  v.  Godnian 
(1885),  104  Ind.  490,  494;  Chicago,  etc.,  R.  Co,  v.  Bills 
(1885),  104  Ind.  13,  16;  Leeds  v.  City  of  Richmond  (1885), 
102  Ind.  372,  384;  Bremmerman  v.  Jennings  (1885),  101 
Ind.  253,  256,  257;  Sims  v.  Smith  (1885),  99  Ind.  469,  477, 
50  Am.  Rep.  99;  Cottrell  v.  Aetna  Life  his.  Co.  (1884),  97 
Ind.  311,  313;  Western  Union  Tel.  Co.  v.  Reed  (1884),  96 
Ind.  195,  198,  and  cases  cited;  Western  Union  Tel.  Co.  v. 
Young  (1884),  93  Ind.  118, 119,  and  cases  cited;  Union  Mut. 
Life  Ins.  Co.  v.  Adler  (1906),  38  Ind.  App.  530,  536;  Riet- 
man  v.  Bangert  (1901),  26  Ind.  App.  468,  471;  Tibbet  v. 
Zurbuch  (1899),  22  Ind.  App.  354,  361,  362;  Cleveland,  etc., 
R.  Co.  V.  Dugan  (1898),  18  Ind.  App.  435,  438,  and  cases 
cited;  Sanders  v.  Hartge  (1897),  17  Ind.  App.  243,  250-252; 
Miller  v.  Miller  (1897),  17  Ind.  App.  605-608;  Callaway  v. 
Mellett  (1896),  15  Ind.  App.  366,  367-369,  57  Am.  St.  238; 
Cleveland,  etc.,  R.  Co,  v.  DeBolt  (1894),  10  Ind.  App.  174, 
176. 

It  is  possible  that  the  ** theory"  rule  has,  in  some  cases. 
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been  refined  beyond  accuracy  and  that  it  should  be  modified, 
but  this  court  is  without  authority  in  that  behalf.  If  it  is  to 
be  relaxed,  it  would  seem,  inasmuch  as  sureties  are  favorites 
of  the  law,  that  they  should  not  be  made  the  first  victims  of 
the  change. 

The  complaint  does  not  show  a  violation  of  the  section  in 
question  which  could  affect  appellee  Mann's  bondsmen.  The 
notice  in  writing  specified  is,  in  a  large  measure,  intended 
for  the  benefit  of  the  party  charged  with  the  sale  of  intoxi- 
cating liquor.  This  requirement  may  be  waived  by  the  prin- 
cipal for  himself,  but  not  for  his  bondsmen. 

It  is  the  opinion  of  the  writer  that  the  judgment  should 
be  aflSrmed  as  to  appellees  the  Terre  Haute  Brewing  Com- 
pany and  Maurice  Donnelly,  and  reversed  as  to  appellee 
Mann. 


AxTELL  V.  The  State  of  Indiana. 

[No.  6,561.    Filed  January  15.  1909.] 

1.  Criminal  Law. — Bail, — Fixing  of,  hy  General  Order. — Estop- 
pel to  Question,  hy  Surety, — A  surety  on  a  bond.  In  a  criminal 
case,  is  estopped  from  questioning  the  validity  of  the  bond  on  the 
ground  that  the  order  fixing  the  penalty  thereof  was  a  general 
court  order  made  at  a  prior  term  of  the  court,  where  the  bond  was 
voluntarily  executed  and  the  penalty  reasonable,    p.  133. 

2.  Tbial. — Special  Findings. — Evidentiary  Facts. — Judgment. — En- 
tries,— ^A  special  finding  showing  a  nunc  pro  tunc  entry  of  a  judg- 
ment of  forfeiture  is  not  a  finding  merely  of  an  evidentiary  fact. 
p.  133. 

3.  PuBADmo. —  Complaint, —  A mendments. —  Appeal. —  A  complaint 
will  be  deemed  amended  on  appeal,  where  it  might  have  been 
amended  below,    p.  133. 

4.  Pleading. — Complaint. — Forfeiture  of  Bond, — Criminal  Lair. — 
A  complaint  setting  out  defendant  surety'^  bond,  and  alleging 
that  it  was  executed  to  8€H?ure  the  release  of  a  prisoner  held  on  a 
felony  charge,  that  the  amount  of  the  penalty  thereof  was  fixed 
by  the  court,  that  the  prisoner  failed  to  api)ear  for  trial,  and  that 
a  judgment  of  forfeiture  was  entered  before  the  conmiencement 
of  the  action  on  the  bond,  is  sufficient,    p.  133. 

5.  Cbiminal  Law. — Bail. — Bonds, — A  judgment  for  the  full  penalty 
of  a  bond  in  a  criminal  case  is  justifiable,  where  the  prisoner 
failed  to  appear  for  trial,    p.  134, 
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From  Lawrence  Circuit  Court ;  James  B.  Wilson,  Judge. 

Action  by  The  State  of  Indiana  against  Harry  A.  Axtell. 
Prom  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Robert  O.  Miller  and  Duncan  &  Batman,  for  appellant. 

James  Bingham,  Attorjiey-General,  Frederick  N.  Fletcher, 
Prosecuting  Attorney,  A,  O,  Gavins,  H.  M.  Bowling  and  E, 
M.  White,  for  the  State. 

ROBY,  J. — This  was  a  suit  upon  a  forfeited  recognizance. 
The  court  made  a  special  finding  and  stated  conclusions  of 
law  thereon  in  accordance  with  which  judgment  was  ren- 
dered against  appellant  for  $1,000,  the  penalty  of  the  bond. 

The  finding  shows  that  Charles  Hegwood  was  indicted  by  a 
grand  jury  of  Monroe  county  for  the  crime  of  rape  upon  a 
child  under  the  age  of  fourteen  years ;  that  a  warrant  was 
issued,  and  said  Hegwood  was  arrested ;  that  the  sheriff  of 
said  county  took  him  in  custody  July  8,  1905,  and  confined 
him  in  the  county  jail  until  July  25;  that  an  order  had 
theretofore  been  made  by  the  Monroe  Circuit  Court  in  1903, 
in  the  matter  of  fixing  bail  for  persons  charged  with  crime, 
fixing  the  amount  of  bail  in  charges  of  misdemeanors  at 
from  $100  to  $300,  and  on  charges  of  felony  at  from  $500 
to  $1,000;  that  on  July  25  appellant  and  said  Hegwood  exe- 
cuted the  bond  in  suit  in  the  penal  sum  of  $1,000,  condi- 
tioned upon  the  appearance  of  said  Hegwood  at  the  next 
term  of  court,  and  from  day  to  day  to  answer  to  said  charge ; 
that  the  same  was  tendered  to  and  accepted  by  the  sheriff, 
and  said  Hegwood  was  released  from  custody;  that  a  judg- 
ment of  forfeiture  was  rendered  on  November  14,  1905,  as 
shown  by  a  nunc  pro  tunc  entry  made  in  May,  1906 ;  that 
the  sheriff  approved  and  accepted  said  bond,  and  filed  the 
same  with  the  clerk  of  the  Monroe  Circuit  Court;  that  the 
consideration  therefor  was  the  release  of  Hegwood  from 
jail  until  the  trial;  that  the  indictment  against  Hegwood  is 
still  pending;   that  on  November  14,  1905,  the  cause  was 
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called  for  trial;  that  the  defendant  had  absconded,  and 
was  absent  without  excuse;  that  he  was  three  times  called 
and  wholly  made  default ;  and  that  appellant  was  thereupon 
three  times  called  to  bring  the  body  of  his  said  principal 
into  court,  and  made  default. 

It  is  objected  that  the  entry  fixing  the  amount  of  bail  to 

be  required  was  only  operative  for  the  term  at  which  it  was 

made,  the  statute  requiring  that  the  order  be  made  on 

1.  the  first  day  of  each  term.  §1995  Burns  1908,  Acts 
1905,  p.  613,  §124'.     This  particular  objection  was 

made  in  Carmody  v.  State  (1886),  105  Ind.  546,  and  the  rule 
laid  down  in  that  case  governs  this  one.  The  exercise  of  a 
discriminating  judgment  was  in  noway  invoked  by  appel- 
lant's principal  or  by  the  appellant.  No  question  was  made 
but  that  the  amount  fixed  in  the  order  was  moderate  and 
fair.  Had  the  bond  required  been  challenged  as  excessive,  it 
would  then  have  become  the  duty  of  the  judge  of  the  Circuit 
Court  to  determine  and  fix  the  amount  of  bail ;  but  one  who 
secures  liberty  by  accepting  the  amount  fixed  by  such  an 
order  as  is  shown  cannot,  nor  can  his  surety,  escape  liability 
on  the  ground  stated. 

The  nunc  pro  tunc  entry  shows  that  a  judgment  of  for- 
feiture was  rendered  before  this  action  was  brought.     The 
finding  of  the  making  of  such  order,  accompanied  by 

2.  the  order-book  entry,  is  not  a  finding  of  evidentiary 
facts  only.  The  averment  of  the  complaint  is  that 
the  bond  sued  on  was  given  to  secure  the  release  of 

3.  Hegwood  upon  a  charge  of  assault  and  battery  with 
intent  to  commit  rape.     The  complaint  might  have 

been  amended,  and  will  be  regarded  in  this  court  as  amended. 
5J700  Burns  1908,  §658  R.  S.  1881. 

ilany  objections  are  urged  ajarainst  the  complaint.     That 

pleading,  with  which  a  copy  of  the  bond  was  filed,  shows 

that  the  bond  in  suit  was  executed  to  secure  the  re- 

4.  lease  of  Hegwood,  who  was  held  to  answer  a  chart^e 
of  felony;    that  the  amount  was  fixed  by  order  of 
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court;  that  Hegwood  failed  to  appear  for  trial,  and  that 
judgment  of  forfeiture  was  entered  before  the  commence- 
ment of  this  action.  It  was  substantially  sufficient  on  de- 
murrer.   Carmody  v.  State,  supra. 

There  is  very  little  appearance  of  merit  in  this  appeal. 

The  principal  in  the  recognizance  was  arrested,  was  in  jail, 

and  was  released  upon  giving  the  bond  in  suit.    The 

5.    parties  executing  it  **  become  bound  thereby  to  the 

full  extent  contemplated  by  the  law  requiring  such 

recognizances  as  a  condition  precedent  to  the  release  of  the 

principal.''    Bcrnhamer  v.  State  (1890),  123  Ind.  577,  579; 

§2024  Burns  1908,  Acts  1905,  p.  584,  §153. 

Judgment  affirmed. 


Town  of  Spencer  v.  Mayfield. 

[No.  6,340.     Filed  June   12,   1008.     Rehearing  denied  October  8, 
1908.    Transfer  denied  January  15,  1909.] 

1.  Pleading.  —  Complaint.  —  Municipal  Corporations.  —  Defective 
Streets, — Injuries. — A  complaint  by  a  iiedestrian  alleging  that  de- 
fendant town  constructed  an  0[)en  ditch  in  a  certain  street  and 
left  it  unguarded,  that  a  culvert  without  guard-rails  was  erected 
across  same,  that  tho  town  neslitrontly  failed  to  light  such  place, 
that  the  plaintiff,  without  any  knowledge  of  such  condition,  under- 
took to  walk  along  such  street  in  the  night-time  and  fell  into  such 
ditch,  to  her  injury,  states  a  cause  of  action,    p.  136. 

2.  Pleading.  —  Complaint.  —  Municipal  Corporations.  —  Defective 
Streets. — Adjacent  Dangers. — ^The  want  of  a  sufficient  railing  or 
barrier  to  prevent  travelers  upwi  a  street  from  running  into 
some  danserous  excavation  or  obstruction  adjacent  to  the  street 
and  in  the  general  direction  thereof,  may  be  described  as  a  defect 
in  the  street  itself,    p.  140. 

3.  Municipal  Corporations. — Defective  Streets. — Ouard-RaUs. — 
Whether  a  ;ciiarcl-rail  Is  necessary  for  the  protection  of  travelers 
along  a  street  must  be  determined  from  all  of  the  facts  of  the  par- 
ticular case,  there  Ik»Imk  a  duty  on  the  part  of  the  municipality 
to  keep  the  streets,  at  all  times,  reasonably  safe  for  travel  in 
the  ordiii.'ir.v  inixlc^s.     p.  1 10. 

4.  MiNitiPAL  CoupoKATioNS. — (iiiardinf;  Danf/cn^us  Sirccts. — Negli- 
ffcnce, — In  the  absence  of  negligence  munici])alities  are  not  liable 
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for  a  failure  to  construct  barriers  to  prevent  travelers  from  goini; 
outside  of  the  line  of  the  streets  and  therel>y  sustaining  injuries, 
p.  141. 

5.  Municipal  CoaPosATioNS.  —  Discretionary  Acta.  —  Lightintj 
Streets. — Muniei [Mil i ties  are  not  liable  for  their  discretionary  acts, 
Huch  as  Ii$;hting  the  streets,    p.  141. 

G.  Municipal  Corporations. — Defective  Streets. — Unantioipated 
Danf/ers. — Municipalities  are  not  liable  for  a  failure  to  guard  de- 
fects In  streets,  where  injuries  therefrom  could  not  reasonably  be 
anticipated,    p.  141. 

7.  Municipal  Corporations. —  Streets. —  Ditches, —  Guarding, —  A 
properly  const rurted  ditch,  twenty-two  inches  deep,  cut  for  drain- 
age purposes  adjacent  to  a  sidewalk,  is  not  required  to  be  covere<l 
Its  entire  length,  and  is  necc^ssary  although  there  might  be  nights 
when  the  streets  would  not  be  lighted,    p.  142. 

8.  Municipal  Corporations. — Defective  Streets. — Duty. — Accident. 
— Darkness. — Municipalities  are  not  insurers  of  the  safety  of  their 
streets;  and  where  the  defect  is  such  that  no  prudent  person 
would  anticipate  any  danger  therefrom,  the  question  of  liability 
is  for  the  court,  but  where  a  traveler  is  forced  out  of  the  trav- 
eled way  by  some  accident,  to  his  injury,  he  can  recover,  dark- 
ness, however,  not  being  such  an  accident,    p.  143. 

0.  Municipal  Corporations. — Sidewalks. — Unguarded  Ditch  Adja- 
cent.— Darkness. — Injury. — ^Where  a  town  constructed  a  ditch 
twenty-two  inches  deep  adjacent  to  a  sidewalk,  securely  cover- 
ing the  same  at  street  crossings,  but  leaving  it  uncovered  between 
street  crossings,  it  could  not  reasonably  be  antl<-Ii)ated  that  an 
elderly  woman,  on  a  dark  night,  would  walk  along  such  covered 
way  thinking  she  was  on  the  sidewalk,  and  fall  over  the  end 
thereof  into  the  ditch,  to  her  injury,    p.  143. 

Prom  Putnam  Circuit  Court ;  Presley  0.  Colliver,  Judge. 

Action  by  Belle  Mayfield  again.st  the  town  of  Spencer. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed. 

Homer  Elliott  and  Willis  HicJiam,  for  appellant. 
John  R.  East,  Rufus  H.  East  and  Rcnner  ct  McXutt,  for 
appellee. 

CoMSTOCK,  J. — The  action  was  commenced  in  the  Owen 
Circuit  Court  and  tried  in  the  Putnam  Circuit  Court  upon 
change  of  venue.  Appellee  recovered  judgment  below  for 
$2,000  for  personal  injuries  received  in  falling  or  step- 
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ping  oflf  of  a  bridge  or  culvert  at  the  intersection  of  Wolf 
and  Meek  streets  in  the  town  of  Spencer.  The  jury  assessed 
her  damages  at  $3,800.  Appellee  remitted  $1,800  of  this 
amount,  and  appellant's  motion  for  a  new  trial  was  over- 
ruled and  judgment  rendered  for  the  amount  first  named. 
The  cause  was  put  at  issue  upon  an  amended  complaint  in 
one  paragraph  and  an  answer  in  general  denial 

The  complaint,  in  substance,  and  briefly  stated,  alleges 

that  the  town  had  constructed  an  open  ditch  in  Meek  street, 

which  it  left  unguarded  and  unprotected  in  any  man- 

1.  ner ;  that  a  culvert  had  been  built  across  this  ditch  at 
the  intersection  of  Wolf  and  Meek  streets,  and  that 
the  east  end  of  said  culvert  was  without  guard-rails  to  pre- 
vent persons  from  walking  oflf  of  the  same  in  the  darkness  of 
night,  and  the  town  had  negligently  failed  so  to  guard  the 
end  of  said  culvert  and  had  negligently  failed  to  furnish 
light  at  the  crossing  to  enable  persons  to  see  their  way;  that 
the  town  knew  of  this  condition,  and  negligently  suffered  the 
same  to  remain  for  many  months  prior  to  October  25,  1903 ; 
that  the  plaintiflf  was  without  knowledge  of  the  ditch  and  the 
culvert,  and  the  fact  that  they  were  unguarded  and  unpro- 
tected, and  was  unaware  of  the  danger  in  using  the  street  at 
that  point ;  that  the  ditch  and  culvert  at  the  intersection  of 
said  two  streets  were  dangerous,  and  that,  by  reason  of  the 
negligent  failure  of  the  town  to  guard  and  protect  the  cul- 
vert, and  the  ditch,  the  appellee,  while  walking  eastward  on 
Meek  street,  and  being  unable,  on  account  of  the  darkness, 
to  see  her  way,  stepped  oflf  the  end  of  said  culvert,  fell  into 
said  ditch,  and  was  injured  as  alleged  in  the  complaint. 
With  the  general  verdict  the  jury  returned  answers  to  in- 
terrogatories. 

The  errors  discussed  are  the  action  of  the  court  in  over- 
ruling defendant's  demurrer  for  want  of  facts  to  the  amend 
ed  complaint  and  in  overruling  its  motions  for  judgment  on 
the  answers  to  interrogatories  and  for  a  new  trial 

It  is  argued  that  the  complaint  is  insuflScient,  in  that  it 
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does  not  allege  that  the  ditch  was  not  a  necessary  one  for 
drainage,  or  that  it  was  wider  or  deeper  than  was  necessary, 
or  that  it  was  dug  and  maintained  across  the  street  or  side- 
walk so  as  to  constitute  a  defect  in  either.  It  is  insisted  that 
the  ditch  described  is  not  a  defect  in  the  street  or  sidewalk 
at  all.  So  far  as  objections  are  pointed  out  to  the  com- 
plaint, it  was  sufficient  to  withstand  a  demurrer. 

The  evidence  shows  that  plaintiff  received  her  injury  in 
stepping  off  of  the  culvert  between  the  driveway  and  side- 
walk at  the  intersection  of  Meek  and  "Wolf  streets  in  a  new 
addition  to  the  town  of  Spencer.  Meek  street  runs  east  and 
west.  The  culvert  is  at  the  crossing  of  Wolf  street  running 
north  and  south.  The  ditch  was  found  by  the  jury  to  be 
twenty-two  inches  deep  in  the  deepest  place  at  the  east  end 
of  the  culvert,  and  four  and  one-half  feet  wide.  The  culvert 
was  constructed  on  stone  walls  about  three  feet  broad,  and 
was  of  two-inch  oak  boards,  spiked  down  and  level  with  the 
top  of  the  ground.  The  culvert  was  about  thirty-eight  feet 
long,  covering  the  whole  width  of  Wolf  street,  including  side- 
walks, and  was  about  four  feet  wide.  The  ditch  was  an  open 
one  for  two  blocks  east  and  for  about  two  blocks  west  of  the 
culvert.  The  street  and  sidewalk  were  unimproved,  being 
in  a  new  part  of  the  town,  sparsely  settled.  The  sidewalk 
was  eight  feet  wide  and  the  driveway  of  the  street  was 
about  the  usual  width.  The  ditch  was  an  open  one,  entirely 
exposed  to  view,  except  that  it  had  about  four  or  five  cul- 
verts across  it.  There  were  no  guard-rails  around  the  cul- 
vert or  along  the  ditch.  At  the  crossing  where  appellee  was 
hurt,  the  town  for  six  years  or  more  had  maintained  a  2,000 
candle  power  arc  light,  suspended  at  a  height  of  about 
twenty  feet  immediately  over  the  center  of  the  crossing,  and 
which  lighted  up  the  crossing,  culvert  and  ditch.  It  was 
maintained  by  the  Spencer  Electric  Light  Company  under  a 
contract  with  the  town  to  keep  the  streets  lighted  at  all 
times  on  each  and  every  night  in  the  year  from  sunset  until 
midnight   (unavoidable  accidents  and  the  acts  of  God  ex- 
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cepted),  except  at  such  times  as  there  was  unobstructed 
moonlight.  The  light  had  always  been  satisfactory,  was  in 
perfect  condition  on  the  night  in  question,  and  when  lighted 
had  been  sufficient  and  satisfactory  to  make  the  culvert  safe. 
The  accident  complained  of  occurred  at  about  7  o'clock  on 
the  evening  of  October  25,  1903.  The  lights  had  not  been 
turned  on  by  the  light  company  at  that  hour,  for  the  reason, 
as  the  light  company  claimed,  that  the  moon  was  shining, 
and  that  the  light  was  not  necessary.  Appellee  and  her 
daughter,  who  was  with  her  at  the  time  of  the  accident,  tes- 
tified that  it  was  too  dark  to  discern  objects,  without  the 
light.  Appellee  had  lived  five  blocks  south  of  this  crossing 
for  thirty-five  yeai's.  For  a  year  before  the  accident  one  of 
her  daughters,  Mrs.  Knight,  had  lived  on  the  north  side  of 
Meek  street,  one  block  and  the  width  of  a  street  east  of  the 
crossing  where  appellee  was  hurt.  Appellee  occasionally 
visited  her  daughter  during  that  year,  crossing  this  ditch 
coming  and  going,  usually  crossing  one  block  east  and  above 
the  culvert  where  she  was  hurt,  the  ditch  running  in  front  of 
her  daughter's  home.  The  ditch  was  open  to  view  from  Mrs. 
Knight's  house  down  to  the  culvert  where  appellee  was  hurt. 
About  a  month  before  the  accident,  appellee  and  her  daugh- 
ter walked  down  this  street  in  the  daytime,  past  the  culvert 
in  question,  going  to  another  daughter's,  who  lived  in  that 
direction.  On  the  evening  of  her  injury  appellee  and  her 
daughter  Mrs.  Crippen  had  gone  to  see  her  daughter  Mrs. 
Knight,  crossing  this  ditch  that  evening.  About  5:30 
o'clock  p.  m.,  and,  as  the  jury  find,  while  it  was  light  enough 
that  they  could  see  the  ditch  and  culvert,  appellee  and  Mrs. 
Crippen  walked  down  this  sidewalk  to  Mrs.  Vandevanter's, 
the  second  house  below  the  crossing  in  question.  Between 
6:35  and  7  o'clock  they  started  from  Vandevanter's  to  go 
back  to  Mrs.  Knight 's. 

Mrs.  Crippen  testified  that  when  they  came  out  of  Vande- 
vanter's house,  they  went  to  the  walk  and  went  down  the 
walk  to  Wolf  street  and  started  south  on  Wolf  street  to  go 
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to  the  middle  of  Meek  street.  She  testified  that  about  that 
time  she  had  become  somewhat  accustomed  to  the  darkness, 
could  see  the  roadway,  aud  thought  she  was  in  ^leek  stn^et 
when  she  came  on  that  bridge  across  the  street  and  starte<l 
right  down  the  bridge,  thinking  it  was  in  the  middle  of  Meek 
street,  and  until  she  stepped  off  did  not  know  differently. 
She  testified  that  her  mother  was  on  her  left  side.  That  she 
did  not  discern  objects  near  by;  did  not  know  whether 
she  could  discern  them  or  not ;  thought  the  bridge  was  the 
road;  did  not  notice  where  the  end  of  the  bridge  was; 
thought  that  when  they  reached  Wolf  street  she  could  see 
there  was  a  road ;  thought  the  street  was  not  graveled  until 
they  came  to  Tfolf  street.  It  was  graveled  all  the  way  over 
the  bridge,  and  was  level  with  the  street.  She  further  tes- 
tified: **We  just  walked  at  an  ordinary  gait,  talking 
as  women  do.  I  had  no  acquaintance  with  this  point  of 
Meek  and  "Wolf  streets ;  did  not  know  there  was  a  bridge  or 
culvert  there;  had  no  knowledge  of  any  danger  there,  and 
was  on  the  sidewalk  until  we  came  to  Wolf  street.  We 
started  to  the  center  of  Meek  street  because  it  was  the  cleaner 
and  smoother  way  to  go,  the  middle  of  the  street  we  supposed 
was  smoother  than  the  sidewalk,  and  supposed  we  were  in 
the  middle  of  the  street  when  we  stepped  oflf  in  the  ditch. 
It  was  probably  five  feet  from  the  sidewalk  to  the  bridge,  we 
turned  south  after  we  got  onto  the  bridge,  and  thought  we 
were  in  the  middle  of  Meek  street." 

Appellee  testified  that  she  just  walked  along  until  she  fell 
in  the  ditch,  without  thinking  whether  she  was  on  the  side- 
walk or  the  street,  never  thought  anything  about  it — ^just 
went  ahead,  thought  neither  she  nor  her  daughter  said  any- 
thing about  it,  noticed  that  the  electric  light  was  not  burn- 
ing, did  not  see  any  moon,  and  thought  the  moon  was  not  in 
view  at  all.  The  appellee  in  her  examination  before  tlie 
trial,  testified  that  they  intended  to  take  the  sidewalk,  but 
missed  it,  did  not  know  there  was  any  ditch  or  crassing  where 
she  stepped  off,  and  stepped  oflf  the  east  end  of  the  culvert 
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into  the  ditch.  In  traveling  the  sidewalk  the  usual  way,  it 
was  not  necessary  to  cross  the  ditch  at  all.  Appellee  knew 
in  a  general  way  that  the  ditch  was  there,  but  did  not  know 
that  the  culvert  was  there,  took  no  thought  of  any  danger, 
and  could  not  see  anything,  because  of  the  darkness. 

The  want  of  a  sufficient  railing  and  protection  to  prevent 

travelers  passing  upon  a  highwaj''  from  running  into  some 

dangerous  excavation,  or  pond,  or  against  a  wall. 

2.  stones,  and  other  dangerous  obstructions,  without  the 
limits  of  a  road,  but  in  the  general  direction  of  travel 
thereon,  may  properly  be  alleged  as  a  defect  in  the  highway 
itself.  Davis  v.  Hill  (1860),  41  N.  H.  329;  Willey  v.  PoHs- 
mouth  (1857),  35  X.  H.  303;  CoggsweU  v.  Inhabitants,  etc. 
(i849),  4  Gush.  307;  Haydcn  v.  Inhabitants,  etc.  (1856),  7 
Gray  338;  Jones  v.  Inhabitants,  etc.  (1849),  4  Gush.  299; 
Palmer  v.  Inhabitants,  etc,  (1849),  2  Gush.  600. 

The    invariable   essential   in   all  cases  where   a  railing 

is  required  is  some  dangerous  object  or  place  outside  of  the 

required  railing  in  or  upon  which  the  traveler  may 

8,  come  to  harm  if  not  warned  or  detained  therefrom  by 
the  railing ;  but  whether  the  absence  of  a  railing  is  a 
defect,  and  the  neglect  to  maintain  one  a  breach  of  duty 
which  would  render  a  towTi  liable,  must  be  determined  by 
the  character  of  the  place  or  object  between  which  and  the 
traveled  road  it  is  claimed  that  the  barrier  should  be  in- 
terposed. Sale  V.  Aurora,  etc,  Turnpike  Co.  (1897),  147 
Ind.  324,  and  cases  cited.  Judge  Dillon  states  the  measure 
of  such  duty  as  follows:  **A  municipal  corporation  is  not 
an  insurer  against  accidents  upon  the  streets  and  sidewalks. 
Nor  is  every  defect  therein,  though  it  may  cause  the  injury 
sued  for,  actionable.  It  is  sufficient,  we  think,  if  the  streets 
(which  include  sidewalks  and  bridges  thereon)  are  in  a  reas- 
onably safe  condition  for  travel  in  the  ordinary  modes,  by 
night  as  well  as  by  day ;  and  whether  they  are  so  or  not  is  a 
practical  question,  to  be  determined  in  each  case  by  its  par- 
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ticular  circumstances."     2  Dillon,  Miin.  Corp.    (4th  ed.), 
§1019. 

The  same  author  further  says:    **Thu8  towns  are  not 

necessarily  bound  to  fence  or  to  erect  barriers  to  prevent 

travelers  from  getting  outside  of  the  road  or  way.    A 

4.  municipal  corporation  may  determine  for  itself  to 
what  extent  it  will  guard  against  mere  possible  acci- 
dents, and,  if  it  be  not  guilty  of  negligence,  the  judicial 
tribunals  are  not  to  say  it  shall  suffer  in  damages  for  not 
giving  to  the  public  more  complete  protection,  since  that 
would  practically  take  the  administration  of  municipal  af- 
fairs out  of  the  hands  to  which  it  has  been  intrusted  by  law. ' ' 
2  Dillon,  Mun.  Corp.  (4th  ed.),  §1005.  Scores  of  cases 
might  be  cited  holding  municipal  corporations  liable  for  ac- 
cidents of  the  same  general  character  as  the  one  here  in- 
volved, and  a  like  number  in  which  they  have  been  held  not 
liable.  In  many,  the  question  of  negligence  has  been  held 
to  be  for  the  jury  and  in  others  for  the  court,  each  depending 
upon  its  own  peculiar  circumstances. 

For  discretionary  acts,  a  municipal  corporation  is  not 

liable,  and  where  cities  and  towns  are  undefr  no  statutory 

obligation  to  light  highways,  they  are  not  liable  for  a 

5.  failure  so  to  do.     Gaskins  v.  City  of  Atlanta  (1884), 
73  Ga.  746;   City  of  Vincennes  v.  Spees  (1905),  35 

Ind.  App.  389,  and  cases  cited. 
A  municipal  corporation  is  only  required  to  guard  against 
such  dangers  in  its  streets  as  can  or  ought  to  be  an- 

6.  ticipated  or  foreseen  in  the  exercise  of  reasonable  pru- 
dence and  care.  The  evidence  shows  that  in  the  con- 
struction of  the  culvert  in  question  there  was  nothing  want- 
ing except  the  railing.  It  is  evident  that  in  the  daytime,  or 
when  there  was  sufficient  light,  there  was  no  danger  of  any- 
one's stepping  off  the  end  of  the  culvert.  The  culvert,  un- 
guarded by  a  railing,  became  only  insufficient  when  the  dark- 
ness was  so  great  that  appellee  was  unable  to  see  the  road 
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and  its  surroundings.  The  plaintiff's  stepping  ofif  was  there- 
fore the  combined  result  of  the  alleged  defect  and  the  dark- 
ness. Because  of  the  darkness  she  might  have  stepped  into 
the  uncovered  portion  of  the  ditch  from  either  the  sidewalk 
or  the  street.  It  might  be  that  the  uncovered  gutter  is  not 
the  best  design — by  some  persons  an  open  gutter  might  be 
considered  the  safest — but  the  corporation  is  only  bound  to 
use  a  method  reasonably  safe.  Any  other  method  used  ap- 
proached nearly  to  the  liability  of  an  insurer. 

In  Morse  v.  Belfast  (1885),  77  Me.  44,  the  court  said: 
**But  in  the  constniction  of  such  ways  it  oftentimes  becomes 
necessary,  as  well  as  proper,  to  construct  ditches  along  their 
sides,  and  when  this  is  properly  done  it  is  not  the  province 
of  the  court  to  declare  them  defects.  This  is  in  accordance 
with  the  principle  laid  down  in  Macomber  v.  City  of  Taun- 
ton  [1868],  100  Mass.  255,  in  which  Chapman,  C.  J.,  says: 
*0n  each  side  of  this  way  there  may  be  ditches.  These  are 
so  necessary  for  the  proper  drainage  of  the  carriage-way 
that  they  are  held  not  to  be  defects,  if  properly  constructed, 
though  travelers  may  be  liable  to  fall  into  them  in  the  dark. ' 
The  plaintiff  also  claims  there  should  have  been  a  railing 
between  these  ditches  and  the  traveled  way.  If  it  were 
necessary  in  this  instance  for  the  purpose  of  rendering  the 
road  reasonably  safe  and  convenient,  we  have  no  doubt 
there  are  very  few  roads,  then,  in  our  state  which  would  not 
require  it."  In  the  case  of  Spaulding  v.  Inhabitants,  etc, 
(1883),  74  Me.  528,  537,  it  is  said:  ''There  are  many  thou- 
sands of  such  places  within  this  state.  If  railings  are  re- 
quired for  them,  towns  would  have  extraordinary  burdens 
to  maintain  their  roads." 

The  ditch  in  question  was  necessary  for  purposes  of  drain- 
age, in  carrying  off  water  from  rains  and  melting  snows. 
It  was  properly  constructed.     The  fact  that  there 

7.  might  be  nights  when  the  streets  would  be  unlighted 
would  not  do  away  with  this  necessity,  nor  would  rea- 
sonable care  require  that  it  be  covered  its  entire  length. 
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A  town  or  city  is  not  responsible  for  every  accident  that 
may  happen  in  its  streets.     It  cannot  be  required  to  keep 

streets  in  such  a  condition  as  to  insure  the  safety  of 
8-    travelers  under  all  conditions.     When  the  defect  is 

such  that  no  prudent  man  would  reasonably  antici- 
pate any  danger  from  its  existence,  but  which  could  have 
been  guarded  against  by  the  exercise  of  extraordinary  care, 
the  question  of  responsibility  is  then  one  of  law.  It  has  been 
held  that,  where  parties  are  injured  by  being  forced  out 
of  an  insufficiently-guarded  traveled  track  by  some  accident 
which  could  not  have  been  foreseen  by  the  exercise  of  ordi- 
nary care,  the  corporation  is  liable — ^for  instance,  where 
horses  have  become  frightened,  or  some  portion  of  the  vehi- 
cle or  harness  broken — but  darkness  has  not  been  held  to 
be  an  accident.  The  traveler  on  foot  or  riding  knows  when 
it  becomes  too  dark  to  see  his  way,  and  can  reasonably  guard 
against  it. 

There  is  no  conflict  in  the  evidence  as  to  the  manner  of 
the  construction  of  the  culvert,  nor  its  condition,  nor  the 

condition  of  the  street.    There  is  a  conflict  as  to  the 
9.     degree  of  darkness  and  whether  the  moon  was  visible 

at  the  time  appellee  received  her  injury.  Adopting 
the  testimony  of  appellee  and  her  daughter  as  to  the  dark- 
ness of  the  night  and  the  manner  of  her  injury,  the  ques- 
tion of  the  negligence  of  appellant  becomes  one  of  law  for 
the  court.  If  the  absence  of  the  railinj?,  under  the  facts  in 
question,  makes  the  appellant  liable,  there  are  but  few  streets 
in  our  towns  or  cities  reasonably  safe.  The  injury  for  which 
appellee  sues  could  not  have  been  anticipated  in  the  exer- 
cise of  reasonable  prudence.  Appellant  was  not  required  to 
guard  against  possible  danger,  but  only  such  as  might  rea- 
sonably be  anticipated-  Under  the  undisputed  facts  the 
municipal  authorities  could  not  have  reasonably  anticipated 
the  injury  for  which  appellee  sues. 

There  is  not  an  irreconcilable  conflict  between  the  answei's 
to  interrogatories  and  the  general  verdict.    We  do  not  doom 
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it  necessary  to  pass  upon  other  alleged  errors,  including  the 
question  of  appellee's  contributory  negligence. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lant's motion  for  a  new  trial. 

Boby,  J.,  absent. 


State  Life  Insurance  Company  v.  Postal. 

[No.  5.995.     Filed  April  3,  1908.     Rehearing  denied  Jime  12.  1908. 

Transfer  denied  January  15,  1909.1 

1.  Accounts. — Stated. — Avoidance  of. — ^Accounts  stated  presump- 
tively settle  the  matters  in  controversy  between  the  parties 
thereto*  but  they  may  be  impeached  for  fraud,  illegality,  or  by 
showing  clearly  that  contested  items  were  unintentionally  omitted 
therefrom,     p.  146. 

2.  Pleading. —  Anstccr, —  Account  Stated. —  Reply. —  Statute  of 
Frauds. — Contracts. — A  reply  of  the  statute  of  frauds  can  be 
pleaded  to  an  answer  of  an  account  stated,  the  legality  of  such  ac- 
count stated  being  thereby  questioned,    p.  147. 

3.  Trial. — InsU^uctions. — Principal  and  Agent. — Commissions, — In- 
structions that  if  the  agent  contracted  to  write  insurance  on  a 
commission  the  jury  should  And  for  him  if  the  insurance  pre- 
miums had  been  paid  in  cash  to  the  company,  or  if  premiums  liad 
been  paid  in  notes,  and  he  had  turned  the  notes  over  to  the  com- 
pany, and  It  had  collected  same,  are  correct  and  do  not  proceed 
upon  two  inconsistent  theories,    p.  147. 

4.  Trial,— Verdict. — When  Beyond  Control  of  Jury. — Until  a  ver- 
dict is  returned  into  court,  received,  recorded  and  the  jury  dis- 
charged, such  jury  has  control  over  its  unsealed  verdict,     p.  149. 

5.  Trial. — Verdict. — Polling  Jury. — Questions  Permissible, — Where 
the  court,  on  re<iuest  by  the  cross-complainant  for  a  iwUing  of  the 
jury.  i)roiK)unded  the  two  questions,  "Is  this  your  verdict V"  and 
"Arc  you  still  sntlstied  with  the  verdict?"  whereuiwn  one  of  the 
jurors  expressed  his  dissatisfaction,  and  they  were  directed  to 
retire  for  further  deliberations,  and  afterward  returned  a  differ- 
ent verdict,  at  which  they  all  expressed  satisfaction,  reversible 
error  is  not  shown,    pp.  149, 152. 

6.  Trial. — Polling  Jury. — The  right  of  a  party  to  demand  a  poll 
of  the  jury  did  not  exist  at  the  common  law,  but  does  by  statute 
(§570  Burns  1908,  §544  R.  S.  1881).    p.  150. 

7.  Trial. — Polling  Jury, — Purpose. — To  iwll  a  jury  imports  a  ques- 
tioning thereof  to  determine  whether  the  verdict  returned  is  satis- 
tactory ;  and  no  t'orin  of  questioning  is  prescribed  therefor,  p.  151. 
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From  Blackford  Circuit  Court;  John  M.  Smith,  Special 
Judge. 

Cross-complaint  by  John  S.  Postal  against  the  State  Life 
Insurance  Company.  Prom  a  judgment  for  cross-complain- 
ant, defendant  appeals.    Affirmed. 

Robert  W.  McBride,  Charles  F.  Coffin,  H.  8.  ilcMicliael 
and  Dailey,  Simmons  dk  Dailey,  for  appellant. 

W,  H.  Eichhom,  E.  C.  Vaughn,  George  A.  Matlack  and 
J.  A,  Hindman,  for  appellee. 

Hadley,  p.  J. — Cross-complaint  by  appellee  against  ap- 
pellant for  unpaid  commissions  claimed  to  be  due  appellee 
as  soliciting  agent  of  appellant  based  on  a  written  contract 
with  alleged  oral  modifications.  The  cause  went  to  trial  on 
a  second  amended  cross-complaint  by  appellee  in  three  para- 
graphs, a  general  denial  and  four  affirmative  paragraphs 
of  answer  by  appellant,  a  reply  of  general  denial  and  four 
aifirmative  paragraphs  of  reply  by  appellee.  Appellant  de- 
murred to  each  paragraph  of  the  second  amended  cross- 
complaint  and  to  each  of  appellee's  four  affirmative  para- 
graphs of  reply.  All  demurrers  wore  overruled  by  th(» 
court,  and  the  cause  was  tried  ou  the  issues  formed  by  said 
amended  cross-complaint,  the  auswei*s  thereto  and  the  re- 
plies. The  jury  first  returned  a  verdict  against  appellee 
upon  his  cross-complaint  and  against  appellant  on  the  an- 
swers thei-eto.  Upon  being  required  to  return  to  the  jury 
room  for  further  deliberation,  the  jury  returned  a  verdict 
for  appellee  in  the  sum  of  $1,550.  Appellant  moved  for 
judgment  on  the  verdict  first  rendered,  and  for  a  new  trial, 
which  motions  were  overruled. 

Appellant  assigns  as  error:  (1)  The  overruling  of 
its  demurrer  to  the  second  paragraph  of  appellee's 
reply;  (2)  overruling  its  motion  for  a  new  trial; 
(3)  the  action  of  the  court  relative  to  the  poll  of  the  jury, 
in  requiring  further  deliberation  by  them,  in  accepting  the 
Vol..  43—10 
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second  verdict  consequent  on  such  further  deliberation,  and 
overruling  appellant's  motion  for  judgment  on  the  original 
verdict. 

Appellant's  second  and  third  paragraphs  of  answer  plead- 
ed an  account  stated  as  a  set-off  to  the  claim  of  appellee  in 
the  cross-complaint.  It  is  conceded  that  appellee's  second 
paragraph  of  reply  to  appellant's  second  and  third  para- 
graphs of  answer  is  a  plea  of  the  statute  of  frauds  thereto, 
in  that  the  alleged  promise  to  pay  the  stated  account  was  a 
promise,  not  in  writing,  to  pay  the  debts  of  other  persons, 
that  arose  out  of  transactions  with  said  other  parties,  Avhere- 
in  appellee  acted  solely  as  agent  for  appellant.  §7462  Burns 
1908,  cl.  2,  §4904  R.  S.  1881. 

It  is  urged  that  the  court  erred  in  overruling  appellant's 
demurrer  to  this  paragraph  of  appellee's  reply,  and  the  only 
reason  given  for  this  contention  is  that  no  defense 
1.  can  be  pleaded  to  a  suit  on  an  account  stated  except 
that  of  fraud,  mistake  and  subsequent  payment.  We 
have  examined  a  very  great  many  authorities  upon  this 
question,  and  find  many  different  rules  of  law  laid  down 
with  reference  to  accounts  stated.  A  review  of  these  au- 
thorities would  not  be  profitable  or  enlightening  if  made 
here,  as  the  rule  seems  to  be  settled  in  this  State,  in  the  case 
of  Linville  v.  State,  ex  rel  (1892),  130  Ind.  210,  where  the 
court  say:  '*The  law  favors  the  settlement  of  business 
transactions  by  the  parties,  and  when  they  make  such  set- 
tlements they  will  be  held  bound  thereby  in  the  absence  of 
fraud  or  mistake  or  other  illegality.  [Further,  quoting 
from  1  Am.  and  Eng.  Ency.  Law,  p.  109,  the  court  say:] 
*A  voluntary  settlement  of  accounts  between  parties  affords 
a  presumption  that  all  items  properly  chargeable  at  the  time 
were  included.  This  pr<»sumption  is  not  conclusive,  but 
clear  and  convincing  proof  that  such  items  were  uninten- 
tionally omitted  is  necessary  to  sustain  a  subsequent  claim 
to  recover  them.  *  •  *  BvU  v.  Uarris  [1863],  31  HI. 
487;    Lee's  Admrs.  v.  Reed  [1836],  4  Dana   (Ky.)   •109; 
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Kennedy  v.  Williamson  [1858],  5  Jones  (X.  C.)  284;  Steb- 
bins  V.  Xiles  [1852],  25  Miss.  267;  LeigJUon  v.  Grant 
[1874],  20  Minn.  345;  Rouell  v.  Marcy  [1874],  47  Vt.  627; 
Lockwood  V.  Thorne  [1858],  18  N.  Y.  285;  McNeel  v.  Baker 
[1873],  6  W.  Va.  153.''' 
As  the  defense  interposed  by  the  reply  in  this  case  pre- 
sented the  question  of  the  legality  of  the  promise,  it 

2.  came  within  the  rule  laid  down  in  the  authorities  be- 
fore cited,  and  the  demurrer  thereto  was  properly 

overruled. 

It  is  next  insisted  that  the  court  erred  in  giving,  at  the 
request  of  appellee,  instruction  two  and  also  in  giving,  of  its 
own  motion,  instruction  three. 

Instruction  two  was  to  the  effect  that  if  the  jury  found 

from  the  evidence  that  appellee  entered  into  the  employ  of 

appellant  to  solicit  life  insurance,  and  was  to  receive 

3.  certain  commissions  on  the  first  year's  premiums  on 
all  insurance  written  by  him,  and  that  said  commis- 
sions were  not  to  be  paid  except  as  such  premiums 
were  paid  in  cash,  and  that  appellee  did  procure  such 
insurance,  and  that  the  first  year's  premiums  thereon 
had  been  so  paid  to  appellant,  and  appellee's  com- 
missions thereon  had  not  been  paid  to  him,  under  such 
circumstances  appellee  was  entitled  to  recover  such  com- 
missions so  remaining  unpaid.  The  third  instruction  was 
to  the  effect  that  if  the  jury  found  from  the  evidence  that 
appellee,  w^th  the  consent  of  appellant,  accepted  notes  for 
first  year's  premiums  on  policies  to  be  issued  by  appellant, 
and  turned  such  notes  over  to  appellant  for  collection,  and 
unless  the  jury  further  found  that  appellant  accepted  such 
notes  so  turned  over  to  it  in  lieu  of  cash  settlement  of  such 
premium,  then  the  appellee  was  entitled  to  recover  tho 
commission  agreed  upon,  only  upon  such  amounts  as  liad 
lieen  collected  by  or  paid  to  appellant  on  such  notes.  Ap- 
pellant contends  that  these  two  instructions  exhibit  ami 
proceed  upon  two  inconsistent  theories.    We  do  not  so  un- 
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derstand  them.  One  applies  to  cases  where  the  first  year's 
premium  had  been  paid  in  cash,  the  other  to  cases  where 
notes  had  been  given.  It  is  not  claimed  that  either  of  the 
instructions  are  inapplicable  to  the  evidence  or  outside  the 
issues.  Neither  the  cross-complaint  nor  substance  thereof 
is  set  out  in  the  briefs,  and  we  assume  the  issues  and  evi- 
dence warranted  the  instructions.  It  would  certainly  not 
be  inconsistent  for  appellee  to  seek  to  recover  commissions 
due  on  premiums  paid  in  cash  directly  to  him,  and  com- 
missions due  on  premiums  collected  on  notes  for  premiums, 
which  appellee  had  turned  over  to  appellant  for  collection. 
The  instructions  are  not  subject  to  the  objections  raised. 

It  also  appears  that  the  jury,  after  retiring,  returned  into 
open  court  a  verdict  as  follows:  **We,  the  jury,  find  for 
the  plaintiff,  State  Life  Insurance  Company,  and  against 
said  defendant,  John  S.  Postal,  on  the  issues  joined  on  said 
cross-complaint  of  said  John  S.  Postal,  and  we  further  find 
for  said  defendant,  John  S.  Postal,  and  against  said  State 
Life  Insurance  Company  on  the  issues  joined  on  the  an- 
swers of  said  State  Life  Insurance  Company."  This  ver- 
dict was  read  to  the  jury,  and  the  usual  general  questions — 
''Is  this  your  verdict?"  and  "So  say  you  all?" — were  pro- 
pounded to  the  foreman  and  jury,  to  which  they  all  gave  as- 
sent. Then,  upon  request  of  appellee,  the  jury  were  polled, 
and  the  questions,  "Is  this  your  verdict?"  and  "Are  you 
still  satisfied  with  your  verdict?"  were  propounded  by  the 
clerk  to  each  juror  as  his  name  was  called.  It  does  not  ap- 
pear from  the  record  that  either  of  said  questions  was 
suggested  or  requested  by  appellee,  his  request  being  for 
the  polling  of  the  jury  only.  Aqd  we  presume  they  were 
asked  by  direction  of  the  court  on  its  own  motion.  To  the 
first  question  each  juror  answered  in  the  affirmative;  but 
to  the  second,  eleven  answered  in  the  affirmative  and  one  in 
the  negative.  Appellee  then  moved  that  the  court  require 
the  jury  to  return  to  the  jury  room  for  further  delibera- 
tion, which  was  accordingly  done,  and  it  afterwards  re- 


N0VEM13EK  TEILM,  1908.  140 

State  Life  Ins.  Co.  r.  Postal — y,\  liu!.  Api).  144. 

tumecl  into  court  its  verdict,  finding  for  appellee,  which 
verdict  was  received,  recorded  and  judgment  rendered 
thereon.  Appellant  made  proper  and  timely  objections  to  the 
propounding  of  the  second  question  to  the  jury,  and  all  suc- 
ceeding steps^  so  as  properly  to  save  and  present  all  questions 
arising  upon  the  court 's  rulings  and  ac«tions  in  that  behalf. 

The  authorities  agree  that  until  the  verdict  is  actually 
agreed  upon,  returned  into  and  received  by  the  court,  re- 
corded, and  the  jury  discharged  from  its  considera- 

4.  tion,  the  jury  has  control  over  it,  and  may  withdraw, 
amend  or  change  it  as  it  may  decide,  except  in  cases 

of  sealed  verdicts,  where  the  jurymen  have  dispersed.  In 
such  cases,  however,  it  is  held  by  some  authorities  that  the 
jury  may,  upon  reassembling,  change  or  annul  its  verdict, 
though  it  may  not  render  a  new  verdict.  Wightman  v. 
Chicago,  etc.,  R,  Co.  (1888),  73  Wis.  169,  40  N.  W.  689,  9 
Am.  St.  778,  2  L.  R.  A.  185;  Labar  v.  Koplin  (1851),  4 
Comst.  (N.  Y.)  ^547;  Root  v.  Sherwood  (1810),  6  Johns. 
•68,  5  Am.  Dec.  191 ;  Proffatt,  Jury  Trials,  §456 ;  Nickelson 
V.  Smith  (1887),  15  Ore.  200,  14  Pac.  40.  This  has  been  the 
rule  for  centuries.  Saunders  v.  Freeman  (1562),  1  Plow. 
209;  King  v.  Melting  (1698),  5  Mod.  349. 

But  it  is  contended  that  the  court  erred  in  permitting  the 

question,  **Are  you  still  satisfied  with  the  verdict?"  to  be 

asked  the  jury,  and  the  case  of  Bowen  v.  Boiven 

5.  (1881),  74  Ind.  470,  is  cited  in  support  of  this  con- 
tention, in  which  case,  however,  the  Supreme  Court 

held  it  was  not  error  for  the  court  to  refuse  to  permit  such 
a  question  to  be  put,  the  court  saying  that  the  question,  **Is 
this  your  verdict?"  was  all  the  party  had  the  right  to  ask. 
But  we  do  not  consider  that  this  is  an  authority  for  holding 
that  if  the  court,  in  exercise  of  its  discretion  in  such  mat- 
ters, permits  such  a  question  to  be  put,  that  such  action  is 
reversible  error,  unless  it  is  clearly  shown  that  the  rights 
of  a  party  were  prejudiced  thereby.  Each  party  to  the  liti- 
gation was  entitled  to  a  verdict  that  satisfied  the  conscience 
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of  each  member  of  the  panel  at  tlie  time  it  was  presented 
in  open  eourt.  The  question  objected  to  did  not  call  for  an 
explanation  of  the  verdict  or  the  reasons  for  returning  it. 
When  it  was  disclosed  in  any  manner,  before  the  verdict 
was  fully  received  and  recorded,  that  the  verdict  returned 
did  not  meet  the  approval  of  the  whole  panel,  it  became 
a  nullity;  and,  if  the  jury  was  still  in  the  box,  we  can  see 
no  reasonable  objection  to  its  being  sent  back  for  further 
deliberation,  and  its  subsequent  verdict  received  and  acted 
upon  as  its  final  determination. 

The  court  did  not  indicate  in  anv  manner  that  the  verdict 
first  returned  did  not  meet  its  approval,  or  that  the  jury 
was  not  at  full  liberty  to  return  the  same  verdict  after  fur- 
ther deliberation.  The  verdict  finally  returned  appears  to 
have  been  the  result  of  such  further  deliberation,  and  to 
satisfy  the  conscience  of  each  member  of  the  panel.  The 
court,  therefore,  did  not  err  in  receiving  it  and  entering 
judgment  upon  it. 

Judgment  aflSrmed. 

On  Petition  for  Rehearing. 

Hadley,  J. — Upon  petition  for  a  rehearing,  counsel  for 
appellant  have  most  ably  and  earnestly  argued  that  we  are 
in  error  in  holding  that  the  trial  court  did  not  err  in  per- 
mitting the  second  question — **Are  you  still  satisfied  with 
your  verdict  ?' '—to  be  propounded  upon  the  poll  of  the 
jury.  Polling  the  jury  is  but  a  means  of  obtaining  the 
sense,  in  open  court,  of  each  individual  juror,  as  to  the  cor- 
rectness of  the  verdict  rendered.  McClaren  v.  Indianapolis^ 
etc.,  B,  Co.  (1882),  83  Ind.  319;  Joy  v.  State  (1860),  14 
Ind.  138. 

The  absolute  right  of  either  party  to  poll  a  jury  did  not 

exist  at  common  law ;  but  the  exercise  of  the  right  was  left 

to  the  sound  discretion  of  the  trial  judge.    Doyle  v. 

6.  United  States  (1881),  11  Biss.  100.  By  our  statute 
this  right  is  made  absolute,  the  language  of  the  stat- 
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lite  (§570  Burns  1908,  §544  R.  S.  1881)  being:  ** either 
party  may  poll  the  jury."  These  words  are  evidently  used 
in  a  technical  sense,  and,  in  construing  them,  must  be  given 
a  technical  meaning.  §240  Burns  1908,  el.  1,  §240  R.  S. 
1881. 

To  poll  a  jury  is  to  call  the  names  of  the  persons  who 
compose  it,  and  require  each  man  to  declare  his  verdict 
before  it  is  recorded.  Anderson's  Law  Diet.  To  poll 
7.  a  jury  is  to  require  that  each  juror  shall  himself  de- 
clare what  is  his  verdict.  Bouvier's  Law  Diet.  The 
statute  does  not  prescribe  the  form  of  the  question  to  be  pro- 
pounded. Therefore  any  form  of  words  that,  in  a  concise 
manner,  would  elicit  the  information  warranted  under  the 
limitations  of  the  foregoing  definitions  would  meet  the  re- 
quirements of  the  statute  and  accord  the  party  all  of  his 
rights  thereunder ;  the  purpose  of  the  poll  being  to  enable 
the  jurors  to  avail  themselves  of  the  Iocais  poenitentiae  and 
correct  a  verdict  mistakenly  reached,  or  about  which, 
upon  further  reflection,  they  have  doubt.  Blackley  v.  Shfl- 
don  (1810),  7  Johns.  (N.  Y.)  •32;  Root  v.  Sherwood  (1810), 
6  Johns.  (N.  Y.)  •GS,  5  Am.  Dec.  206. 

It  has  been  a  fundamental  principle  of  the  law  from  the 
time  of  the  inauguration  of  the  jury  system  to  allow  the 
jury  all  reasonable  opportunity,  before  their  verdict  is  re- 
corded and  they  are  discharged,  to  declare  the  truth  accord- 
ing to  their  consciences.  And  the  object  of  the  poll  is  to 
give  the  juror  an  opportunity  to  declare  in  open  court  his 
judgment  in  praesenti.  3  Blackstone's  Comm.,  ^377;  Anony- 
mous (1562),  2  Dyer  204b;  Saunders  v.  Freeman  (1562), 
2  Dyer  209a;  Watts  v.  Brains  (1601),  Cro.  Eliz.  779; 
Commonwealth  v.  Roby  (1832),  12  Pick.  496;  Adkins  v. 
Blale's  Admrs.  (1829),  25  Ky.  *40;  Perry  v.  Mays  (1831), 
2  Bailey  (S.  C.)  354;  Lawrence  v.  Stearm  (1831),  11  Pick. 
501;  Weeks  v.  Hart  (1881),  24  Hun  181;  Campbell  &  Jones 
v.  Murray  (1878),  62  Ga.  86;  Martin  v.  Moreloch  (1863), 
32  111.  485;   Scoit  v.  Scott  (1885),  110  Pa.  St.  387,  2  Atl 
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531;  Labar  v.  Koplin  (1851),  4  Comst.  (N.  Y.)  *547.  In 
the  case  last  cited  the  court  say:  *'It  is  decided  to  be  the 
absolute  right  of  a  party  to  have  the  jury  polled  on  their 
bringing  in  their  verdict,  whether  it  be  sealed  or  oral,  un- 
less he  has  expressly  agreed  to  waive  that  right.  The  ob- 
ject of  polling  a  jury  is  to  ascertain  if  the  verdict  which 
has  just  been  presented  or  announced  by  their  foreman  is 
their  verdict,  or  in  other  words  if  they  still  agree  to  it; 
not  to  ask  them  what  their  verdict  means,  nor  to  question 
them  as  to  their  intention  in  finding  it." 

This  being  the  intent  and  purpose  of  the  law,  the  exact 
form  of  the  question  to  be  propounded  would  seem  imma- 
terial so  long  as  the  answers  pertinent  thereto  are  in 

5.  exact  line  with  such  intent  and  purpose.  This  is 
illustrated  by  the  fact  that  the  form  of  the  question 
varies  in  different  jurisdictions  as  well  as  in  different  courts 
of  the  same  jurisdiction,  although  all  agree  upon  the  pur- 
pose and  limitations  of  the  poll.  The  one  in  most  com- 
mon use  is  the  simple  question,  **Is  this  your  verdict  t"  Sev- 
eral cases  hold  with  Bowen  v.  Botven  (1881),  74  Ind.  470, 
that  this  covers  the  whole  scope  of  the  inquiry,  and  is  all  that 
a  party  has  a  right  to  ask.  And  while  we  are  unqualifiedly 
of  the  opinion  that  it  is  a  much  safer  practice  for  our 
courts  to  confine  themselves  to  this  simple  form  of  inquiry, 
yet  we  do  not  hold  and  do  not  understand  the  case  just  cited 
to  hold  that  the  inquiry  must  necessarily  be  in  those  exact 
words,  and  that  the  same  inquiry  may  not  be  couched  in  dif- 
ferent language.  And  we  can  see  no  substantial  difference 
between  the  question,  **Is  this  your  verdict?"  and  the  ques- 
tions as  here  put,  "Is  this  your  verdict?"  and  **Are  you 
still  satisfied  with  it?"  The  first,  when  put  singly,  in 
reality  embodies  tw'o  questions:  (1)  **Is  this  the  verdict 
you  agreed  to  in  your  jury  room?"  (2)  *'Is  this  the  verdict 
you  agree  to  now  in  open  court  f"  The  questions,  as  pro- 
pounded in  this  vHHi%  ask  the  same  thing  in  an  amplified 
form.    As  was  said  in  the  syllabus  to  the  case  of  Campbell 
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dr  Jones  v.  Murray,  supra:  **In  polling  the  jury,  the  better 
fonn  of  (iuestiou  is,  'Is  that,  or  is  it  not,  your  verdict?* 
[Black  V.  Thornton  (1860) J  31  Ga.  641,  661.  *l)id  you 
consent  to  that  verdict,  and  do  you  now  consent?'  Ls  not 
substantially  different  from  this  form.  An  answer  by  a 
juror,  to  the  effect  that  he  had  agreed  to  the  verdict  in 
the  jury  room,  but  that  he  did  not  think  it  was  exactly  right, 
should  not  be  taken  as  committing  him  to  the  verdict  abso- 
lutely. Assent  in  the  jury  room,  where  there  is  to  be  an 
immediate  delivery  into  court,  is  not  sufficient.  It  is  neces- 
sar>'  to  abide  by  such  assent  and  adhere  to  it  until  the  ver- 
dict is  no  longer  in  fieri.  When  one  or  more  of  the  jurors 
cannot  face  the  parties  and  the  public  with  the  finding, 
there  should  be  further  deliberation." 

We  make  a  clear  distinction  between  the  case  of  Camp- 
bell &  Jones  V.  Murray,  supra,  and  the  case  of  Bowen  v. 
Boxven,  supra,  and  we  do  not  hold  that  appellee  had  a  right 
to  require  the  second  question  propounded.  What  we  do 
hold,  however,  is  that,  on  a  poll  of  the  jury,  the  propound- 
ing of  said  question  which  was  within  the  scope  of  the  in- 
quiry, and  in  effect  the  same  as  the  single,  simple  inquiry 
recognized  in  all  jurisdictions  as  proper,  was  not  reversible 
error. 

The  petition  for  a  rehearing  is  overruled. 

Roby,  J.,  absent. 


EvANSviLLE  Hoop  and  Stave  Company  v.  Bailey, 

[No.   6.200.     Filed  April  21,   1908.     Ilehearlng   denied  Ootolmr   7, 
1908.    Transfer  denied  .January  15,  190J).l 

1.  Pleading. — Cofnplai-nt, — Maf<tcr  and  Servant.—T^uffuanlrd  ^air. 
— Proximate  Cause, — A  complaint  alloKing  that  a  s<»rvant  was 
working  at  an  un;^nardtMl  saw  and  that  hlH  foot  slippod  canshij? 
him  to  fall  and  hi8  arm  to  Ik;  (•au;?ht  on  Huch  saw,  to  his  injury, 
shows  that  the  failure  to  ^mrd  the  saw  was  the  i>roximsito  cause 
of  bis  injury,    pp.  156,  ^(iO. 

2.  Pleading. — Complaint. — Arermentfi. — ^The  avormonta  of  a  com- 
plaint must  be  direct,    p.  150. 
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3.  Master  and  Servant. — Unyuardcd  Machinery. — Xcffligcnce. — 
The  failure  to  guard  daiiRorous  raachiuery,  as  retjulred  by  section 
nine  of  the  factory  act  (§8029  Burns  1908,  Acts  1899,  p.  231),  con- 
stitutes negligence  per  sc.    p.  150. 

4.  Neougekce. — Proximate  Cause, — The  proximate  cause  of  an  in- 
jury Is  tliat  cause  from  which  an  injury  should  reasonably  have 
been  antlcipate<l,  and  without  which  the  Injury  would  not  have 
occurred ;  and  it  docs  not  cease  to  be  such  because  of  intervening 
events  concurring  to  bring  the  Injury  about,    p.  157. 

5.  Negligence. — Proof, — Anticipation  of  Injury. — Proof  that  de- 
fendant was  negligent,  and  that,  as  a  result  thereof,  the  plaintiff 
sustained  injuries,  is  sufficieat,  without  showing  that  the  conse- 
quences of  such  negligence  could  have  been  foreseen,    p.  157. 

0.  Pleading. —  Complaint. —  Scgligcncc. —  Proximate  Cause. —  Gen- 
eral Allegations. — A  general  allegation  that  plalntiflTs  injuries 
were  caused  by  the  negligence  of  defendant,  without  i)olnting 
out  the  spcdtic  acts  thereof,  is  insufficient,    p.  158. 

7.  Statutes. — Factory  Act. — Purpose, — The  purpose  of  section  nine 
of  the  factory  act  (Acts  1809,  p.  231,  §8029  Bums  1908)  was  to 
prevent  injuries  to  servants  by  comiielllng  factory  owners  to  guard 
their  dangerous  machinery,    pp.  159, 164. 

8.  Trial. — Instructions. — Master  and  Servant. — Unguarded  Sate, — 
An  instruction,  in  a  personal  injury  case,  that  If  the  saw  upon 
which  the  plaintiff  was  injured  was  not  properly  guarded,  that  if 
it  could  have  been  guarded  without  interfering  with  its  effi- 
ciency, that  if  the  plaintiff  was  in  tlie  line  of  his  duty  at  the  time, 
and  if  the  Injury  would  not  have  occurred  if  the  saw  had  been 
guarded,  the  verdict  should  be  for  the  plaintiff,  is  correct,    p.  101. 

9.  Trial. — Instructions. — Considering  All  the  Facts. — Damages. — 
Master  and  Servant. — An  instruction,  in  a  personal  injury  case, 
that  in  assessing  damages  the  jury  should  consider  every  phase  of 
the  Injury,  loss  of  time,  ability  to  earn  money,  iH^rmanent  impair- 
ment, pain,  both  physical  and  mental,  past  and  future,  and  per- 
sonal disfigurement,  and  give  such  a  sum  '^as  will  conii)enss)te 
[plaintiff]  for  the  Injuries  received,  talcing  into  consideration 
all  the  facts  proved  In  the  case,"  is  correi*t.    p.  161. 

10.  Master  and  Servant. —  Dangci'ous  Machinery. —  Unguarded 
Sate, — Proximate  Cause, — Evidence. — Evidence  showing  that  a 
servant  in  working  near  an  unguarde<l  saw,  which  could  have  been 
guarded  without  injury  to  its  efficiency,  accidentally  slipped  and 
fell  against  such  saw.  to  his  injury,  sustains  a  verdict  for  plain- 
tiff,   p.  102. 

11.  Master  and  Skuvam'. — Unguarded  Sate. — Anticipation  of  In- 
jury.— It  can  reasonably  be  antlcipatiHi  that  servants  worlcing  at 
an  unguarded  saw  may  accidentally  fall  against  same.    p.  l(v). 

12.  Xeguoence. —  Proximate  Cause. —  Unguarded  Saw. —  tilippinij 
and  Falling. — Where  a  servant  working  at  an  unguarded  saw 
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slipped  and  fell  against  such  saw,  the  failure  to  guard  the  saw, 
and  not  the  slipping  of  his  foot,  Is  the  proximate  cause  of  the 
resulting  injury.  P.  H.  d  F.  Af.  Roots  Co.  v.  Meeker  (1905),  165 
Ind.  132,  distinguished,  p.  1(>5. 
13.  Negligence.  —  Contributory.  —  Unguarded  Sate.  —  Slipping,  — 
Question  for  Jury. — Appeal, — Whether  a  servant  was  guilty  of 
contributory  negligence  in  his  position  and  in  the  manner  of  con- 
ducting bis  work,  whereby  be  slipped  and  fell  against  aii  un- 
guarded saw  is  a  question  for  the  Jury,  whose  verdict  thereon  is 
conclusive  on  appeal,    p.  167. 

From  Posey  Circuit  Court;  Walter  S.  Jackson,  Special 
Judge. 

Action  by  Albert  Bailey  against  the  Evansville  Hoop  & 
Stave  Company.  From  a  judgment  on  a  verdict  for  plain- 
tifif  for  $3,000,  defendant  appeals.    Affirmed. 

Elmer  E.  Stevenson  and  Andretv  J.  Clark,  for  appellant. 
W.  D.  Hardy,  G,  K,  Denton,  W.  D.  Robinson  and  William 
E.  StUwell,  for  appellee. 

Rabb,  J. — The  appellee  sued  appellant  to  recover  damages 
for  personal  injuries  alleged  to  have  been  caused  by  appel- 
lant's negligence.  Appellant's  demurrer  to  the  complaint 
was  overruled,  an  answer  of  general  denial  filed,  the  cause 
tried  by  a  jury,  and  a  verdict  returned  in  favor  of  appellee. 
Appellant's  motion  for  a  new  trial  was  overruled,  and  judg- 
ment rendered  in  favor  of  appellee  on  the  verdict. 

The  rulings  of  the  court  on  the  demurrer  to  the  complaint 
and  motion  for  a  new  trial  are  assigned  as  errors  here. 

The  complaint  averred  in  substance  that  defendant  was, 
at  the  time  of  the  accident  to  plaintiff,  engaged  in  the  manu- 
facture of  barrel  hoops,  and  that  plaintiff  was  in  its  employ ; 
that,  at  the  date  named,  plaintiff  was  assigned  by  defendant 
to  the  work  of  off-bearing  at  a  certain  table  where  a  gang- 
saw  was  operated;  that  while  in  the  proper  discharge  of 
the  duties  of  his  employment  he  was  injured  in  the  follow- 
ing manner:  "About  3:30  o'clock  in  the  afternoon  of  said 
day,  while  the  plaintiff  was  engaged  in  the  performance 
of  the  duties  of  bis  employment  at  said  table  and  saw  where 
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his  duties  were  performed,  his  foot  slipped  on  the  floor,  caus- 
ing him  to  lose  his  balance  and  fall ;  that  in  falling  his  left 
hand  and  arm  struck  the  top  of  said  saw,  which  was  open 
and  exposed,  without  any  guard  around  or  above  it  to  pre- 
vent his  hand  and  arm  from  coming  in  contact  therewith; 
that  in  striking  said  saw  with  his  left  hand  and  arm  said 
hand  and  arm  were  so  severely  lacerated  and  injured  that  it 
was  necessary  to  amputate  said  arm;  •  •  •  that  said 
saw  could  have  been  guarded  by  defendant  without  inter- 
fering with  the  use  thereof;  •  •  •  that  the  defendant 
carelessly,  negligently  and  unlawfully  failed  to  have  said 
saw  properly  guarded  at  said  time,  in  violation  of  the  law 
of  the  State  of  Indiana,  and  that  said  injury  to  plaintiflf  was 
caused  solely  by  the  negligence  of  the  defendant." 

The  point  is  made  against  the  sufficiency  of  the  complaint 
that  it  fails  to  show  by  direct  averment  or  necessary  infer- 
ence that  the .  negligence  charged  against  appellant 

1.  was  the  proximate  cause  of  the  appellee's  injury,  and 
many  authorities  are  cited  in  support  of  appellant's 

contention. 

That  it  must  affirmatively  appear  from  the  averments 
of  the  complaint  that  the  injury  complained  of  was  proxi- 
mately caused  by  the  negligence  charged,  admits  of 

2.  no  controversy.    The  question  presented  is,  does  this 
fact  appear  from  the  direct  averments  of  the  com- 
plaint, or  the  necessary  inferences  arising  therefrom  t 

Section  nine  of  the  acts  of  1899  (Acts  1899,  p.  231,  §8029 

Bums  1908),  being  the  factory  act,  requires  that  all  saws 

used  in  manufacturing  establishments  shaU  be  ''prop- 

3.  erly  guarded,''  and  a  failure  on  the  part  of  the 
owner  of  such  establishment  properly  to   guard   a 

saw  used  in  such  establishment,  that  could  be  properly 
guarded  without  interfering  with  its  efficient  use,  is  negli- 
gence per  se,  Davis  v.  Mercer  Lnwher  Co,  (1905),  164  Ind. 
413;  Laporte  Carriage  Co.  v.  Sullender  (1905),  165  Ind. 
290;   Nickcij  v.  Dougan  (1905),  34  Ind.  App.  601;  Espen- 
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laub  V.  Ellis  (1904),  34  Ind.  App.  163;  Blanchard-IIamil' 
ton  Furniture  Co.  v.  Colvin  (1904),  32  Ind.  App.  398. 

Proximate  cause  is  that  act  which  immediately  causes  or 

fails  to  prevent  an  injury  that  might  reasonably  have  been 

anticipated  would  result  from  the  negligent  act  or 

4.  omission   charged,   and  without  which  such  injury 
would  not  have  occurred.     1  Thompson,  Negligence 

(2d  ed.),  §§56,  58;  Deming  A  Co.  v.  Merchants  Cotton- 
Press,  etc.,  Co.  (1891),  90  Tenn.  306,  313, 17  S.  W.  89, 13  L. 
R.  A.  518;  Lindvall  v.  Woods  (1891),  44  Fed.  855;  Ring 
V.  City  of  Cokoes  (1879),  77  N.  Y.  83,  89,  33  Am.  Rep.  574; 
Laidlaw  v.  Sage  (1899),  158  N.  Y.  73,  52  N.  E.  679,  44  L. 
R.  A.  216;  Taylor  v.  Baldwin  (1889),  78  Cal.  517,  21  Pac. 
124;  ASimons'  Admr.  v.  Southern  R.  Co.  (1898),  96  Va.  152, 
31  S.  B.  7;  Lane  v.  Atlantic  Works  (1872),  111  Mass.  136; 
Mexican,  etc.,  R.  Co.  v.  Mussette  (1894),  86  Tex.  708,  26 
S.  W.  1075,  24  L.  R.  A.  642 ;  Gonzales  v.  City  of  Galveston 
(1892),  84  Tex.  3,  19  S.  W.  284,  31  Am.  St.  17;  St.  Louis, 
etc.,  R.  Co.  V.  McKinsey  (1890),  78  Tex.  298,  14  S.  W.  645, 
22  Am.  St.  54;  Scale  v.  Gulf,  etc.,  R.  Co.  (1886),  65  Tex. 
274,  57  Am.  Rep.  602;  Weick  v.  Lander  (1874),  75  III.  93; 
Brown  v.  Wabash,  etc.,  R.  Co.  (1886),  20  Mo.  App.  222. 

The  test  is  to  be  found  in  the  probably  injurious  conse- 
quences which  were  to  be  anticipated,  and  not  in  the  num- 
ber of  subsequent  events  and  agencies  which  might  arise 
to  bring  such  consequences  about.  1  Thompson,  Negligence 
(2d  ed.),  §§58,  59,  and  cases  cited. 

It  is  not  required  in  order  to  fix  appellant's  liability, 
after  its  negligence  has  been  established  and  resulting  in- 
jury to  the  appellee,  to  show,  in  addition  thereto, 

5.  that  the  consequences  of  appellant's  negligence  could 
have  been  foreseen.     It  is  siiflficient  that  it  be  shown 

that  the  injuries  are  the  natural,  though  not  the  inevitable, 
result  of  the  appellant's  negligent  fault;  such  injuries  as 
in  ordinary  circumstanees  are  likely  to  «'iisut'  fn»iii  tln'  a<'l 
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or  omission  charged.  1  Thompson,  Negligence  (2d  ed.), 
§59;  1  Bailey,  Per.  Inj.,  §1030;  1  Shearman  &  Redfield, 
Negligence  (5th  ed.),  §29;  Louisville,  etc,  R.  Co.  v.  Wood 
(1888),  113  Ind.  544;  Clare  v.  Mclniire  (1889),  120  Ind. 
262;  Meredith  v.  Reed  (1866),  26  Ind.  334;  Billman^  v. 
Indianapolis,  etc.,  R.  Co.  (1881),  76  Ind.  166,  40  Am.  Rep. 
230;  White  Sewing  Machine  Co.  v.  Richter  (1891),  2  Ind. 
App.  331;  Bohrer  v.  Dienhart  Harness  Co.  (1898),  19  Ind. 
App.  489;  Schumaker  v.  St.  Paul,  etc.,  R.  Co.  (1891),  46 
Minn.  39,  48  N.  W.  559,  12  L.  R.  A.  257 ;  Christianson  v. 
Chicago,  etc.,  R.  Co.  (1896),  67  Minn.  94,  69  N.  W.  640; 
Hill  V.  Winsor  (1875),  118  Mass.  251 ;  Hoepper  v.  Southern 
Hotel  Co.  (1898),  142  Mo.  378,  44  S.  W.  257;  Miller  v.  St. 
Louis,  etc.,  R.  Co.  (1886),  90  Mo.  389,  2  S.  W.  439. 

The  complaint  undertakes  to  make  out  a  case  against  ap- 
pellant for  failure  to  comply  with  the  provisions  of  the 
statute  referred  to,  and  it  is  not  questioned  but  that  the 
complaint  states  facts  sufficient  to  show  negligence  on  the 
part  of  the  appellant  in  failing  properly  to  guard  the  saw, 
as  required  by  the  law.  It  also  sufficiently  appears  that 
the  appellee  was  injured  by  his  hand  and  arm's  coming  in 
contact  with  the  unguarded  saw.  But  appellant  contends 
that  this  is  not  sufficient,  and  that  these  facts  do  not  show 
that  appellant's  failure  properly  to  guard  the  saw  was  the 
proximate  cause  of  the  injury  complained  of.  There  is  a 
general  allegation  in  the  complaint  that  appellee's 
6.  injury  was  caused  solely  by  the  negligence  of  the  de- 
fendant, without  referring  to  what  acts  of  negligence. 
We  agree  with  appellant  that  this  is  an  insufficient  state- 
ment of  fact  to  show  that  the  negligent  acts  and  omissions 
charged  in  the  complaint  were  the  proximate  cause  of  ap- 
pellee's injury.  There  is  no  formal  averment  in  the  com- 
plaint that  the  negligence  charged  was  the  proximate  cause 
of  the  injury  complained  of,  nor  does  the  complaint,  in  so 
many  words,  aver  that  the  saw  that  injured  appellee  could 
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have  been  so  guarded  as  to  prevent  the  particular  injury 
suffered  by  appellee.  The  statute  upon  which  the  action  is 
founded  simply  requires  that  the  saw  or  other  dangerous 
machine  be  ** properly  guarded,"  without  specifying  in 
\vhat  manner  the  same  is  to  be  guarded,  or  what  dangers 
are  to  be  guarded  against,  nor  does  it  in  express  terms 
designate  what  persons  or  things  ai^e  designed  to  be  pro- 
tected by  its  provisions.  Wliat  is  meant,  therefore,  by  the 
term  **  properly  guarded, '*  must  be  determined  by  a  proper 
construction  of  the  statute. 

It  is  a  matter  of  common  knowledge  that,  owing  to  the 
spirit  of  invention  and  the  demands  of  business,  the  use  of 

powerful,  swiftly-moving  and  dangerous  machinery 
7.     in  manufacturing  establishments  in  this  country  has 

been  constantly  growing  at  an  ever-increasing  rate 
for  many  years,  and  at  the  same  time  the  casualty  list  from 
accidents  resulting  from  the  use  of  such  machinery  has  been 
constantly  swelling  until  at  the  date  of  the  passage  of  this 
law  it  had  reached  alarming  proportions.  Both  the  title 
of  the  act,  which  declares  it  to  be  **An  act  concerning  labor, 
and  providing  means  for  protecting  the  liberty,  safety  and 
health  of  laborers,"  etc.,  and  the  provisions  of  the  law, 
dearly  show  that  this  condition  of  affairs  was  in  the  legis- 
lative mind  in  the  enactment  of  this  law,  and  was  an  evil 
sought  to  be  remedied  thereby.  Its  obvious  purpose,  among 
otlier  things,  was  to  reduce  the  hazard  to  those  employed 
about  dangerous  machinery,  to  protect  them  from  injury 
by  accidental  contact  therewith,  and  it  was  evidently  de- 
signed to  protect  the  employe  not  only  from  unavoidable 
accidents,  but  from  his  own  negligent  and  careless  acts 
which  might  result  in  his  injury  from  accidental  contact 
with  such  dangerous  maohiner5^  Not  that  the  law  gives  to 
the  employe  a  new  right  or  remedy  against  his  employer  for 
such  injuries,  or  in  anywise  relieves  him  from  his  common- 
law  duty  to  exercise  reasonable  care  to  protect  himself.    Its 
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purpose  is  to  prevent  injury,  not  to  give  a  right  or  remedy 
for  its  occurrence.  Davis  v.  Mercer  Lumber  Co.,  supra; 
Nickey  v.  Dougan,  supra;  Espenlaub  v.  Ellis,  supra. 

The   complaint   avers   that   **the   saw   could   have   been 

guarded   by   defendant   without   interferinjif   with   the   use 

thereof."     The  negligence  charged  against  defend- 

1.  ant  in  the  complaint  is  that  the  **  defendant  careless- 
ly, negligently  and  unlawfully  failed  to  have  said  saw 
properly  guarded  at  said  time,  in  violation  of  the  law  of 
the  State  of  Indiana."  What  is  a  person  of  common  under- 
standing bound  to  know  was  meant  and  intended  by  these 
terms?  We  think  that  in  the  connection  in  which  they  are 
used,  and  the  meaning  this  statute  imports  to  them,  the  ap- 
pellant company  was  bound  to  understand  that  the  appellee 
thereby  charged  that  said  appellant  failed  and  neglected 
so  to  guard  the  saw  in  question  as  to  protect  the  appellee 
from  accidental  contact  therewith,  to  his  injury,  and  that 
the  saw  could  have  been  so  guarded  without  interfering  with 
its  use.  This  being  the  meaning  of  the  terms  directly  em- 
ployed in  the  complaint,  descriptive  of  appellant's  negli- 
gence, and  it  being  further  directly  averred  that  the  saw 
was  open  and  exposed,  without  any  guard  around  or  above 
it  to  protect  appellee's  hand  and  arm  from  coming  in  con- 
tact therewith,  and  that  the  appellee,  without  fault  on  his 
part,  slipped  and  fell,  and  in  falling  his  hand  and  arm 
struck  the  saw  and  he  was  injured,  we  think  the  inference 
necessarily  follows  that  the  appellant's  negligence  in  failing 
properly  to  guard  the  saw  was  the  immediate  and  eflScient, 
and  therefore  the  proximate,  cause  of  appellee's  injury  com- 
plained of.  Byard  v.  Harkrider  (1886),  108  Ind.  376; 
Douthit  V.  Mohr  (1888),  116  Ind.  482;  Malott  v.  Sample 
(1905),  164  Ind.  645;  Evansville,  etc,  R.  Go.  v.  Darting 
(1893),  6  Ind.  App.  375. 

The  grounds  of  appellant's  motion  for  a  new  trial  are 
the  insufficiency  of  the  evidence  to  sustain  the  verdict,  and 
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error  of  the  court  in  giving  instructions  one  and  four,  re- 
quested by  appellee. 

Instruction  one  reads  as  follows:    '*The  court  instructs 

you  that  if  you  find  from  the  evidence  that  the  savr  upon 

which  the  plaintiff  was  injured  was  not  properly 

8.  guarded,  and  that  it  was  possible  and  practicable  for 
the  defendant  to  guard  said  saw  without  interfering 

with  its  efficient  use,  and  that  the  plaintiff  was  in  the  line 
of  his  duty  at  the  time  of  his  injury,  and  that  if  said  saw 
had  been  properly  guarded  the  plaintiff  would  not  have 
sustained  the  injury  complained  of,  you  should  find  for  the 
plaintiff,  unless  you  further  find  that  the* plaintiff  was 
guilty  of  negligence  contributing  to  his  injury."  The  same 
criticism  urged  against  the  complaint  is  urged  against  this 
instruction :  That  is,  that  it  leaves  out  of  consideration  the 
question  of  proximate  cause.  We  think  that  this  instruction, 
as  applied  to  the  evidence  in  the  case,  is  not  subject  to  the 
criticism  urged  against  it,  for  the  reasons  we  have  given  in 
sustaining  the  sufficiency  of  the  complaint.  If  the  saw  in 
question  could  have  been  so  guarded,  without  affecting  its 
efficient  use,  that  appellee  would  not  have  met  with  the  acci- 
dent, and  because  appellant  failed  so  to  guard  it  the  appel- 
lee, without  fault  or  negligence  on  his  part,  fell  upon  it  and 
was  injured,  there  could  be  no  possible  room  for  inference 
that  his  injury  was  not  proximately  caused  by  such  negli- 
gence. An  instruction  in  practically  the  same  language  was 
held  good  by  this  court  in  the  case  of  Tucker  &  Dorsey 
Mfg.  Co.  V.  Staley  (1907),  40  Ind.  App.  63. 

Instruction  four  complained  of  is  as  follows:     "If  yoij 

find,  under  the  evidence  and  the  rules  of  law  I  have  given 

you,  that  the  plaintiff  is  entitled  to  recover,  it  will 

9.  l3e  your  duty  to  assess  the  amount  of  damages  wliieh, 
in  your  judgment,  he  should  recover.     In  assessing 

this  amount  every  particular  and  phase  of  the  injury  may 
enter  into  the  consideration  of  the  jury  in  estimating  plain- 
VoL.  43—11 
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tiff's  damages,  loss  of  time  with  reference  to  his  condition 
and  ability  to  earn  money  in  his  business  or  calling,  his  loss 
from  permanent  impairment  of  his  physical  powers,  his 
pain  and  suffering,  both  physical  and  mental,  already  en- 
dured and  that  may  be  endured  from  his  injuries  in  the  fu- 
ture, liis  personal  disfigurement,  and  the  jury  should  give 
the  plaintiff  such  a  sum  as  will  compensate  him  for  the 
injuries  received,  taking  into  consideration  all  the  facts 
proved  in  the  case.'*  This  instruction  was  copied  literally 
from  an  instruction  approved  by  the  court  in  the  case  of 
Pittsburgh,  etc.,  B.  Co.  v.  Montgomery  (1898),  152  Ind.  1, 
69  L.  R.  A.  875,  71  Am.  St.  301,  and  has  since  been  approved 
by  the  Supreme  Court  in  the  case  of  Pittsburgh,  etc.,  R.  Co. 
Y.  Collins  (1907),  168  Ind.  467,  and  these  cases  arQ  decisive 
of  the  question  raised  against  the  instruction. 

It  is  earnestly  insisted  that  the  evidence  is  insufficient  to 

sustain  the  verdict.     The  facts  disclosed  by  the  evidence 

were  that  the  appellee,  a  young  man  twenty-two  years 

10.  of  age,  was  employed  by  appellant.  Said  company 
was  engaged  in  the  manufacture  of  hoops  and  staves, 
and  in  this  work  certain  saws  were  used  to  cut  the  material 
to  the  proper  dimensions.  One  of  these  saws  was  a  bolting 
saw  used  to  cut  the  material  from  slabs  into  strips  about 
two  inches  square.  This  saw  was  attached  to  a  mandril 
which  turned  underneath  a  table.  The  saw  protruded  above 
the  table  and  was  located  at  one  end  thereof.  The  table 
was  about  six  feet  long  and  three  feet  wide.  At  the  other 
end  of  the  table  was  a  set  of  gang-saws,  attached  to  the  same 
mandril,  used  to  cut  the  bolts  into  strips  of  the  proper  di- 
mensions to  make  hoops.  Those  gang-saws  protruded  above 
the  table,  the  larpjest  one  some  two  and  one-half  inches.  The 
appellee  worked  at  this  table  as  an  off-bearer,  taking  the 
h()oi)s  and  the  bolts  away  from  the  saw  as  they  were  cut. 
At  the  time  the  injury  occurred  he  had  been  working  at 
the  gang-saw,  taking  the  hoops  from  the  saw  as  they  were 
cut.     He  stood  upon  one  side  of  the  table  and  the  sawyer 
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upon  the  other.  He  worked  under  the  direction  of  the 
sawyer,  and  was  in  duty  bound  to  obey  the  sawyer's  instruc- 
tions. At  the  time  of  the  accident  to  appellee  they  were 
not  cutting  hoops.  They  had  suspended  work  for  a  mo- 
ment. The  sawyer  not  being  well  had  left  the  room  in 
which  they  were  engaged.  On  leaving  the  room  he  said  to 
appellee:  "Clean  up  around  here."  There  was  on  the  table 
at  the  time  some  debris  arising  from  the  work,  and,  while 
appellee  was  engaged  in  cleaning  this  off,  in  some  manner 
his  foot  slipped,  he  fell,  and  his  arm  struck  the 
saw  and  was  so  cut  and  lacerated  that  it  had  to  be  ampu- 
tated. The  saw  was  unguarded.  It  might  have  been  guard- 
ed without  interfering  with  its  efficient  use  in  such  manner 
as  would  have  prevented  the  accident  that  befell  appellee. 
At  the  time  the  appellee  slipped  and  fell,  his  knee  was 
against  a  heavy  weight  called  an  idler,  used  to  take  up  the 
slack  in  the  belt  that  operated  the  mandril  to  which  the  saws 
were  attached.  Appellee  was  unable  to  state  what  was  the 
cause  of  his  losing  his  balance,  but  thought  that  it  must  have 
been  the  idler.  It  is  the  contention  of  appellaut  that  these 
facts  show  that  the  proximate  cause  of  appellee's  injury  was 
the  slipping  of  his  foot,  and  not  the  negligence  of  appellant 
in  failing  properly  to  guard  the  saw.  It  is  argued  that  the 
company  had  no  reason  to  anticipate  such  an  accident  as 
occurred  to  appellee,  and  even  though  it  were  guilty  of  neg- 
ligence in  failing  to  protect  the  saw  with  proper  guards,  yet 
if  the  accident  which  occurred  was  one  that  could  not  rea- 
sonably have  been  anticipated,  it  would  not  be  liable. 

Conceding  that  if  the  injury  were  one  that  could  not  have 

been  reasonably  anticipated  the  appellant  company  would 

not  be  liable,  do  the  facts  shown  in  the  eviden(*e  war- 

11.  rant  the  assumption  that  the  accident  could  not 
have  been  anticipated  ?  We  have  already  shown  the 
test  of  proximate  cause  is  to  be  found  in  the  y)robably  injuri- 
ous consequences  which  were  to  be  anticipated  from  tlic 
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negligent  act  or  omission.  Here  the  negligent  omission 
charged  was  the  failure  of  appellant  to  guard  the  saw.  What 
were  the  probably  injurious  consequences  that  were  reason- 
ably to  be  anticipated  from  such  an  act  of  negligence? 
Were  they  not  that  some  workman  employed  about  the  saw 
would  accidentally  come  in  contact  therewith,  and  be  there- 
by hurt?  It  seems  to  us  that  the  inquiry  answers  itself,  and 
that  there  can  be  no  room  to  question  that  such  were 
the  injurious  consequences  to  be  anticipated  from  such  an 
act  of  negligence.  It  appears  to  this  court  that  the  char- 
acter of  the  mischance  or  accident  that  brings  about  the  con- 
tact between  the  person  of  the  victim  of  the  accident  and 
the  saw  could  not,  on  this  question,  be  important ;  that  the 
injury  to  be  anticipated  from  the  negligent  act  is  too  clear 
to  admit  of  serious  contention,  and  that  the  question  of 
the  intervening  agency  or  mischance — ^that  is,  the  interven- 
ing accident  by  which  the  employe  is  made  the  victim  of 
the  employer's  negligence — ought  not  to  be  controlling.  It 
is  true  that  before  any  injurious  consequence  could  arise 
from  the  negligence  of  the  employer  in  failing  to  guard  a 
saw  some  intervening  accident  must  occur  that  would  bring 
the  employe  in  contact  with  the  saw,  and  the  concurrence 
of  such  intervening  accident  and  the  negligence  of  the  em- 
ployer would  produce  the  injurious  result.  But  the  fact 
that  there  is  some  other  agency  present,  operating  and 
concurring  with  the  negligence  of  the  employer,  could  not 
operate  to  relieve  such  employer  from  the  consequences  of 
his  negligence  which  he  was  bound  to  anticipate. 

As  we  have  before  stated,  it  was  the  purpose  of  the  law 

to  prevent  injuries  to  employes  working  around  dangerous 

machinery.     If  the  saws  were  properly  guarded  no 

7.    injury  could  come  to  an  employe  falling  upon  them, 

whatever  might  have  caused  the  fall.     The  statute 

was  predicated  on  the  assumption  that  accidents  were  liable 

to  happen  bj'  which  those  engaged  in  work  about  unguarded 

saws  might  fall  upon  them  and  be  hurt.    It  was  this  result 
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the  law  was  designed  to  prevent,  regardless  of  the  nature  of 
the  intervening  accident  or  mischance  that  might  bring  it 
about,  and  of  this  legislative  purpose  and  the  reason  for  its 
•enactment  the  employer  is  bound  to  know,  precisely  as  he 
is  bound  to  know  the  law;  and  for  the  court  to  hold  that 
the  employer  may  ignore  the  provisions  of  the  law,  leave 
unguarded  his  dangerous  machinery,  about  which  his  em- 
ployes are  required  to  work,  that  could  be  guarded  without 
interfering  with  its  efficiency,  and  after  an  accident  has 
happened  to  one  of  his  employes,  by  which  he  is  severely  in- 
jured through  falling  into  the  unguarded  machine,  without 
fault  on  his  part,  say:  '*It  is  true,  I  knew  the 
law  was  designed  to  protect  my  employe  from  the  very 
injury  he  has  received,  and  had  I  obeyed  the  law  he  would 
not  have  been  hurt,  but  I  could  not  have  anticipated  that  his 
foot  would  slip,  or  his  hand  would  slip,  or  that  he  would 
meet  with  any  other  specific  mischance  while  engaged  in  his 
work  about  the  machines  and  come  in  contact  therewith, 
and  am  not  therefore  liable.*'  So  to  hold  is  to  destroy  the 
efficacy  of  the  law. 

It  is  claimed  the  slipping  of  appellee  *s  foot  was  the  proxi- 
mate cause  of  the  injury,  and  that  the  unguarded  and  ex- 
posed saw  was  a  mere  condition.    It  is  true  that  the 

12.  slipping  of  appellee's  foot  was  a  proximate  cause  of 
his  injury,  and  it  was  an  immediate  cause  of  his  in- 
jury, but  it  was  not  the  sole,  proximate,  immediate  and  ef- 
ficient cause  of  his  injury.  The  exposed  saw,  while  it  was 
a  condition,  was  a  proximate,  immediate  and  efficient  cause 
of  the  injury  complained  of ;  and  that  there  were  two  causes 
concurring,  as  we  have  before  stated,  in  noway  relieves  the 
company.  The  appellee's  foot  slipped  and  he  fell  in  conse- 
quence. Had  the  saw  been  absent,  no  injury  would  have 
resulted,  or  if  the  saw  had  been  protected,  as  the  law  re- 
quired it  to  be,  no  injury  would  have  resulted  from  the 
slipping  of  the  foot  or  the  fall.  It  was  the  buzz-saw  that 
tore  the  appellee's  arm  oflP,  and  not  the  slipping  of  his  foot. 
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It  was  the  immediate  and  the  efficient  cause  of  the  injury. 
The  slipping  of  the  foot  was  an  incident  that  gave  appel- 
lant's negligence  opportunity  to  work  the  appellee  harm. 

We  are  referred  by  counsel  to  the  case  of  P.  H.  &  F.  M, 
Roots  Co.  V.  Meeker  (1905),  165  Ind.  132,  as  being  a  case 
in  point  decisive  of  the  question  under  consideration.  We 
think  this  case  is  clearly  distinguishable  from  the  case  at 
bar.  Without  undertaking  to  reconcile  this  opinion  with  all 
that  is  said  by  the  learned  judge  who  delivered  the  opinion 
of  the  court  in  that  case,  we  think  that  the  facts  of  the  two 
cases  arc  so  entirely  diflFerent  as  clearly  to  distinguish  them. 
The  court  in  that  case  expressly  recognized  the  rule  that 
if  the  natural  and  probable  consequence  of  the  defendant's 
wrongful  act  or  omission  could  reasonably  have  been  fore- 
seen, it  would  be,  except  for  contributory  negligence  on  the 
part  of  the  plaintiff,  liable,  and  that  one  is  bound  to  antici- 
pate and  provide  against  what  usually  happens  or  what  is 
likely  to  happen.  As  we  have  before  shown,  the  statute  in 
question  contemplates  accidents  of  the  kind  which  hap- 
pened to  this  appellee,  and  that  the  employer  is  bound  to 
anticipate  such  accidents  as  the  statute  contemplates  should 
be  guarded  against.  Here  it  is  shown  by  the  evidence  that 
appellee  was  engaged  in  the  performance  of  his  ordinary 
duties.  Taking,  as  we  are  bound  to  take,  that  evidence  most 
favorable  to  appellee,  and  it  is  shown  that  he  was  engaged 
at  the  time  of  his  injury  in  cleaning  off  the  table  through 
which  the  saw  protruded ;  that  this  he  was  doing  in  obedi- 
ence to  instructions  from  his  superior,  under  whose  direc- 
tion he  was  reriuired  to  work.  It  is  shown  that  in  some  way, 
not  accounted  for,  his  foot  slipped  and  he  lost  his  balance, 
and  in  falling  bis  hand  and  arm  were  caught  on  the  impro- 
tected  saw.  It  is  true  ho  knew  the  saw  was  unprotected; 
but  the  statute  imposing  the  duty  upon  the  employer  to 
guar<l  it  relieves  the  oin])loye  from  the  assumption  of  this 
open  and  ap|)arent  hazard,  and  it  cannot  be  said  in  this 
case,  as  a  matter  of  law,  that  the  circumstances  that  the  ap- 
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pellee,  or  some  other  emploj-e  ent^aj?ed  in  work  about  this 
saw,  might  slip  and  fall  against  it  was  so  remote  and  un- 
likely to  happen  that  it  ought  not  reasonably  to  have  been 
anticipated. 

It  is  claimed,  too,  that  the  evidence  shows  that  the  appel- 
lee was  guilty  of  contributory  neglij^ence,  because  it  is  as- 
serted that  the  evidence  shows  that  at  the  time  his 

13.  foot  slipped  and  he  fell  he  was  standing  with  his  leg 
against  what  is  called  an  ** idler,"  and  that  this  idler 
caused  his  fall.  The  appellee  could  not  certainly  tell  what 
was  the  cause  of  his  losing  his  balance  and  falling.  He 
thought  it  was  the  fact  that  his  leg  was  against  the  idler, 
but  as  to  this  he  was  not  certain ;  but  whether  he  was  guilty 
of  contributory  negligence  in  standing  with  his  leg  against 
the  idler,  or  in  the  manner  in  which  he  was  proceeding  to 
clear  off  the  table,  or  doing  any  other  thing  whicjj  he  did, 
was,  under  the  evidence,  clearly  a  matter  for  the  jury,  and 
not  f 01^  the  court,  and  their  decision  of  that  question  ad- 
verse to  the  appellant  is  conclusive.  We  think  that  no  re- 
versible error  is  apparent  in  the  record. 

The  judgment  of  the  court  below  is  aflBrmed. 

Boby,  C.  J.,  absent. 


Barber  Asphalt  Paving  Company  v.  City  of 

Wabash, 

[No.  G,257.    Filed  January  2C,  1909.] 

1.  Municipal  Cobporations. — Street  Improvement  Contracts. — 
Time  Limits. — Liquidated  Damages, — Municipal  corporations,  in 
their  contracts  for  street  improTements,  niiiy  fix  a  time  within 
which  the  work  shall  be  completed,  and  may  stipulate  for  liqui- 
dated damages  in  case  of  a  violation  thereof,    i).  170. 

2.  E\^DENCE. — Judicial  Xotice. — Seasons. — Time  of  Makimj  Street 
Improvements, — Courts  take  judicial  notice  of  tin*  sc^asons  of  the 
year  and  that  street  improvements  are  not  made  during  the 
winter  months.     i>.  172. 

3.  CoirrBACTS. —  Consideration. —  Street  Improvements. —  Time  for 
Completion. — ^An  agreement  by  a  contractor  to  make  certain  street 
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iniproveinents  within  a  certain  time  is  a  sutticient  consideration  to 
support  a  contract  for  such  street  improvements,    p.  172. 

4.  Contracts. — Liquidated  IJamageft. — Waircr. — Municipal  Corpo- 
rations.— Where  a  contractor  contracted  with  a  city  for  the  mak- 
ing of  street  improvements  within  a  certain  time,  failing  therein 
the  contractor  agreed  "to  pay  and  forfeit  to  the  city''  a  certain 
sum,  the  payment  of  the  assessments  by  tlie  proijerty  owners, 
and  the  payment  of  a  part  of  the  cost  assumed  by  such  city  do  not 
waive  the  city's  claim  for  liquidated  damages,    p.  173. 

5.  Damages. — Liquidated. — Question  for  Court. — Contracts. — The 
question  whether  certain  damages  specified  in  a  contract  are  liqui- 
dated is  for  the  court,    p.  173. 

6.  Damages. — Liquidated. — Failure  to  Complete  Street. — Cities. — 
Contracts. — There  is  no  definite  standard  of  ascertaining  the  exact 
damages  sustained  by  a  city,  the  frontagers,  and  travelers,  by 
reason  of  a  contractor's  failure  to  complete  street  Improvements 
within  the  contract  period ;  and  the  parties  have  the  right  to  stij)- 
ulate  in  advance  the  amount  of  such  damages,    p.  174. 

7.  Damages. — Liquidated. — Estoppel. — One  contracting  to  pay  liq- 
uidated damages  in  case  of  a  breach  of  his  contract  is  e8topi)ed 
from  claiming  that  no  damages  were  sustained,    ix  174. 

8.  Words  and  Phrases. — *' Forfeit.'* — Contracts. — The  word  "for- 
feit," as  used  in  a  contract  providing  for  damages  in  ifise  of  a 
breach,  ordinarily  but  not  always  imports  a  i^enalty,  the  true 
meaning  being  determined  by  the  connection  in  which  It  Is  used, 
p.  174. 

9.  Contracts. — Street  Improvements. — Time  of  Completion. — Liq- 
uidated Damages. — Cities. — A  contract  requiring  the  contractor 
to  complete  certain  street  improvements  "on  or  before  October  1," 
and  "to  forfeit  to  the  city  ♦  ♦  ♦  as  liquidated  damages"  a  cer- 
tain sum  per  day  thereafter  until  completion,  provides  for  liqui- 
dated damages,  and  not  for  a  penalty,    p.  175. 

From  Wabash  Circuit  Court ;  A.  H.  Plummer,  Judge. 

Action  by  the  Barber  Asphalt  Paving  Company  against 
the  City  of  Wabash.  Prom  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Wilson  &  Townley,  for  appellant. 
Shively  &  Smtzer^  for  appellee. 

Myers,  J. — By  this  action  appellant  sought  to  collect 
from  appellee  $750  on  account  of  a  written  contract  entered 
into  between  appellant  and  appellee  for  the  improvement 
of  a  certain  street  in  the  city  of  Wabash  pursuant  to  the 
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provisions  of  an  act  of  the  General  Assembly  of  this  State, 
approved  March  11,  1901  (Acts  1901,  p.  534,  §§3623a-3623h 
Bums  1901). 

The  complaint  was  in  one  paragraph,  to  which  a  demurrer 
for  want  of  facts  was  sustained.  Plaintiff  refused  to  plead 
further,  and  judgment  was  rendered  against  it  and  in  favor 
of  appellee  for  costs. 

From  the  complaint  it  appears  that  the  contract  in  ques- 
tion called  for  the  improvement  of  a  certain  portion  of 
Wabash  street  in  the  city  of  Wabash,  according  to  certain 
plans  an4  specifications  relative  thereto  and  made  a  part  of 
said  contract.  Neither  the  plans,  specifications,  demand  for 
bids,  nor  appellant's  bid  or  the  acceptance  of  its  bid,  con- 
tains any  provision  fixing  a  certain  time  for  the  comple- 
tion of  the  work,  but  the  written  contract  subsequently  en- 
tered into  did  provide  that 

''said  improvement  shall  be  finally  and  in  all  respects 
completed  on  or  before  October  1,  1901,  and  the  party 
of  the  first  part  agrees  to  pay  and  forfeit  to  the  city  of 
Wabash,  as  liquidated  damages,  the  sum  of  $25  for  each 
and  every  day  after  said  October  1, 1901,  until  said  work 
is  finally  completed  and  ready  for  acceptance  by  the 
party  of  the  second  part." 

Said  specifications,  among  other  provisions,  contained  the 
following : 

**The  work  shall  be  commenced  and  carried  on  to  com- 
pletion at  such  points  as  the  city  engineer  may  designate. 
No  square  shall  be  blocked  except  where  the  contractor  is 
actually  working,  and  each  square,  as  soon  as  the  pave- 
ment is  laid,  at  the  discretion  of  the  engineer,  shall  be 
thrown  open  to  public  use ;  but  such  openings  or  using 
of  the  street  shall  not  be  deemed  or  held  to  be  an  accept- 
ance of  any  part  of  the  work.  The  engineer  from  time 
to  time  may  suspend  the  work  at  certain  places,  or  alto- 
gether, if,  in  his  opinion,  public  need  requires  it;  but 
said  engineer  shall  not  have  the  right  to  stop  the  work 
altogether  for  more  than  one  week  at  a  time,  excepting 
that,  whenever  in  the  opinion  of  said  enprineer  the 
weather  is  not  suitable  for  doing  work,  he  may  cause  the 

work  to  be  suspended." 
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It  is  also  shown  that  the  proposed  improvement  was 
more  than  3,000  feet  in  length  and  intersected  by  a 
number  of  cross-streets;  that  appellant,  pursuant  to  said 
contract,  entered  upon  the  work  of  making  said  improve- 
ment, but  failed  to  complete  the  same  until  October  31, 
1901 ;  that  pursuant  to  law  the  cost  ($26,807.38)  of  making 
said  improvement  was  assessed  in  part  against  said  city,  and 
the  balance  against  the  property  abutting  the  improved  por- 
tion of  said  street ;  that  the  amount  so  assessed  against  the 
abutting  property  has  been  paid,  as  w^ell  as  the  amount 
assessed  against  said  city,  except  said  sum  of  $750,  which 
said  city  refused  to  pay  solely  because  of  appellant's  delay 
in  the  completion  of  said  work.  The  complaint  also  states 
'*that  the  defendant  was  not  damaged  or  injured  in  any 
sum  whatever  by  plaintiff's  delay  in  the  completion  of  said 
improvement. ' ' 

The  parties  to  this  appeal  by  their  briefs,  under  the  head- 
ing ** Propositions  or  Points''  (rules  of  the  Supreme  and 
Appellate  Courts,  §22,  d.  5),  present  but  one  question,  and 
that  question  rests  on  the  effect  to  be  given  that  stipulation 
in  the  contract  relating  to  the  time  when  the  work  shall  be 
completed  and  ready  for  acceptance.  If  this  stipulation  is 
to  be  construed  as  fixing  a  penalty,  the  judgment  must  be 
reversed.  If  it  is  a  case  of  liquidated  damages  the  judgment 
must  be  aflSrmed. 

Appellant,  in  connection  with  the  question  just  stated,  has 

submitted   for   our   consideration    certain    other   (juestions 

which  we  will  first  notice.    Appellant  insists  that  the 

1.  stipulation  in  regard  to  time  was  for  the  benefit  of 
the  abutting  property  owners,  and  as  the  city  did  not 
consider  it  in  making  the  assessments  against  the  abutting 
property  it  thereby  waived  its  riglit  to  insist  upon  the  pay- 
ment of  any  damages  for  delay,  citing  Gulick  v.  Conn^ly 
(1873),  42  Ind.  134,  136;  that  such  stipulation  was  in- 
valid, for  the  reason  that  the  procedure  in  cases  of  this 
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kind  is  governed  by  statute,  and,  as  the  statute  is  silent  on 
that  subject,  the  common  council  had  no  authority  to  in- 
clude it  in  the  contract,  and  because  there  was  no  new  con- 
sideration moving  to  the  contractor  to  assume  any  obliga- 
tion other  than  that  named  in  the  specification,  citing 
State,  ex  reL,  v.  Common  Council,  etc.  (1894),  138  Ind. 
455,  463. 

In  the  case  last  cited  the  opinion  discloses  that  the  com- 
mon council  had  instructed  the  mayor  on  behalf  of  the  city 
to  enter  into  a  certain  contract,  and  the  question  in  that 
ease  was  whether  the  mayor  had  exceeded  his  authority,  the 
contract  as  signed  not  having  been  approved  by  the  council. 

In  the  case  before  us  there  is  no  claim  that  the  contract 
was  not  duly  entered  into  on  the  part  of  the  city,  or  that  it 
was  not  the  contract  of  appellant.  Appellant  proceeded 
under  the  contract.  All  the  rights  it  claimed  were  by  virtue 
of  the  contract,  and  any  burden  it  may  have  legally  incurred 
thereby  was  enforceable  unless  released  in  some  manner  au- 
thorized by  law. 

While  the  preliminary  proceedings  had  by  the  city  did 
not  call  for  a  time  limit  for  the  completion  of  the  work,  yet 
ui)on  the  theory  that  cities  have  no  right  to  obstruct  streets 
for  an  imreasonable  length  of  time  in  making  public  im- 
provements {Cummins  v.  City  of  Seymour  [1881],  79  Ind. 
491,  495),  and  in  the  making  of  such  improvements  they 
act  ministerially,  and  their  negligence  may  be  the  basis  of 
an  action  {Murphy  v.  City  of  Indianapolis  [1902],  158  Ind. 
238) ;  and  being  required  by  law  to  exercise  reasonable  care 
to  keep  the  streets  in  a  safe  condition  for  travel  {City  of 
Mtincie  v.  Iley  [1905],  164  Ind.  570;  City  of  Vi7iccnnes  v. 
Specs  [1905],  35  Ind.  App.  389),  and  having  the  power  to 
contract  for  the  making  of  the  improvements,  carries  with 
it  the  implied  power  necessary  to  make  this  contra(*t  effect- 
ive. Boyce  v.  Tukey  (1904),  163  Ind.  202.  The  council, 
having  in  mind  these,  as  well  as  other  well-settled  principles 
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of  law  relative  to  its  duty  regarding  streets  and  its  power 
over  the  same,  no  doubt  desired  a  speedy  consummation  of 
the  proposed  improvement,  and  to  that  end  had  the  stipula- 
tion in  question  inserted  in  the  contract.  It  has  been  held 
that  after  bids  have  been  received  for  a  street  improvement, 
the  council  may  include  extra  work  not  specified  in  the  im- 
provement ordinance  or  in  the  advertisement  for  bids,  and 
assess  the  cost  of  such  work  against  the  abutting  property. 
Boyd  V.  Murphy  (1891),  127  Ind.  174.  The  holding  in  that 
case  goes  farther  than  we  are  required  to  go  in  order  to 
uphold  the  action  of  the  council  in  requiring  a  time  limit. 
Courts  take  judicial  knowledge  of  the  seasons  of  the  year 
(Wasson  v.  First  Xat,  Bank  [1886],  107  Ind.  206,  219),  and 
it  is  a  matter  of  common  knowledge  that  in  this  cli- 

2.  mate  street  improvements  of  the  character  contem- 
plated by  the  parties  are  not  made  during  the  win- 
ter months,  and  for  that  reason  the  council  in  awarding  the 
contract  was  interested  in  having  the  improvement  made 
during  seasonable  weather,  and  the  streets  cleared  before  the 
time  when  climatic  conditions  were  likely  to  stop  the  work. 

The  fact  of  appellant's  agreement  to  complete  the 

3.  work  within  a  specified  time,  naught  appearing  to  the 
contrary,  might  have  been  an  inducement  for  the 

council  to  enter  into  the  contract  with  appellant,  and  is  of 
itself  a  consideration  sufficient  to  support  the  stipulation. 

The  case  of  Oulick  v.  Connely,  supra,  cited  by  appellant 
was  one  where  the  property  owner  sought  to  have  his  as- 
sessment reduced  by  reason  of  a  provision  in  the  contract 
which  provided  **that  five  per  cent  per  month  should  be  de- 
ducted from  the  assessment  of  all  work  done  after  the  ex- 
tension of  the  time  of  the  completion  of  the  contract." 
Held,  that  the  time  to  enforce  the  provision  was  when  the 
last  assessment  was  allowed,  and  that  the  provision  was  en- 
forceable or  not  at  the  option  of  the  city. 

In  the  case  at  bar  more  than  $4,000  of  the  cost  of  the 
improvement  was  assessed  against  appellee,  and  the  com- 
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plaint  shows  that  all  of  said  sum  had  been  paid  ex- 

4.  cept   $750.     Here   the   provision    is   that   appellant 
**  agrees  to  pay  and  forfeit  to  the  city  of  Wabash  as 

liquidated  damages"  the  sum  of  $25  for  each  and  every 
day,  etc.  Its  promise  was  made  to  the  city.  The  city  re- 
tained $750  of  the  amount  due  from  it  to  appellant.  These 
facts  are  far  from  showing  a  waiver  on  the  part  of  the  city 
to  claim  the  benefit  of  the  breach  of  the  contract  to  complete 
the  work  within  the  specified  time,  and  the  case  of  Oulick  v. 
Connely,  supra,  as  to  this  question,  is  not  in  point. 

Again,  referring  to  the  language  of  the  contract  in  ques- 
tion, is  the  per  diem  payment  to  be  regarded  in  the  nature 
of  a  penalty  or  as  liquidated  damages  ?    This  is  pure- 

5.  ly  a  question  for  the  court   (2  Parsons,  Contracts 
[9th  ed.],  •492),  and  it  may  well  be  said  that  it  is 

one,  as  here  presented,  not  easily  answered,  for  the  reason 
that  there  are  but  few  well-established  rules  applicable  alike 
to  all  cases  of  this  character.  ]VIany  cases  will  be  found  in 
the  books,  but,  as  a  rule,  they  are  made  to  rest  upon  facts 
I)eculiar  to  the  individual  case.  The  case  here  is  one  to  be 
determined  from  the  contract.  The  breach  is  admitted,  and 
the  complaint  alleges  that  no  damages  whatever  resulted  to 
appellee  because  of  the  breach.  Such  an  allegation  might 
be  important  in  some  cases,  but  is  of  slight  weight  in  this 
case,  when  we  consider  the  language  employed,  the  situa- 
tion of  the  parties,  and  the  subject-matter  of  the  agreement 
at  the  time  it  was  made.  It  is  clear  that  the  parties  could 
not  say  in  advance  whether  a  failure  to  complete  the  work 
within  a  given  time  would  result  in  considerable  damages 
or  none  at  alL  Heretofore  in  this  opinion  we  have  given 
some  attention  to  the  importance  of  an  early  completion  of 
the  improvement,  and  what  we  then  said  is  pertinent  in 
determining  the  question  of  the  intention  of  the  parties, 
which  is  often  taken  by  the  courts  as  a  controlling  guide  in 
determining  cases  of  this  class.  We  assume  that  when  the 
contract  was  entered  into  appellant  was  acting  in  good 
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faith,  and  believed  that  forty-seven  days  was  time  enough 
in  which  to  do  the  work,  but  for  some  reason,  not  given, 
thirty  additional  days  w^ere  required. 

The  appellant  largely  relies  upon  the  word  ** forfeit," 
found  in  the  stipulation  before  quoted,  to  maintain  its  con- 
tention that  the  contract  calls  for  actual  damages 

6.  only.  There  was  not  at  the  time  of  making  the  con- 
tract, nor  is  there  now,  any  rule  or  pecuniary  stand- 
ard by  which  to  measure  all  damages  which  might  result  to 
the  abutting  property  owners  or  to  the  city  or  to  the  users 
of  the  street  by  reason  of  unnecessary  delay  in  completing 
the  work.  The  subject  being  one  where  the  question  of 
damages  might  likely  arise,  it  was  proper  for  the  parties  to 
agree  upon  such  damages  in  advance,  and  have  their  agree- 
ment enforced,  unless  to  do  so  would  work  an  absurdity  or 
be  unduly  oppressive.    Menges  v.  Milton  Piano  Co.  (1902), 

96  Mo.  App.  283.     Nothing  appearing  in  this  case 

7.  to  take  it  out  of  the  general  rule,  appellant  will  not 
be  heard  to  say  on  finishing  the  work,  and  after  mak- 
ing certain  that  which  at  the  time  was  uncertain,  conject- 
ural and  difficult  to  prove,  that  no  loss  did  actually  result 
from  its  breach  of  the  contract.    The  word  ** forfeit"  ordi- 
narily imports  a  penalty,  but  not  necessarily  so.    Its 

8.  meaning  is  determined,  like  the  words  ''liquidated 
damages,"  by  the  'connection   in  which  it  is  used. 

M erica  v.  Burget  (1905),  36  Ind.  App.  453;  Chaude  v. 
Sh^pard  (1890),  122  N.  Y.  397,  25  N.  E.  358;  Noyes  v. 
Phillips  (18Y5),  00  N.  Y.  408;  Ex  parte  Alexander  (1890), 
39  Mo.  App.  108;  Pogue  v.  Keiveah  Power,  etc.,  Co.  (1903), 
138  Cal.  664,  72  Pac.  144;  Eakin  v.  Scott  (1888),  70  Tex. 
442,  7  S.  W.  777;  ^y^houx  v.  Grinnell  Live  Stock  Co.  (1889), 
9  Mont.  154,  22  Pac.  492;  Mayne,  Damages  (5th  ed.),  146; 
Pastor  V.  Solomon  (1899),  55  N.  Y.  Supp.  956;  3  Parsons, 
Contracts  (9th  ed.),  ^157;  Streeper  v.  Williams  (1865), 
48  Pa.  St.  450. 

The  court,  in  People  v.  Love    (1862),  19   Cal.  676,  in 
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speaking  of  the  word  ** penalty/*  said:    **For  determining 
whether  a  specified  sum  was  intended  and  must  be 

9.  treated  as  a  penalty  or  as  liquidated  damages,  it  is  a 
well-established  principle  of  construction  that  it  will 
be  treated  and  enforced  as  liquidated  damages  where  it  is 
agreed  to  be  paid  for  doing  or  failing  to  do  an  act  in  re- 
spect to  which  the  damages  are  uncertain  and  not  measur- 
able by  any  exact  pecuniary  standard." 

In  the  case  of  Hall  v.  Crowley  (1862),  5  Allen  (Mass.) 
304,  81  Am.  Dec.  745,  the  court  had  under  consideration  the 
effect  of  the  word  ** forfeit"  as  used  in  a  contract  containing 
the  following  clause:  **Por  each  and  every  day's  delay  in 
the  completion  of  said  houses  after  December  1,  said  Hall 
is  to  forfeit  $5."  The  court,  after  concluding  that  the  sum 
named  was  reasonable,  and  should  be  treated  as  liquidated 
damages  and  was  so  intended,  said:  ^^In  cases  of  this 
nature,  where  the  intent  of  the  parties  is  so  clear,  the  use 
of  the  word  *  forfeit'  in  the  clause  providing  for  damages 
in  case  of  a  breach  is  not  regarded  as  of  much  weight." 
Citing  Lynde  v.  Thompson  (1861),  2  Allen  456. 

This  court  in  the  case  of  Merica  v.  Burget,  supra,  followed 
the  rule  declared  in  Jaqua  v.  Headington  (1888),  114  Ind. 
309,  wherein  it  was  said  that  "where  the  sum  named  is  de- 
clared to  be  fixed  as  liquidated  damages,  is  not  greatly  dis- 
proportionate to  the  loss  that  may  result  from  a  breach,  and 
the  damages  are  not  measurable  by  any  exact  pecimiary 
standard,  the  sum  designated  will  be  deemed  to  be  stipulated 
damages."  Texas,  etc.,  R.  Co.  v.  Rust  (1883),  19  Fed.  239, 
241;  Studabaker  v.  White  (1869),  31  Ind.  211,  99  Am. 
Dec.  628. 

In  Nihon  v.  Joneshoro  (1893) ,  57  Ark.  168,  20  S.  W.  1093, 
the  town  had  granted  to  Nilson  and  others  the  right,  for  a 
term  of  years,  to  lay  tracks  and  operate  a  street  railroad  in 
certain  streets  within  the  town.  The  contract  contained  a 
stipulation  requiring  the  completion  of  the  road  within  a 
specified  time:    For  the  breach  of  that  stipulation  it  wa3 
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provided  that  the  parties  holding  the  right  should  forfeit 
the  privileges  granted  by  the  town,  and  should  **alao  forfeit 
and  pay  the  sum  of  $500"  to  the  town.  The  breach  was 
admitted  and  the  actual  damages  to  the  town  by  virtue  of 
the  breach  agreed  to  be  $50.  The  question  in  the  case  was 
whether  the  stipulated  sum  should  be  considered  as  a  pen- 
alty or  as  liquidated  damages.  In  considering  the  case  the 
court  said:  **In  the  case  at  bar  the  appellee  is  a  municipal 
corporation,  and  could  not  in  its  corporate  capacity  suffer 
any  injury  by  a  breach  of  the  contract.  If  an  actual  loss 
was  contemplated  by  the  stipulation  in  (juestion,  it  could 
only  therefore  have  been  such  as  would  result  to  the  public. 
And  as  the  parties  must  have  known  that  it  was  wholly  im- 
practicable to  measure  this  by  any  rule  of  damages,  it  is 
reasonable  to  suppose  that  they  intended  to  fix  by  the  terms 
of  the  contract  the  precise  sum  recoverable  for  its  breach. 
Clark  V.  Barnard  [1883],  108  U.  S.  436,  460,  2  Sup.  Ct.  8781 
27  L.  Ed.  780.  The  stipulated  sum  is  not  so  large  as  to  be 
suggestive  of  an  intention  to  make  it  a  penalty,  and  no  ar- 
gument in  favor  of  treating  it  as  such  can  be  drawn  from 
tlie  form  or  language  of  the  instrument.  The  phrase,  *  for- 
feit and  pay,'  found  in  the  third  clause,  when  construed  with 
all  the  other  provisions  of  the  contract,  cannot  reasonably 
be  taken  to  have  any  other  meaning  than  that,  in  the  con- 
tingency there  mentioned,  the  appellants  would  become 
liable  to  pay  and  should  pay  to  the  appellee  the  sum  of 
$500.'' 

Appellant  insists  that  under  the  i)art-performance  rule 
applicable  to  contracts  of  the  character  in  question,  the  sum 
named  should  be  construed  as  a  penalty  and  not  as  liqui- 
dated damages.  The  pleaded  facts  do  not  bring  the  case 
within  that  rule.  So  far  as  appears,  a  greater  part  of  this 
improvement  may  have  been  done  after  the  time  fixed  in  the 
contract  for  its  completion. 

Judgment  affirmed. 
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Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company  v.  Lynch. 

[No.  6,33G.    Filed  January  2fi,  19U0.] 

1.  Tbial. — Instructions. — Railroads. — Street  Crossings. — Care  Re- 
quired.— ^An  iustnictiou  In  a  street  crossing  case  that  it  was  the 
duty  of  the  railroad  compiiny  "to  give  timely  warning,  of  the  ap- 
proach of  its  locomotive  and  train  of  cars  ♦  ♦  ♦  to  the  plain- 
tiff ♦  ♦  ♦  whether  or  not  there  was  a  statute  or  ordinance 
requiring  signals  to  be  given  at  said  street  crossing,  and  any  fail- 
ure to  exercise  this  care  ♦  ♦  ♦  was  negligence."  is  not  errcMie- 
OU8  as  a  general  instruction,  there  being  a  subsequent  specific 
instruction  outlining  the  statutory  duty  of  the  company  as  to  the 
sounding  of  its  whistle  and  the  ringing  of  its  bell.    p.  179. 

2.  Railroads. — Street  Crossings, — Signals. — Negligence. — Where  a 
railroad  company  gives  the  statutory  signals  at  a  street  crossing 
it  has  discharged  its  duty,  and  negligence  cannot  be  imputed 
against  it  on  account  of  any  conditions  which  may  render  such 
signals  inadequate,     p.  180. 

3.  Tbiai^ —  Instructions. —  Railroads. —  Use  of  Streets. —  Care. — An 
instruction  that  defendant  railroad  company  has  no  exclusive 
rights  in  the  street  and  that  it  must  *'so  use  and  manage  its 
trains  as  not  to  injure  others  who  are  lawfully  using  the  street, 
and  the  running  of  trains  at  a  high  si)ecd  over  the  crossing,  with- 
out ♦  *  *  ringing  a  bell  or  sounding  a  whistle,  will  render 
the  company  liable  if  plaintiff  was  without  fault,*'  is  not  errone- 
ous,   p.  180. 

4.  Raiiaoads. — Using  Streets. — Statutory  Signals. — Care. — ^The  giv- 
ing of  the  statutoiT  signals  by  a  railroad  company  using  the 
streets  does  not  wholly  absolve  it  from  its  duty  to  care  for  others 
using  such  streets,    p.  180. 

5.  Damages. — Special. — Railroads. — Care  and  Medical  Services. — 
Time. — Damages  for  care,  medical  cxi»eiise  and  loss  of  time, 
caused  by  the  negligence  of  a  railroad  company  must  be  siHJcially 
alleged  and  proved,    p.  182. 

6.  Damages. — Special. — Compla  irt t, — A  vcrmcn ts  of.. — Ra  ilroa  ds. — A 
complaint  averring  that  defendant  railroad  company  negligently 
injured  plaintiff  causing  him  to  be  "unable  to  ixirform  manual 
labor'*  and  causing  him  "to  hire  a  physician  at  great  expense," 
and  further  averring  that  his  injuries  are  permanent  to  his  dam- 
age in  a  certain  sum,  covers  special  damages  proved  as  to  care 
and  medical  expense  and  los6  of  time.    p.  188. 

7.  Rahboads.  —  Street  Crossings.  —  Negligence.  —  Contributory.  — 
When  Inferences  for  Jury. — The  questions  of  negligence  and  con- 
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trlbutory  negligence  on  the  part  of  a  railroad  comi)a!iy  and  the 
driver  of  a  buggy,  the  evidence  showing  tliat  the  driver  stopiied, 
alighted,  looked  and  listened  for  a  train,  but  neither  saw  nor 
heard  any,  that  he  drove  upon  the  track,  looking  and  listening, 
the  conipany*s  cars  obstructing  the  vision,  and  was  struck  by  a 
train,  are  for  the  jury.    p.  184. 

8.  Neougence. — Undisputed  Facts. — Diverse  Inferences. — Duties  of 
Courts, — ^Where  the  facts  in  a  negligence  case  are  undisputed, 
and  a  Jury  and  the  trial  Judge  have  drawn  therefrom  the  infer- 
ence of  defendant's  negligence,  courts  on  api>eal  should  be  very 
reluctant  to  hold  that  only  one  inference — that  of  freedom  from 
negligence — can  be  drawn  by  reasonable  men.    p.  185. 

9.  Negligence, — Traveler  at  Railroad  Crossing. — ^A  traveler,  upon 
crossing  a  railroad  track,  must  act  with  reasonable  care,  under 
the  particular  circumstances,  to  avoid  injury,  the  sufficiency  of 
such  care  being  ordinarily  a  question  for  the  jury.    p.  186. 

10.  Negligence. — Traveler  on  Railroad  Crossimj. — i^eeiny  and  Hear- 
ing,— The  presumption  is  that  a  traveler  approaching  a  highway 
crossing  saw  and  heard  a  train  which  was  visible  and  audible,  but 
the  law  does  not  prescribe  the  distance  a  traveler  shall  lie  from 
the  crossing  when  he  must  look  and  listen,    p.  180. 

11.  Appeal. — Weighing  Evidence. — The  Api)ellate  Court  cannot 
weigh  conflicting  evidence,     p.  18G. 

.    Prom  Tipton  Circuit  Court;  J,  F.  Elliott,  Judge. 

Action  by  Marion  A.  Lynch  against  the  Pittsburgh,  Cin- 
cinnati, Chicago  &  St.  Louis  Railway  Company.  From  a 
judgment  for  plaintiflF,  defendant  appeals.    Affirmed. 

John  L,  Rupe  and  H.  B.  Beauchamp,  for  appellant. 
William  8.  Christiaji,  T,  J.  Bishop  and  Dan  Waugh,  for 
appellee. 

Hadley,  J. — Appellee  sued  appellant  for  damages  on  ac- 
count of  injuries  sustained  in  a  collision  with  one  of  appel- 
lant's trains  at  a  highway  crossing  in  the  tow^n  of  Ar- 
cadia. The  negligence  charged  in  the  complaint  is  running 
at  a  high  and  unusual  rate  of  speed  and  failing  to  give 
proper  signals  for  the  crossing  at  which  the  accident  oc- 
curred. Trial  was  had  by  a  jury,  and  judgment  rendered 
in  favor  of  appellee  for  $1,000. 

Appellant  presents  as  its  first  ground  for  reversal  the 
alleged  error  of  the  court  in  giving  instruction  foiu*,  which, 
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in  connectfon  with  instruction  three,  clearly  defined 
1.    the  general  duties  of  the  appellee  upon  approaehing 

the  railroad  crossing.  Instruction  four  then  pro- 
ceeded to  define  the  general  duties  of  appellant  upon  the  ap- 
proach of  one  of  its  trains  to  a  highway  crossing,  and  in 
doing  so  the  court  used  this  language:  ** While  I  have  in- 
structed you  as  to  the  duty  and  care  of  the  plaintiff  in  ap- 
proaching the  railroad  crossing  on  Main -street  where  he  was 
injured,  it  was  the  duty  of  said  defendant  to  give  timely 
warning,  of  the  approach  of  its  locomotive  and  train  of  cars 
on  said  track,  to  the  plaintiff  while  approaching  said  street 
crossing,  and  this  the  defendant  was  bound  to  do,  whether 
or  not  there  was  a  statute  or  ordinance  requiring  signals  to 
be  given  at  said  street  crossing,  and  any  failure  to  exercise 
this  care  required  on  the  part  of  said  defendant  at  said  street 
crossing,  if  shown  to  exist  in  this  case,  was  negligence  on  the 
part  of  said  defendant.*'  It  is  urged  against  this  instruc- 
tion that  the  use  of  the  words  ** timely  warning"  in  the  in- 
struction is  not  the  true  measure  of  the  warning  to  be  given, 
but  what  warning  should  be  given  is  a  matter  that  should 
be  left  to  the  jury,  under  all  the  conditions ;  and  also  that 
there  is  a  statute  which  fixes  the  measure  of  appellant's  duty 
in  such  cases.  It  is  argued  that  under  this  instruction  the 
jury  was  told  that  it  was  the  appellant  *s  duty  to  give  suflR- 
cient  warning  to  appellee  in  the  situation  in  which  he  then 
was  with  reference  to  the  wind  and  his  ignorance  of  the  ap- 
proach of  the  train,  matters  of  which  the  engineer  of  appel- 
lant's train  could  have  no  knowledge.  We  do  not  think  the 
instruction  is  fairly  capable  of  this  interpretation.  It  was 
simply  a  general  instruction  as  to  general  duties,  and  the 
court,  by  instruction  twenty-nine,  specifically  fixed  the  obli- 
gation of  the  appellant  in  the  particular  case  by  charging 
that  a  special  statute  required  the  railroad  company  to 
sound  the  whistle  at  a  point  from  eighty  to  one  hundred  rods 
from  a  highway  crossing,  and  to  ring  the  bell  from  such 
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point   until   the   engine    passes    over    the    crossing.      This 
fixed  the  measure  of  the  company's  statutory  duty 

2.  in  this  regard,  and  if  the  evidence  shows  that  the 
company  did  this,  it  discharged  such  duty,  and  it 

was  not  material  in  what  direction  the  wind  was  blowing, 
and  it  was  not  a  question  for  the  jury  to  determine  whether 
the  signals,  as  thus  fixed  and  required  by  the  law,  were  suf- 
ficient or  adequate  in  the  case,  if  such  signals  as  the  law 
specifies  were  given.  The  language  of  instruction  four  was 
not  incorrect  as  an  abstract  proposition  of  law.  See  Indian- 
apolis, etc.,  R.  Co.  V.  McLin  (1882),  82  Ind.  435,  and  CUve- 
land,  etc.,  R.  Co.  v.  Miles  (1904),  162  Ind.  646,  where  the 
exact  language  of  this  instruction  is  approved. 

Objections  were  made  to  the  giving  of  instruction  five. 

This  was,  in  effect,  that  appellant  had  no  exclusive  right  in 

the  street  except  to  run  its  trains  over  the  track,  and 

3.  it  must  so  use  and  manage  its  trains  as  not  to  injure 
others  who  are  lawfully  using  the  street,  and  the 

running  of  trains  at  a  high  speed  over  the  crossing,  without 
giving  a  reasonable  notice  and  warning  by  ringing  a  bell  or 
sounding  a  whistle,  would  render  the  company  liable,  if 
plaintiff  was  without  fault. 

It  is  contended  that  a  railroad  company  running  through 
the  streets  of  a  town  is  not  bound  so  to  run  its  trains  as  to 
avoid  all  injury,  as  it  is  urged  that  this  instruction  declares 
the  law  to  be.  Taking  the  instruction  as  a  whole,  it  is  clear 
that  it  properly  states  the  obligation  of  the  railroad  com- 
pany. It  is  the  duty  of  a  railroad  company  operating  trains 
through  the  town  or  city  so  to  run  its  trains  and  give  such 
warnings  as  will  avoid  injury  to  all  persons  who  are  also 
using  said  streets  with  due  care  and  in  a  proper  and  lawful 
manner.  And  whenever  such  company  fails  to  perform  this 
duty,  as  here  prescribed,  it  is  liable  for  damages  caused  by 
such  failure ;  and  it  is  not  true  that  a  railroad  com- 

4.  pany,    which    upon    approaching    a   town    or    city, 
sounds  the  whistle  from  eighty  to  one  hundred  rods 
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before  reaching  the  first  crossing  in  such  town  or  city,  has 
fuUy  discharged  its  duty  to  the  public,  and  relieved  itself  of 
all  liability  further  to  sound  its  whistle,  or  give  warning,  or 
put  its  train  under  control,  or  in  some  manner  further  to 
protect  persons  upon  the  streets  of  such  town  or  city  at 
subsequent  crossings.  As  is  said  in  Clex^eland,  etc.,  R.  Co, 
V.  Miles,  supra:  **It  is  well  settled  that  where  one  or  more 
railroad  tracks  cross  a  public  street  of  a  city  in  a  populous 
neighborhood,  greater  vigilance  and  care  on  the  part  of  the 
company  to  avoid  injuring  persons  using  the  street  are  re^ 
quired  than  at  ordinary  highway  crossings  in  the  country, 
or  in  sparsely  settled  and  unfrequented  places.  In  this, 
as  in  other  cases,  the  degree  of  care  to  be  exercised  by  the 
company  must  be  commensurate  with  the  dangers  of  the 
particular  situation  created  by  its  use  of  the  street.  It  may 
have  the  right  to  occupy  the  street  with  its  tracks,  and  to 
use  them  for  the  purpose  of  moving  its  locomotives,  cars, 
and  trains,  but  it  has  no  exclusive  right  to  the  use  of  the 
street,  and  the  law  imposes  upon  it,  as  upon  all  other  per- 
sons, the  duty  of  using  its  property  in  such  manner  as  not 
to  injure  others  who  are  themselves  lawfully  using  the  street 
and  crossing.  The  running  of  locomotives  and  trains  at  a 
high  rate  of  speed  over  street  crossings  in  a  city,  even  where 
the  ordinary  signals  or  the  statutory'  warnings  are  given, 
may  constitute  negligence,  and  render  the  company  liable 
for  injuries  occasioned  thereby.  And,  where  no  signals  are 
required  by  statute,  a  failure  to  give  a  reasonable  notice  and 
warning  of  the  approach  of  a  locomotive,  by  ringing  the 
bell  or  sounding  the  whistle,  may  subject  the  company  to 
liability,  where  a  traveler  at  the  crossing  is  injured  with- 
out contributory  fault  on  his  part.  If  the  dangers  of  the 
situation  require  it,  extraordinary  precautions  must  be 
taken  by  the  company  to  protect  the  public  from  injuries 
likely  to  occur  at  such  crossing.  Neither  the  ringing  of  the 
locomotive  bell,  nor  the  sounding  of  the  whistle,  nor  the 
maintenance  of  a  flagman  at  a  street  crossing  is  sufficient  of 
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itself  to  exonerate  the  railroad  company  from  responsibility 
for  an  aceident  and  injury  resulting  from  the  high  and  dan- 
gerous speed  of  the  train,  if  these  precautions  are  inadequate 
to  render  the  public  reasonably  safe  and  secure  in  the  law- 
ful and  careful  use  of  the  street." 

It  is  also  urged  that  the  court  erred  in  giving  instruction 
six.  By  this  instruction  the  court  told  the  jury,  among  other 
things,  that,  in  estimating  the  damages  appellee  had  sus- 
tained, they  should  consider  the  nature  and  character  of  his 
injuries,  if  any;  whether  such  injuries  are  permanent  or 
temporary;  his  physical  pain  and  suflfering,  if  any,  on  ac- 
count of  such  injury;  his  loss  of  time,  if  any,  occasioned 
thereby  and  the  value  thereof,  and  his  reasonable  and  neces- 
sary  expenses,  if  any  he  has  incurred  on  account  of  his  in- 
juries^^  including  medical  services,  etc.  It  is  urged  against 
this  instruction  that  it  authorized  the  jury  to  award  special 
damages  for  the  loss  of  time  and  medical  attendance,  when 
no  special  damages  are  alleged  in  the  complaint.  The  aver- 
ments of  the  complaint  as  to  the  injuries  and  damages  are 
as  follows:  **That  by  reason  of  the  collision  plaintiff  was 
thrown  thirty  or  forty  feet,  and  was  bruised,  mangled  and 
crushed,  his  left  leg  broken,  his  right  hip  crushed,  and  he 
received  a  great  nervous  shock,  and  that  he  still  suffers  great 
pain  and  nen'ous  shock ;  that  he  became  sick,  sore  and  un- 
able to  perform  manual  labor,  and  was  compelled  to  hire 
a  physician  and  surgeon  at  great  expense  to  attend  him  on 
account  of  his  said  injuries;  that  his  injuries  are  perma- 
nent,  and  he  has  suffered  damages  in  the  sum  of  $15,000." 

On  the  trial  plaintiff  was  permitted  to  detail  his  injuries 

and  to  testify  as  to  the  length  of  time  he  had  been  confined 

to  his  bed  and  to  the  house,  and  as  to  his  ability  to 

5.    perform  labor.    Incidentally  he  detailed  the  medical 

attention  he  had  received,  but  there  was  no  evidence 

introduced  showing  what  he  was  able  to  earn,  or  the  value 

of  the  time  he  lost,  or  any  expenditure  for  care  or  medical 

attendance.    It  is  the  law  that  one  may  not  recover  for  ex- 
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penditure  for  care  and  medical  attention,  or  for  the  value  of 
actual  time  lost,  unless  facts  are  averred  sufficient  to  war- 
rant such  recovery  as  special  damages.  Union  Traction  Co. 
V.  Sullivan  (1906),  38  Ind.  App.  513. 

But  the  averments  of  the  complaint  in  this  case  are  suf- 
ficient to  cover  the  matters  mentioned  in  the  instruction  as 
special  damages.     Terre  Haute  Electric  Co.  v.  Wat- 

6.  son  (1904),  33  Ind.  App.  124,  and  cases  cited;  Cin- 
cinnati, etc.,  St.  R.  Co.  v.  Leonard  (1905),  35  Ind. 
App.  268;  Indiana  Car  Co.  v.  Parker  (1885),  100  Ind.  181; 
Pittsburgh,  etc.,  B.  Co.  v.  Warrtim  (1908),  42  Ind.  App. 
179. 

In  the  case  of  Indiana  Car  Co.  v.  Parker,  supra,  the  aver- 
ments of  the  complaint  were,  after  describing  the  injury, 
"that  plaintiff's  right  hand  has  been  permanently  injured 
and  ruined,  and  rendered  unfit  for  use  and  labor."  The 
court  held  this  was  a  sufficient  averment  of  special  damages, 
and  warranted  an  instruction  that  **in  computing  damages 
in  such  a  case  as  this,  it  is  proper  to  consider  *  •  * 
the  expenses  incurred  for  medical  attention,  the  character 
of  the  injury,  whether  temporary  or  permanent,  and  its 
effect  upon  the  ability  of  the  person  injured  to  earn  money 
or  pursue  his  trade  or  profession.'' 

In  the  case  of  Terre  Haute  Electric  Co.  v.  Watson^  supra, 
the  averments  of  the  complaint  were:  ** Plaintiff's  injuries 
are  permanent  and  will  leave  him  in  a  crippled  condition 
for  life."  The  court  say:  '*The  purpose  of  alleging  spe- 
cial damages  is  to  give  notice  thereof  that  the  adverse  party 
may  be  prepared  to  meet  them.  The  allegations  of  the  com- 
plaint are  sufficient  for  that  purpose."  This  decision  was 
made  upon  a  question  of  the  right  of  plaintiff  to  testify  as 
to  what  he  was  able  to  earn  before  the  injury. 

In  the  case  of  Pittsburgh,  etc.,  K.  Co.  v.  War  rum,  supra, 
it  was  averred  'Hhat  plaintiff  was  rendered  unconscious  for 
three  days,  and  disabled  from  doing  a  full  day's  work."  It 
was  held  that  this  was  sufficient  averment  of  special  dam- 
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ages  to  warrant  the  jury,  in  computing  damages,  to  take 
into  consideration  **loss  of  time." 

In  the  ease  of  Union  Traction  Co.  v.  Sullivan,  supra,  the 
complaint  did  not  allege  permanent  injury,  nor  do  the  aver- 
ments thereof  necessarily  imply  appreciable  loss  of  time 
or  medical  attention,  and  the  rule  therein  laid  down  is  not 
applicable  to  this  case. 

It  is  next  insisted  that  the  evidence  as  to  the  acts  of  ap- 
pellee in  approaching  the  track  is  undisputed,  and  that 
these  acts  clearly  show,  as  a  matter  of  law,  that  ap- 

7.  pellee  was  guilty  of  contributor^'  negligence.  The 
evidence  shows  that  appellee  was  familiar  with  the 
crossing  and  of  its  surroundings.  Just  prior  to  his  driving 
upon  the  track  his  horse  was  standing,  facing  the  crossing, 
in  front  of  a  hardware  store,  less  than  one  hundred  feet 
west  of  the  center  of  said  track.  Appellee  made  some  pur- 
chases, and  placed  his  purchases  in  his  buggy.  He  then 
went  around  in  front  of  his  horse  and  looked  and  listened, 
and  neither  saw  nor  heard  any  train  coming.  He  then  got 
into  his  buggy  and  wrapped  himself  up  in  his  robes,  and 
again  looked  and  listened  before  starting  his  horse,  and  at 
that  time  neither  heard  nor  saw  an  approaching  train.  He 
then  started  in  a  jog-trot  towards  the  crossing.  In  driving 
to  the  crossing,  he  was  constantly  looking  and  listening  for 
the  train.  When  he  reached  the  crossing  he  checked  his 
horse,  but  did  not  stop,  and  leaned  forward  and  looked  and 
listened.  At  no  time  did  he  see  or  hear  the  train  until  he 
was  upon  the  track,  and  was  immediately  struck  by  the 
train.  It  was  shown  that  by  reason  of  buildings  he  could 
not  see  up  the  track  from  the  point  where  he  stopped,  and 
that  he  could  not  see  up  the  track  at  any  point  between  the 
hardware  store  and  the  crossing,  by  reason  of  buildings,  and 
of  freight-cars  standing  on  the  switch  track.  The  evidence 
is  conflicting  as  to  whether  the  whistle  was  sounded  or  the 
bell  rung.    This  is  also  true  as  to  the  speed  of  the  train,  it 
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being  variously  estimated  at  from  eight  to  fifty  miles  per 
hour.    It  was  one  hour  behind  schedule  time. 

It  is  well  settled  that  the  question  of  negligence  ordi- 
narily is  a  question  of  fact  for  the  jury;    but  where  the 

facts   are   undisputed,   and   where,   from  the   facts 
8*    shown,  but  one  inference  can  be  dravm  by  reasonable 

men,  then  the  question  of  negligence  becomes  one 
of  law  for  the  court.  Therefore,  before  an  appellate  tri- 
bunal can  consider  the  question  of  negligence  as  a  matter  of 
law  it  must  first  determine  that  the  facts  are  undisputed, 
and,  second,  that  but  one  inference  may  be  drawn  from  said 
facts  by  reasonable  men;  and  we  are  of  the  opinion  that 
such  court  should  be  reluctant  to  hold  that  but  one  inference 
could  be  dra\^n  by  reasonable  men  from  facts  stated,  and 
then  proceed  to  draw  an  inference  that  is  directly  contrary 
to  the  inference  that  has  alreadv  been  drawn  bv  twelve 

ft'  ft 

jurors  under  their  oaths  and  a  court  under  its  oath,  as  well 
as  its  judicial  responsibility.  Especially  is  this  true  where 
there  is  nothing  in  the  record  to  show  that  either  the  jurors 
or  the  court  were  in  anywise  prejudiced  or  were  not  honest 
and  fair-minded  men. 

As  was  said  in  the  case  of  Sioux  City,  etc,  R,  Co.  v. 
Stout  (1873),  17  Wall.  (U.  S.),  657,  21  L.  Ed.  745:  ''Twelve 
men  of  the  average  of  the  community,  comprising  men  of 
education  and  men  of  little  education,  men  of  learning  and 
men  whose  learning  consists  only  in  what  they  have  them- 
selves seen  and  heard,  the  merchant,  the  mechanic,  the  farm- 
er, the  laborer;  these  sit  together,  consult,  apply  their  sep- 
arate experience  of  the  affairs  of  life  to  the  facts  proved, 
and  draw  a  unanimous  conclusion.  This  average  judgment 
thus  given  it  is  the  great  effort  of  the  law  to  obtain.  It  is 
assumed  that  twelve  men  know  more  of  the  common  aflFai!*s 
of  life  than  does  one  man,  that  they  can  draw  wiser  and 
safer  conclusions  from  admitted  facts  thus  occurring  than 
can  a  single  judge." 
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The  law  requires  that  a  person  upon  a  highway  and  ap- 
proaching a  railroad  crossing  must  act  with  reasonable  care 
and  prudence,  under  all  the  circumstances,  to  avoid 

9.  injury;    but  what  amounts  to  reasonable  care  and 
pnidence  under  each  and  every  condition  has  not 

been  and  cannot  be  governed  by  prescribed  legal  rules,  since 
each  case  must  be  governed  by  its  own  particular  circum- 
stance. 

In  the  case  before  us,  appellee  had  exercised  some  degree 

of  care   and   caution.    He   looked   and   listened.     He   was 

aware  of  the  danger  and  was  mindful  of  it    Whether 

10.  he  exercised  all  of  the  care  and  caution  that  an  or- 
dinarily prudent  man  would  exercise,  under  the  cir- 
cumstances under  which  he  was  placed,  is  a  question  prop- 
erly for  a  jury.  He  stopped,  looked  and  listened  when  he 
was  one  hundred  feet  away.  He  was  alert  and  at  attention 
up  to  the  time  he  got  upon  the  track.  He  saw  all  there  was 
to  see.  That  he  did  not  see  more  was  no  fault  of  his,  since 
the  appellant  had,  by  its  own  cars,  obstructed  the  view 
points.  It  is  presumed  he  heard  all  there  was  to  hear.  The 
law  does  not  prescribe  when  or  where  one  must  look  and 
listen  before  crossing  a  railroad  track,  so  long  as  one  exer- 
cises due  care.  Chicago,  etc.,  7?.  Co,  v.  Turner  (1904),  33 
Ind.  App.  264;  Lake  Shore,  etc.,  R.  Co,  v.  Anthony  (1895), 
12  Ind.  App.  126;  Louisville,  etc.,  R.  Co.  v.  WilUains  (1898), 
20  Ind.  App.  576;  Lake  Shore,  etc,  R.  Co.  v.  Mcintosh 
(1895),  140  Ind.  261;  Nichols  v.  Baltimore,  etc.,  R.  Co. 
(1904),  33  Ind.  App.  229. 

We  cannot  weigh  or  balance  the  evidence,  nor  ascertain 

or  determine  what  we  might  do  if  acting  as  jurors;  neither 

can  we  say  tliat,  from  the  facts  in  this  case,  only 

11.  one  inference  can  reasonably  be  drawn  from  the  con- 
duct of  appell(*p,  and  that  that  inference  is  that  he 

did  not  exercise  due  care.  Whether  he  exercised  such  care 
and  was  lured  to  his  injury  by  the  failure  of  appellant  to 
give  the  necessary  warnings,  or  to  use  the  proper  safeguard 
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to  prevent  injury,  or  whether  he  was  negligent  in  some  par- 
ticular, were  matters,  under  the  evidence  in  this  case,  prop- 
erly submitted  to  the  jury;  and,  having  passed  upon  this 
question,  its  decision  is  binding  upon  us.  We  are  strength- 
ened in  this  view  upon  the  consideration  of  the  instructions 
of  the  court,  which  were  very  full,  covering  substantially 
every  question  in  the  case,  and  very  strongly  in  the  favor 
of  appellant,  in  some  instances  going  further  than  the  law 
required. 

Judgment  affirmed. 


Erie  Crawford  Oil  Company  v.  Jones. 

[So.  (5.333.     Filed  January  2(5,  11K».J 

1.  Evidence. — Oral. — Varyintj  Written  Lease, — Jientals. — Applica- 
tion of  Payments. — Wliore  a  lessee,  after  an  assignment  of  his 
lease,  made  a  payment  of  rentals  due  under  a  former  lease  of  the 
same  premises,  oral  evidence  of  the  application  of  such  payment 
does  not  varj-  the  terms  of  tlie  assijnied  written  lease,  and  is  com- 
petent as  against  tlie  assigne<>'s  contention  that  it  was  applicable 
only  to  tlie  rentals  due  under  the  assigned  lease,    p.  181). 

2-  Appeal. — Right  Result, — Where  a  right  result  was  reached,  in- 
tervening errors  will  be  disregarded,    p.  tOO. 

Prom  Randolph  Circuit  Court;  Henry  C,  Fox,  Special 
Judge. 

Suit  by  Richard  H.  Jones  against  the  Erie  Crawford  Oil 
Company.  Prom  a  decree  for  plaintiff,  defendant  appeals. 
Affirmed. 

Abram  Simmom  and  Frank  C.  Dailey,  for  appellant. 
Engle,  Caldwell  rf-  Parry,  for  appellee. 

Rabb,  J. — This  suit  was  brought  in  the  court  below  by 
the  appellee  to  quiet  his  title  to  the  premises  described  in 
his  complaint. 

The  controversy  involves  the  forfeiture  of  a  gas-  and  oil- 
lease  of  the  promises,  executed  by  appelloo  to  the  appellant's 
assignor.    There  was  a  special  fincjing  of  facts  and  conclu- 
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sions  of  law  stated  thereon,  and  exceptions  by  appellant 
to  the  conclusions  of  law.  Appellant's  motion  for  a  new 
trial  was  overruled,  and  a  decree  entered  on  the  findings  in 
favor  of  the  appellee.  The  question  presented  by  the  rec- 
ord turns  entirely  upon  the  admissibility  of  certain  evi- 
dence. 

The  substantive  provisions  of  the  lease,  so  far  as  they  are 
necessary  to  a  decision  of  the  question  involved,  are  as  fol- 
lows : 

**In  consideration  of  the  sum  of  $1,  the  receipt  of 
which  is  hereby  acknowledged,  R.  H.  Jones  and  Stella 
Jones,  first  party,  hereby  grant  and  guarantee  unto  the 
Woodbury  Glass  Company,  second  party,  all  the  oil  and 
gas  in  and  under  the  following  described  premises,  to- 
gether with  the  right  to  enter.  [Then  follows  a  descrip- 
tion of  the  land.]  To  have  and  hold  the  above  premises 
for  and  during  the  term  of  five  years  from  this  date,  and 
as  much  longer  as  oil  and  gas  are  produced  in  paying 
quantities,  or  the  rents  are  paid  thereon.    *    *     *    In 

case  no  well  is  completed  within  years  from  this 

date,  then  the  grant  shall  become  null  and  void,  unless 
second  party  shall  pay  first  party  at  Parker  Banking 
Company,  in  Parker,  fifty  cents  per  acre,  payable  semi- 
annually in  advance,  for  each  year  thereafter  such  com- 
pletion is  delayed." 

The  lease  was  dated  August  16,  1901.  No  well  was  ever 
completed  on  the  premises,  and  no  possession  of  the  prem- 
ises ever  taken  by  the  lessee.  The  appellant  became  the 
owner  of  the  lease  in  July,  1903,  and  in  the  same  month 
paid  $20  as  the  semiannual  rental  provided  for  in  the 
lease,  but  made  no  further  payments  thereon.  On  July  1, 
1904,  appellant  deposited  with  the  Parker  City  Bankin*? 
Company  $80,  to  be  paid  appellee  as  rental  on  the  land  in 
question,  which  appellee  refused  to  receive.  By  the  terms 
of  the  lease  a  semiannual  payment  of  the  rent  was  due  on 
February  16,  1904.  It  is  not  pretended  or  claimed  by  ap- 
pellant that  this  semiannual  rental  w-as  ever  paid  by  it,  but 
that  its  assignor  paid  the  rental,  and  that  no  rout  was  du(' 
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at  that  time  on  account  of  payments  not  made  by  appellant 
but  made  by  its  assignor. 

There  was  evidence  that  the  appellant's  assignor  paid 
to  the  lessor  on  January  1,  1902,  the  sum  of  $20  as  rental 
on  these  premises,  and  appellant  claims  credit  for  this 
payment  as  being  made  under  the  contract  and  for  the  rent 
from  August  16,  1902,  to  February  16,  1903.  Another  pay- 
ment was  made  by  appellant's  assignor  on  July  1,  1903, 
which  appellant  claims  paid  the  rent  from  February  16, 
1903,  to  August  16,  1903;  while  it  is  the  contention  of  the 
appellee  that  these  payments  of  rent  made  by  the  appellant's 
assignor  were  not  for  the  period  subsequent  to  August  16, 
1902,  and  witnesses  were  permitted  to  testify  with  refer- 
ence to  these  payments,  that  the  lease  in  question  was  but 
a  substitution  for  a  prior  lease  on  the  premises  that  had 
theretofore  been  executed  by  appellee  to  the  appellant's  as- 
signor, and  that  at  the  time  the  lease  in  question  in  this 
case  was  executed  the  appellant's  assignor  was  paying  rent 
upon  the  land  at  the  rate  of  fifty  cents  per  acre  semiannu- 
ally, and  making  the  payments  on  July  1  and  January  1 
of  each  year,  and  that  it  was  agreed  and  understood  be- 
tween the  parties  to  this  lease  that  these  payments  of  rent 
should  continue  under  the  new  lease  as  they  had  been  paid 
under  the  old,  and  that  the  payment  of  $20  from  January 
1,  1902,  was  a  payment,  and  meant  and  intended  as  such 
by  both  the  parties,  of  the  rental  of  the  land  under  the  old 
contract  from  January  1,  1902,  to  July  1,  1902. 

Appellant  claims  that  this  testimony  was  incompetent  be- 
cause it  contradicted  the  terms  of  the  written  lease.     We 

think  this  contention  cannot  be  sustained.     It  was 
1.    clearly  within  the  power  and  right  of  the  original 

lessee  to  pay  rental  for  this  property  from  the  day 
the  contract  was  made,  if  it  chose  to  do  so,  and  it  was  no 
concern  of  the  appellant.  The  evidence  is  addressed, 
not    to    what    the    terms    of    the    new    lease    are,    or 
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what  the  rights  of  the  parties  would  be  under  it, 
but  to  the  application  of  the  payment  of  the  $20 
made  January  1,  1902,  and  both  the  appellee  and  the  offi- 
cers of  the  appellant's  assignor  testified  that  this  payment 
was  made  under  the  old  contract,  and  to  pay  the  rental 
from  January  1,  1902,  to  July  1,  1902,  as  the  payment  itself 
clearly  indicated  was  the  intention. 

We  think  there  was  no  eriu)r  in  admitting  parol  evidence 
to  show  the  terms  of  the  original  contract  between  the 
parties,  and  for  what  purpose  they  meant  and  intended  the 
$20  paid  January  1,  1902,  should  be  applied.  The  appellant 
at  that  time  had  no  interest  in  this  lease,  and  what  the  then 
lessor  and  lessee  agreed  to  do  between  themselves  was  a  mat- 
ter that  could  not  affect  the  rights  of  the  appellant.  Sar- 
gent V.  Roherts&n  (1897),  17  Ind.  App.  411,  and  cases  cited. 
The  evidence  shows  without  controversy  that  when  the  ap- 
pellant took  the  assignment  of  the  lease  it  was  informed  up 
to  what  time  the  rental  on  the  lease  was  paid,  and  that 
the  rent  would  be  due  in  July  following,  which  rent  was 
paid  by  appellant. 

Taking  the  facts  as  they  are  admitted  to  be  in  this  case, 
they  clearly  show  that  the  lease  was  forfeited  for  fail- 
ure to  pay  the  rental  due  in  February,  1904,  and 

2.  that>  if  mistakes  were  made  in  the  progress  of  the 
trial,  they  were  harmless,  and  the  case  correctly  de- 
termined upon  its  merits. 

Decree  affirmed. 
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Theobald,  Treasurer,  v.  Clapp. 

[Xo.  6,440.    Filed  January  26,  1909.] 

1.  Appeal. — Briefs. — Waiver. — Errors  not  discussed  In  appellant's 
brief  in  the  points  and  authorities  are  waived,    p.  192. 

2.  Appeal. — Aitsignments  of  Errors. — Exceptions  to  Conclusions  of 
Late. — In  order  to  question  conclusions  of  law  on  appeal,  a  pro|)er 
exception  must  be  taken  to  each  conclusion  in  tlie  trial  court,  and 
error  assigned  thereon,    p.  192. 

3.  Appeai* — Assignments  of  Errors. — '^Rendering  Judgment  for  Ap- 
pellee.*'— ^An  assignment,  on  appeal,  that  the  trial  court  erred  in 
"rendering  judgment  in  favor  of  appellee"  presents  no  question, 
p.  ia3. 

4.  Appeal. — Bills  of  Exceptions. — How  Made  Part  of  Record. — 
Where  a  motion  for  a  new  trial  was  overruled  and  an  exception 
taken  on  July  0,  and  six  months'  time  was  granted  on  July  7,  for 
filing  bills  of  exc*eptions.  and  on  October  2:1,  appellee's  motion 
for  Judgment  on  the  siiecial  findings  was  sustained  and 
a  decree  entered,  and  on  October  26.  an  api)eal  was  prayed  and 
granted  and  six  montlis*  time  granted  in  which  to  file  bills  of  ex- 
ceptions, a  bill  filed  on  the  following  January  23,  is  not  in  the 
record,  since  time  must  he  asked  upon  taking  the  exception  at 
the  overruling  of  the  motion  for  a  new  trial  (§656  Burns  1908, 
§626  R.  S.  1881).     p.  193. 

5.  Taxation. — X  on  residents. — .Yo^c*  and  Mortgages. — Where  a  citi- 
zen and  resident  of  Vermont  loaned  money  upon  notes  and  mort- 
gages in  Indiana,  keeping  such  notes  and  mortgages  in  Vermont, 
and  making  loans  through  applications  furnished  by  an  Indiana 
attorney  who  was  paid  for  his  services,  except  for  cancelations, 
by  the  applicant,  such  notes  and  mortgages  are  not  taxable  in 
Indiana,    p.  195. 

Prom  Shelby  Circuit  Court ;   Will  M.  Sparks,  Judge. 

Suit  by  Arthur  B.  Clapp  against  Charles  H.  Theobald, 
as  treasurer  of  Shelby  county.  From  a  decree  for  plaintiff, 
defendant  appeals.     Affirmed. 

Frank  L.  Littleton  and  John  J.  Kelly,  for  appellant. 
E.  H.  Chadivick  and  Carter  d'  Morrison,  for  appellee. 

CoMSTOCK,  P.  J. — Appellee  brought  this  suit  in  the  court 
below  to  have  declared  invalid  an  assessment  of  taxes  made 
by  the  auditor  of  Shelby  county,  Indiana,  against  him,  a 
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resident  citizen  of  the  state  of  Vermont,  on  promissory  notes 
secured  by  mortgage  on  real  estate  in  said  county,  executed 
by  citizens  of  said  county  and  owned  by  appellee,  and  by 
him  kept,  from  the  time  of  their  execution  and  his  owner- 
ship of  them,  in  his  passession  at  his  residence  in  the  state 
of  Vermont.  The  cause  was  tried  by  the  court,  at  the  re- 
quest of  the  parties  a  special  finding  of  facts  made  and 
the  conclusions  of  law  stated  thereon,  and  over  a  motion  for 
a  new  trial  a  decree  was  entered  in  accordance  with  the  find- 
ing against  appellant. 

Numerous  errors  are  assigned,  but  the  appellant  relies 
only  upon  the  third,  fourth,  fourteenth,  fifteenth,  sixteenth, 
seventeenth,  eighteenth  and  nineteenth  for  reversaL 

The  third  and  fourth  specifications  of  error  relate  to  the 

action  of  the  court  in  overruling,  respectively,  a  demurrer 

to  the  first  and  second  paragraphs  of  the  complaint. 

1.  These  alleged  errors  are  not  included  in  appellant's 
statement  of  points  and  authorities,  nor  are  they  dis- 
cussed by  him.    They  are  therefore  waived. 

The  fourteenth,  fifteenth,  sixteenth  and  seventeenth  speci- 
fications assign  that  the  court  erred  respectively  in  its  con- 
clusions of  law  one,  two,  three  and  four.     Appellee 

2.  insists  that  said  alleged  errors  are  not  properly  pre- 
sented, and  cannot  be  considered.    It  is  well  settled 

that  the  correctness  of  conclusions  of  law  can  be  contested 
only  by  proper  exception  to  each  conclusion,  and  by  as- 
signing as  error  in  this  court  that  the  trial  court  erred  in 
each  conclusion  of  law,  or  that  the  conclusion  of  law  which 
is  challenged  is  erroneous.  Maynard  v.  Waidlich  (1901), 
156  Ind.  562,  and  cases  cited;  Wolverton  v.  Wolverto7i 
(1904),  163  Ind.  26;  Midla^id  K.  Co,  v.  Dickason  (1892), 
130  Ind.  164;  Royse  v.  Bourne  (1897),  149  Ind.  187;  Rada- 
haugh  v.  Silvers  (1893),  135  Ind.  605;  Medical  College  of 
Ind,  V,  Commingore  (1895),  140  Ind.  296;  Sweitzer  v. 
Heasley  (1895),  13  Ind.  App.  567.  It  does  not  appear  that 
any  exception  was  taken  to  said  conclusions  of  law  or  to  any 
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one  of  them;  and  therefore,  under  the  decisions  in  this 
State,  they  do  not  present  any  question  for  the  considera- 
tion of  this  court. 

The  eighteenth  specification  assigns  that  the  **  court  erred 

in  rendering  judgment  in  favor  of  the  appellee."     It  has 

repeatedly  been  held  by  the  courts  of  this  State  that 

3.  an  assignment  that  **the  court  erred  in  rendering 
judgment'*  presents  no  question  on  appeal.    Hill  v. 

Indianapolis,  etc.,  R.  Co.  (1903),  31  Ind.  App.  98;  John- 
ston Olass  Co.  V.  Iaicqs  (1905),  34  Ind.  App.  418;  Seislcr 
V.  Smith  (1898),  150  Ind.  88,  and  cases  cited;  Kimberlin 
V.  Tow  (1893),  133  Ind.  696;  Lewis  v.  Albertson  (1899), 
23  Ind.  App.  147. 

The  nineteenth  specification  assigns  that  the  court  ''erred 

in   overruling  appellant's  motion  for  a  new  trial."     The 

grounds  assigned  for  a  new  trial  depend  for  their 

4.  determination  upon  the  evidence,  which  the  appellee 
insists  is  not  properly  made  a  part  of  the  record  by 

a  bill  of  exceptions  filed  within  time.  It  appears  from  the 
record  that  appellant's  motion  for  a  new  trial  was  overruled 
and  exception  taken  on  July  6,  1906,  the  same  being  the 
thirty-fifth  judicial  day  of  the  May  term,  1906,  of  the  Shelby 
Circuit  Court.  On  July  7,  1906,  the  same  being  the  thirty- 
sixth  judicial  day  of  the  May  term,  1906,  appellant  prayed 
an  appeal  to  this  court,  which  was  granted  upon  the  filing 
of  a  sufficient  bond,  and  120  days  given  in  which  to  file  a 
bill  of  exceptions.  What  purports  to  be  a  bill  of  exceptions 
was  filed  on  January  23,  1907,  the  same  being  the  twenty- 
seventh  judicial  day  of  the  December  term,  1906,  more  than 
six  months  from  the  date  of  the  overruling  of  appellant's 
motion  for  a  new  trial.  On  October  23,  1906,  the  same  be- 
ing the  fourteenth  judicial  day  of  the  October  term,  1906, 
appellee  moved  for  judgment  in  his  favor  on  the  findings 
and  conclusions  of  law,  which  motion  was  sustained  and  ex- 
ception taken  and  judgment  rendered  accordingly.  On 
Vol.  43—13 
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October  26,  1906,  the  same  being  the  seventeenth  judicial 
day  of  the  October  term,  1906,  appellant  prayed  an  appeal 
to  this  court,  which,  upon  the  filing  of  a  suflScient  bond,  was 
granted  and  120  days  were  given  in  which  to  file  his  bill  of 
exceptions.  Without  considering  which  allotment  of  time 
by  the  court  in  which  to  file  a  bill  of  exceptions  governs, 
we  think  that  the  bill  of  exceptions  containing  the  evidence 
is  not  properly  in  the  record.  The  statute  upon  this  sub- 
ject reads:  ''The  party  objecting  to  the  decision  must  ex- 
cept at  the  time  the  decision  is  made ;  but  time  may  be  given 
to  reduce  the  exception  to  writing,  but  not  beyond  the  term, 
unless  by  special  leave  of  the  court.  •  •  *  Provided, 
that  if  a  motion  for  a  new  trial  shall  be  filed  in  a  cause  in 
which  such  decision,  so  excepted  to,  is  assigned  as  a  reason 
for  a  new  trial,  such  motion  shall  carry  such  decision  and 
exception  forward  to  the  time  of  the  ruling  on  such  motion, 
and  time  may  be  then  given  by  the  court  within  which  to 
reduce  such  exception  to  writing.''  §656  Bums  1908,  §626 
R.  S.  1881.  This  section  of  the  statute  has  been  construed 
in  Citizens  St  R.  Co.  v.  Marvil  (1903),  161  Ind.  506,  511. 
In  the  course  of  the  opinion  the  court  says:  **In  this  case 
the  motions  for  a  new  trial  were  overruled  on  February  25, 
1901,  the  second  term  of  court  after  the  motions  were  filed. 
The  order-book  entry  of  that  day's  proceedings  in  said  cause 
only  shows  these  rulings,  and  that  they  were  each  excepted 
to,  but  by  whom  the  exceptions  were  taken,  it  is  not  stated. 
As  leave  to  file  a  bill  of  exceptions  was  not  given  until  sev- 
eral days  after  the  motion  for  a  new  trial  was  overruled,  it 
was  without  authority,  for  the  court  can  only  grant  such 
leave  at  the  time  and  in  the  manner  provided  by  statute. 
Hotsenpiller  v.  State  [1895],  144  Ind.  9,  11;  Minnick  v. 
State,  ex  rel.  [1900],  154  Ind.  379."  See  Xichols  v.  Central 
Trust  Co,  (1909),  ante,  64. 

In  Hotsenpiller  v.  State,  supra,  the  time  in  which  to  file 
the  bill  of  exceptions  was  not  granted  until  four  days  after 
the  motion  for  a  new  trial  was  overruled,  while  in  the  case 
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at  bar  it  was  granted  one  day  after  in  the  first  instance  and 
three  days  after  in  the  last  instance.  The  mere  difference 
in  length  of  time  is  not  material.  It  follows  that  the  evi- 
dence is  not  before  us,  and  appellant's  assignment  presents 
no  question.  For  the  foregoing  reasons  the  judgment  must 
be  aflSrmed. 

We  have,  however,  examined  the  record  and  considered 
the  arguments  of  counsel.  Among  other  facts  specially 
found  are  the  following:  On  August  6,  1903,  the 
5.  auditor  of  Shelby  county  placed  upon  the  tax  du- 
plicate of  Shelby  county,  Indiana,  as  property  omit- 
ted by  said  plaintiff,  and  which  had  been  omitted  from  taxa- 
tion for  the  years  named — giving  a  tabulated  statement  of 
**cash  in  bank,"  and  notes  secured  by  mortgages  for  the 
years  1895  to  1903,  inclusive,  etc.  During  all  his  life,  for 
more  than  fifty  years,  the  said  plaintiff  has  been  a  citizen 
of  the  state  of  Vermont  and  resided  continuously  in  the 
city  of  Brattleboro,  Windham  county,  in  said  state.  lie  has 
never  been  a  resident  or  citizen  of  the  State  of  Indiana,  and 
never  was  in  said  state  on  April  1  in  any  year.  At  no  time 
before  May  1,  1898,  was  said  plaintiff  the  owner  of  any 
property  in  the  State  of  Indiana,  or  of  any  note  or  other 
obligation  given  for  money  loaned  in  said  State,  nor  did  he 
before  then  have  any  money  loaned  in  said  State.  About 
June  1,  1898,  he  became  the  owner  of  notes  executed  by 
persons  living  in  Shelby  county,  Indiana,  in  the  sum  of 
$150,000.40.  All  of  said  notes  and  the  mortgages  given  to 
secure  them  were  transferred  to  him  by  George  Wilder, 
who  was  a  citizen  of  Vermont.  All  of  them  were  secured 
by  mortgages  on  real  estate  in  said  count}',  and  were  made 
payable  at  the  First  National  Bank  of  Shelbyville,  Indiana. 
When  said  notes  and  mortprages  were  so  transferred  to  him 
they  were  delivered  to  him  at  Brattleboro,  Vermont,  and 
he  kept  them  in  his  possession  there  until  the  notes  became 
due.  when  he  sent  them  to  said  bank  for  paym(»nt  and  to  be 
delivered  to  the  makers  of  the  same,  except  as  hereinafter 
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stated.  Nearly  all  the  money  paid  on  said  notes  was  placed 
to  his  credit  in  said  bank.  Such  as  was  not  so  placed  to 
his  credit  was  sent  to  him  in  Brattleboro,  Vermont.  After 
he  became  the  owner  of  said  notes  in  1898  he  loaned  money 
belonging  to  him  to  persons  residing  in  Shelby  county,  In- 
diana. They  gave  notes  for  the  same,  which  were  made 
payable  to  his  order  at  the  First  National  Bank  of  Shelby- 
ville,  Indiana,  and  were  secured  by  mortgages  given  on  real 
estate  in  said  county.  The  loans  were  made  in  the  follow- 
ing manner:  Edward  H.  Chadwick  resided  in  said  city  of 
Shelbyville,  and  was  engaged  in  the  business  of  loaning 
money  belonging  to  other  people,  making  abstracts  of  title 
and  practicing  law.  Persons  wanting  to  borrow  money  ap- 
plied to  said  Chadwick  for  the  same,  and  employed  him  to 
procure  it  for  them.  He  obtained  money  from  whomsoever 
he  could,  from  many  persons  in  Indiana  and  from  persons 
living  in  other  states,  among 'whom  was  said  plaintiff.  When 
he  applied  to  the  plaintiff  for  money  to  loan  he  made  a 
statement  to  him  in  writing  of  the  amount  wanted,  the 
character  of  the  person  wanting  it,  his  resources,  the  amount 
and  value  of  the  real  estate  security  offered,  the  character 
of  the  title  to  the  same,  and  gave  his  opinion  of  the  desir- 
ability of  the  loan.  When  this  was  received  said  plaintiff 
wrote  to  said  Chadwick  whether  he  would  furnish  the 
money.  In  some  instances  he  Vef used  to  make  the  loans.  If 
the  loan  was  made  said  Chadwick  prepared  the  notes  and 
mortgages,  and  when  they  were  executed  he  sent  the  notes 
at  once,  or  in  a  short  time,  to  said  plaintiff  at  Brattleboro, 
Vermont,  and  left  the  mortgages  at  once  with  the  recorder 
of  Shelby  county,  Indiana,  for  record.  When  they  were  re- 
corded, said  Chadwick  sent  them  to  said  plaintiff  at  Brat- 
tleboro, Vermont.  The  plaintiff  informed  the  oflScers  of  said 
bank  that  said  Chadwick  would  have  authority  to  sign  his 
(plaintiff's)  name  to  cheeks  on  said  bank  drawn  on  the 
plaintiff's  acoount  when  the  plaintiff  loaned  money  on  ap- 
plication made  through  sai<J  Chadwick,  and  the  bank  should 
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honor  such  checks.  Said  Chadwick  drew  such  checks,  and, 
as  attomeyy  signed  the  plaintiff's  name  thereto,  and  on 
each  check  made  a  memorandum  sho^^ang  the  person 
to  whom  the  loan  was  made  and  the  amount  of  the  same. 
Such  cheeks  were,  by  the  bank,  together  with  a  statement  of 
his  account,  from  time  to  time  sent  to  the  plaintiff  in  Brat^ 
tleboro,  Vermont,  and  said  Chadwick  never  had  them  in  his 
possession  after  the  bank  paid  them,  nor  did  he  after  that 
time  have  anything  to  do  with  them,  or  any  knowledge  of 
them.  Said  Chadwick  never  kept  any  pass-book  showing 
the  condition  of  the  plaintiff's  account  in  said  bank,  nor 
did  any  one  keep  such  book  for  him,  but  he  from  time  to 
time  inquired  at  the  bank  concerning  the  amount  of  money 
to  the  plaintiff's  credit  in  said  bank,  and  in  this  way  learned 
the  state  of  the  plaintiff's  account  there. 

The  abstracts  made  of  the  real  estate  on  which  mortgages 
were  given  to  secure  said  loans*  made  by  the  plaintiff  were 
kept  by  said  Chadwick  until  the  loans  were  paid,  and  were 
then  delivered  to  the  borrower  who  paid  for  making  them, 
and  owned  them.  In  the  majority  of  instances  the  plaintiff 
gave  said  Chadwick  authority  to  sign  his  name  to  the  checks 
when  the  plaintiff  agreed  to  make  the  loan.  About  twenty 
per  cent  of  the  loans  were  made  by  said  Chadwick  without 
first  getting  the  plaintiff's  consent  to  make  them,  but  in  all 
such  cases  the  facts  concerning  such  loans  were  with  the 
notes  submitted  to  the  plaintiff  for  his  approval,  and  all 
such  loans  were  made  by  said  Chadwick  subject  to  the  ap- 
proval of  the  plaintiff,  and  on  t^e  express  understanding 
that,  if  the  loan  was  not  approved  by  the  plaintiff,  tlie  money 
represented  by  it  should  be  refunded  to  the  plaintiff.  Such 
loans  were  not  made  unless  there  seemed  to  be  some  urgency 
on  the  part  of  the  borrowei"s  for  them,  and  there  was  not 
time  to  communicate  with  the  plaintiff  before  they  were 
made.  None  of  such  loans  was  rejected  by  the  plaintiff. 
Said  Chadwick  never  kept  any  record  of  the  loans  so  made 
by  the  plaintiff,  and  had  nothing  to  do  with  the  loan  after 
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it  was  made,  unless  the  borrower  desired  him  to  communi- 
cate with  the  plaintiff  concerning  it,  except  in  a  very  few 
instances  when  a  note  was  not  paid  when  it  was  due  and 
was  sent  to  him  by  the  plaintiff  for  collection  or  adjust- 
ment. All  notes  so  transferred  to  the  plaintiff  and  all  that 
were  executed  to  him  for  money  loaned  by  him,  together 
with  the  mortgage  given  to  secure  the  same,  were  kept  by 
him  in  said  city  of  Brattleboro,  Vermont,  until  a  short  time 
before  they  became  due,  when  they  were  sent  by  him  to  said 
bank  for  collection  and  delivery  to  the  makers  of  the  same 
when  the  notes  were  paid.  In  some  few  instances,  when  the 
maker  desired  to  make  a  partial  payment  on  his  note  he 
insisted  that  he  should  see  the  credit  placed  on  the  same, 
and  that  it  should  be  sent  to  Shelbyville,  Indiana,  for  that 
purpose,  and  had  said  Chadwick  to  write  to  the  plaintiff  to 
that  effect,  and  in  such  cases  the  note  was  sent  to  said 
Chadwick  at  Shelbyville,  Indiana,  the  money  was  paid,  and 
credit  made  in  the  presence  of  the  maker  of  the  note,  and 
the  same  was  returned  at  once  to  the  plaintiff,  and  in  some 
few  instances,  when  parties  wanted  to  make  some  change  in 
the  loan,  they  communicated  the  fact  to  the  plaintiff  through 
said  Chadwick,  and  the  note  or  notes  were  sent  to  him  for 
the  purpose  named  and  again  returned  to  the  plaintiff  in 
Vermont  as  soon  as  the  business  was  attended  to.  Nearly  all 
the  money  paid  on  the  notes  owned  by  the  plaintiff  was  de- 
posited to  his  credit  in  said  bank,  but  some  of  it  was  sent  to 
him  at  Brattleboro,  Vermont.  When  a  loan  was  paid,  said 
Chadwick  prepared  a  release  of  the  mortjrage,  sent  it  to  the 
plaintiff  in  Vermont,  where  he  executed  it  and  returned  it 
to  said  Chadwick,  who  took  it  to  the  recorder's  oflBce  in 
Shelby  county,  Indiana,  and  had  it  recorded.  For  this  the 
plaintiff  paid  said  Chadwick,  and  this  is  the  only  service  he 
paid  him  for,  and  for  all  other  service  rendered  by  said 
Chadwick  in  connection  with  said  loans  he  was  paid  by  the 
borrower.  During  all  of  the  yeai*s  mentioned  the  plaintiff 
did  not  give  in  any  part  of  said  notes  for  taxation  in  Hi' 
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State  of  Vermont,  and  during  said  time  did  not  pay  taxes 
on  said  notes  at  any  place. 

It  was  also  found  that  before  the  commencement  of  this 
suit  there  was  paid  to  the  treasurer  of  Shelby  county  all 
taxes  on  the  property  assessed  to  the  plaintiff  as  omitted 
property,  except  on  the  notes  in  question.  There  is  a  find- 
ing that  there  was  a  law  in  force  in  Vermont  during  all  of 
said  time  by  which  ehoses  in  action  were  made  taxable. 
This  was  irrelevant.  The  question  here  is  not  whether  the 
taxes  were  payable  or  paid  in  Veripont,  but  whether  the 
notes  were  taxable  in  this  State. 

Considering,  for  the  purpose  of  this  appeal,  that  the  ques- 
tions discussed  by  appellant  are  properly  presented,  we  are 
of  the  opinion  that  the  judgment  must  be  affirmed  upon  the 
merits.  The  following  citations  are  pertinent.  Powell  v. 
City  of  Madison  (1863),  21  Ind.  335;  Herron  v.  Keeran 
(1877),  59  Ind.  472,  26  Am.  St.  87;  Forestnan  v.  Byrns 
(1879),  68  Ind.  247;  Standard  Oil  Co,  v.  Combs  (1884), 
96  Ind.  179,  19  Am.  Rep.  156;  Senour  v.  Ruth  (1895),  140 
Ind.  318;  Buck  v.  Miller  (1897),  147  Ind.  586,  37  L.  R.  A. 
384,  62  Am-  St  436;  Hathaway  v.  Edwards  (1908),  42  Ind. 
App.  22. 

The  facts  in  the  case  last  cited  are  essentially  diflPerent 
from  those  here  involved,  but  the  same  questions  are  consid- 
ered. 

Judgment  affirmed. 

Concurring  Opinion, 

RoBY,  J. — I  concur  in  the  decision  on  the  merits  of  the 
case.  Under  the  authorities,  I  do  not  think  the  property  was 
taxable  in  this  State.  The  record  exhibits  the  facts.  If  it 
did  not,  we  could  know  nothing  of  them. 
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Fraser  V.  Churchman. 

[No.  0,510.    Filed  Jauuary  20.  1909.] 

1.  Trusts. — Parol, — Real  Property. — Liahility  of  Property  for 
TruHtee's  Debts. — Lands  formerly  held  by  a  trustee  under  a  parol 
trust  are  not  liable  in  attachment  for  the  individual  debts  of  such 
trustee,    p.  202. 

2.  Trusts. — Parol, — Real  Property. — Setting  Aside  Transfers  of, — 
Consideration. — A  conveyance  of  real  proi)erty  by  a  trustee  under 
a  parol  trust,  is  supported  by  a  sufficient  consideration,  and  can- 
not be  set  aside  by  the  trustee's  creditors,    p.  202. 

3.  Trial. — Special  Findings. — Conclusions, — Evidentiary  Facts. — 
The  prudent  course  for  the  trial  judge  is  to  include  conclusions 
and  ultimate  and  evidentiary  facts  in  the  special  findings,    p.  202. 

4.  Tru sts. —  Pa  rol. —  Execu ted. —  Rea  I  Property. —  A  t  tach  m en  t. — 
Where  a  trustee  received  for  his  beneficiaries  certain  real  estate 
and  conveyed  same  to  one  of  such  beneficiaries  In  trust  for  the 
others,  transferring  his  individual  share  to  his  wife  In  settle- 
ment of  her  Judgment  for  alimony,  his  creditors  have  no  rights 
In  or  to  such  property,    p.  202. 

Prom  Superior  Court  of  Marion  County  (69,110) ;  Yin- 
son  Carter,  Judge. 

Action  by  Kate  M.  Fraser  against  William  F.  Church- 
man. From  a  judgment  for  part  of  the  relief  demanded, 
she  appeals.    Affirmed. 

Avcrill  &  Collins,  for  appellant. 
Ayres,  Jones  &  Hollett,  for  appellee. 

RoBY,  J. — Action  begun  on  May  10,  1905,  by  appellant 
upon  a  note  for  $10,000  executed  by  appellee  and  another 
on  December  27,  1902.  The  complaint  was  accompanied  by 
an  affidavit  in  attachment,  showing  appellee  to  be  a  nonresi- 
dent, and  whether  certain  real  estate  in  Marion  county  is 
subject  to  the  levy  and  sale  under  the  writ  of  attachment  is 
the  question  for  decision,  judgment  having  been  rendered 
on  the  note  without  controversy. 

The  court  made  a  special  finding,  and  for  a  second  con- 
clusion of  law  stated  that  the  real  estate  attached  as  the 
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property  of  William  P.  Churchman  was  not  subject  to  such 
attachment,  and  that  the  attachment  could  not  be  sustained. 
An  exception  to  this  conclusion  presents  the  question  for  de- 
termination. 

It  is  found  that  appellant  and  five  others  were  the  heirs 
of  Anna  Churchman ;  that  appellee  was  her  executor,  and 
on  May  4,  1904,  filed  his  final  report,  w^hich  was  shortly 
thereafter  approved ;  that  there  were  certain  items  of  per- 
sonal property  which  had  not  been  administered  on,  and  it 
was  orally  agreed  by  those  concerned  that  appellee  should 
hold  such  assets  as  trustee,  and  as  soon  as  they  could  be 
reduced  to  money  they  should  be  divided  among  the  six; 
that  among  said  assets  were  certain  shares  of  bjiilding  and 
loan  stock  amounting  to  $9,000;  that  by  the  arrangement 
between  the  association  and  appellee,*  acting  as  trustee,  ap- 
pellee prior  to  October  25,  1903,  agreed  to  accept  real  estate 
in  redemption  of  said  stock ;  that  to  carry  out  said  arrange- 
ment he  procured  one  Pattison  to  act  for  him,  and  pursuant 
to  such  arrangement  he  paid  Pattison  by  cheek  $7,400,  which 
sum  was  by  Pattison  paid  to  the  association,  which  conveyed 
to  him  various  parcels  of  real  estate;  that  on  January  4, 
1904,  Pattison  conveyed  the  same  to  appellee,  and  the  whole 
transaction  was  a  means  adopted  by  which  to  convey  said 
real  estate  in  part  cancelation  of  the  shares  of  stock  before 
referred  to;  that  on  November  14,  1904,  appellee  conveyed 
said  real  estate  to  Robert  M.  Churchman,  as  trustee,  ho 
being  one  of  the  six  heirs  named,  and  such  conveyance  was 
made  in  recognition  of  the  interest  of  the  other  heirs ;  that 
appellee  held  the  title  thereto  in  trust  for  said  heirs,  and 
this  was  the  only  consideration  for  the  conveyance  by  him ; 
that  appellee  on  November  15,  1904,  conversed  his  individual 
interest  in  said  land  to  his  wife  in  settlement  of  alimony 
in  a  divorce  suit  by  her,  which  deed  was  duly  recorded. 

Appellant's  attorneys  argue  the  case  as  though  this  were 
a  suit  by  the  other  heirs  against  appellee,  and  they  held  a 
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brief  for  the  defendant,  but  the  action  is  not  one  to 

1.  enforce  an  unexecuted  parol  trust  in  lands.    The  at- 
tempt is  to  hold  the  real  estate  for  the  debt  of  the 

trustee  by  virtue  of  a  writ  levied  upon  it  after  the  parol 

trust  has  been  fully  executed.    The  law  does  not  prevent  the 

voluntary  doing  of  that  which  ought  to  be  done,  and 

2.  upon  the  facts  stated  the  conveyance  was  founded 
upon  a  sufficient  consideration,  and  in  compliance 

with  a  parol  agreement  was,  as  against  the  trustee's  cred- 
itors, entirely  valid.  Thomas  v.  Merry  (1888),  113  Ind.  83, 
88;  Mohn  v.  Mohn  (1887),  112  Ind.  285. 

The  point  is  made  by  appellant  that  the  findings  relative 

to  a  trust  relation  are  conclusions,  and  various  cases  are 

cited  tending  to  sustain  that  view.    It  would  be  very 

3.  difficult  to  deduce  from  the  decisions  in  Indiana  a 
rule  by  the  use  of  which  conclusions,  ultimate  facts 

and  evidentiary  facts  can  be  differentiated.  The  holdings 
are  conflicting,  and  leave  the  law  exactly  as  indicated  by 
the  following  extract:  **The  only  safe  plan  is  to  put  them 
into  the  special  verdict,  where  they  can  do  no  harm  if  they 
should  turn  out,  in  the  opinion  of  the  court,  to  be  eviden- 
tiary facts,  and  where  their  absence  might  be  fatal  if  they 
should  turn  out  to  be  inferential  facts."  Louisville,  etc.,  B. 
Co,  V.  Miller  (1895),  141  Ind.  533,  550.  The  finding  under 
consideration  seems  to  have  been  constructed  in  accordance 
with  the  direction  thus  given  to  the  bar,  and,  in  the 

4.  opinion  of  this  court,  it  ''turns  out"  that  enough 
facts  are  stated  to  justify  the  conclusions  of  law 

drawn  by  the  court  below. 
Judgment  affirmed. 
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Yanthis  et  al.  v.  Kemp  et  al. 

[No.  6,600.     Filed  October  27,  1908.     Kehearing  denied  Decenil)ep 
10,  1906.    Transfer  denied  January  26,  1909.] 

1.  RsuGious  Societies. —  Doctrine, —  Property  Rights. —  Courts.— 
Courts  cannot  determine  doctrinal  religious  controversies,  except 
where  they  are  incidentally  involved  in  a  determination  of  prop- 
erty rights,    pp.  205,206. 

2.  Religious  SociEnES.— Creed. — Membership, — Powers  of  Major- 
ity,— Property. — ^The  majority  of  the  members  of  a  church  can- 
not appropriate  the  church  property  to  practices  and  usages  in 
violation  of  the  adopted  faith  and  teachings  of  such  church,  ad- 
herence to  such  faith  and  teachings  being  a  condition  of  member- 
ship,   pp.  205, 206, 207. 

3.  Reugious  Societies. — Property. — Title. — Trtists. — ^The  property 
of  a  religious  denomination  is  held  in  trust  for  the  promulgation 
of  the  doctrines  of  such  denomination ;  and  the  title  to  such  prop- 
erty is  in  that  part  of  the  denomination  which  is  acting  in  har- 
mony with  its  laws,  customs,  and  principles,    p.  206. 

4.  Pleading. — Complaint. — Religious  Societies, — Diversion  of  Prop- 
erty\ — Rights  of  Members, — A  complaint  alleging  that  the  plain- 
tiffs are  the  legal  trustees  of  a  certain  church,  that  the  pastor 
and  the  majority  of  the  members  are  using  the  church  property 
for  immoral  purposes,  setting  out  the  character  of  such  use,  and 
demanding  possession  of  such  property,  is  sufficient    pp.  207, 208. 

5.  Ejectment. — Church  Property, — Ejectment  is  a  proper  method 
for  the  recovery  of  real  estate  belonging  to  a  church,  where  such 
property  is  being  used  In  violation  of  the  teachings  of  sucli 
church,    p.  209. 

Prom  Marion  Circuit  Court  (15,371) ;  Henry  Clay  Al- 
len,  Judge. 

Action  by  (Jeorge  Yanthis,  and  others,  as  trustees  of  the 
Second  Baptist  Church  of  Indianapolis,  against  William 
Kemp  and  others.  From  a  judgment  for  defendants,  plain- 
tifc  appeal.    Reversed. 

Franklin  McCray  and  A.  R.  Hovey,  for  appellants. 
William  H.  Oghom,  Thomas  A,  Daily  and  Elias  D.  Sals- 
lury,  for  appellees. 

RoBY,  J. — This  is  an  action  by  the  appellants,  as  trustees 
of  the  Second  Baptist  Church  of  Indianapolis,  against  the 
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appellees,  who  also  claim  to  be  trustees  of  such  church,  for 
possession  and  control  of  the  church  property,  building, 
records,  books,  moneys,  etc.,  and  for  judgment  for  $200, 
which  amount  had  been  appropriated  to  pay  attorneys* 
fees  in  a  case  wherein  the  pastor  of  said  church  had  been 
convicted  on  a  charge  of  bastardy. 

The  action  of  the  circuit  court  in  sustaining  a  demurrer 
to  the  complaint  is  assigned  as  error,  and  the  sufficiency  of 
that  pleading  is  the  only  question  to  be  decided. 

The  complaint,  after  setting  forth  the  organization  of  the 
church  and  parts  of  its  accepted  and  adopted  rules,  articles 
of  faith,  doctrine,  practice  and  discipline,  alleges  that  the 
so-called  pastor  of  the  church,  who  was  employed  by  the 
defendants,  was  guilty  of  adultery  and  bastardy,  and  had 
been  convicted  and  fined  therefore;  that  he  was  guilty  of 
frequent  intoxication,  assault  and  battery,  profanity,  of 
neglecting  and  refusing  to  pay  his  just  debts,  of  refusing 
to  be  governed  by  any  discipline,  of  declaring  he  would 
stay  in  the  pulpit  **in  the  face  of  hell''  until  he  died,  of 
causing  the  church  to  be  suspended  from  the  Baptist  Asso- 
ciation, by  reason  of  his  immorality,  of  causing  the  arrest 
of  members  of  the  congregation  on  false  and  unfounded 
charges,  and  of  other  immoral  and  sinful  conduct.  It  is 
further  alleged  that  the  defendants  and  other  members  of 
the  congregation  (a  majority  thereof)  concurred  in  and 
approved  of  the  conduct  of  said  minister ;  that  such  former 
trustees  thereby  deposed  themselves  from  office;  that,  such 
office  being  abdicated,  appellants  were  duly  and  lawfully 
elected  to  it,  and  have  vainly  demanded  possession  of  the 
property  described.  The  prayer  is  for  judgment  against 
the  defendants  for  posvsession  of  the  property,  and  for  cer- 
tain sums  appropriated  to  defend  the  pastor  on  bastardy 
charges. 

Appellees  urge  that  a  majority  of  the  members  of  the 
congregation  have  upheld  the  pastor  and  themselves  in  all 
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their  acts,  have  not  deposed  them  from  office,  that 

1.  they  are  still  the  legal  trustees  of  the  church,  and 
that  the  dispute  in  this  case  is  one  of  which  this 

court  has  no  jurisdiction,  and  which  must  be  decided  by 
an  ecclesiastical  tribunal.  Civil  courts  cannot  determine 
questions  of  a  purely  ecclesiastical  nature.  All  such  con- 
troversies, so  far  as  possible,  should  be  settled  by  the  organ- 
izations themselves;  but,  when  such  questions  become  facts 
upon  which  property  rights  depend,  the  civil  courts  may  de- 
cide them.  Smith  v.  Pedigo  (1896),  145  Ind.  361,  19  L.  R. 
A.  433.  The  question  upon  which  this  congregation  di- 
vides itself,  however,  is  not  an  abstract  doctrinal  qu^tion 
of  creed  or  mode  of  worship,  but  one  which  has  to  do 
with  the  conduct  of  its  members  from  the  view-point  of 
Christian  morality,  one  of  the  first  essentials  of  the  Chris- 
tian religion  in  the  present  age.  A  high  moral  standard  is 
enjoined  by  the  constitution,  **  rules,  articles  of  faith,  doc- 
trine, practice  and  discipline'*  of  the  Second  Baptist  Church 
of  Indianapolis. 

If  the  facts  aUeged  are  true,  the  Rev.  Charles  H.  Johnson 
and  a  majority  of  the  members  of  said  church  are  not  prac- 
ticing Christian  virtues,  but,  while  professing  said 

2.  doctrine,  so  far  as  the  complaint  shows,  are  setting  at 
naught  the  mandate  of  the  Scripture  and  the  church. 

The  question  for  decision,  then,  is  whether  the  majority 
of  the  members  of  a  church,  over  the  objection  of  a  minor- 
ity, can  divert  the  church  revenues  and  subvert  the  church 
property  to  immoral  uses.  Whether  a  majority  or  a  minor- 
ity ratified  the  unlawful  acts  of  the  pastor  matters  not. 
A  majority  cannot  ratify  and  confirm  acts  violative  of  the 
adopted  faith  and  teachings  of  the  church.  See  Mt  Zion 
Baptist  Chunch  v.  Whitmore  (1891),  83  Iowa  138,  49  N.  W. 
81,  13  L.  R.  A.  198;  Smith  v.  Pedigo,  supra;  EoshVs  Ap- 
peal (1871),  69  Pa.  St.  462,  8  Am.  Rep.  275.  Adherence  to 
the  doctrine  of  a  religious  corporation  (one  of  which  is  al- 
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ways  morality)  is  a  condition  of  membership.    Trustees,  etc, 
V.  Halvorson  (1890),  42  Minn.  503,  44  N.  W.  663.     The 

property  of  a  church  is  held  in  tnist  for  the  promul- 
3.    gation  of  the  tenets  and  doctrines  of  that  church,  and 

the  title  to  church  property  is  in  that  part  of  the 
congregation  which  is  acting  in  harmony  with  its  law, 
usages,  customs  and  principles.  Smith  v.  Pedigo,  supra; 
Roshi's  Appeal,  supra;  White  Lick  Quar.  Meet.,  etc.,  v. 
White  Lick  Quar.  Meet.,  etc.  (1883),  89  Ind.  136;  Mc- 
Ginnis  v.  Watson  (1861),  41  Pa.  St.  9.  Under  the  facts 
alleged  the  appellants  are  entitled  to  possession  of  the 
church  property  and  to  recover  the  amount  claimed. 

Judgment  reversed,  and  the  cause  remanded,  with  instruc- 
tions to  overrule  the  demurrer  to  the  complaint. 

On  Petition  for  Rehearing. 

RoBY,  J. — Doctrine,  discipline  and  creed  are  not  matters 

of  concern  to  the  courts,  except  as  they  come  incidentally 

in  question  in  the  adjudication  of  property  rights, 

1.  and  the  settlement  of  ecclesiastical  questions  is  most 
wisely  left  to  ecclesiastical  tribunals.    Lamb  v.  Cain 

(1891),  129  Ind.  486,  510,  14  L.  R.  A.  518;  Oaff  v.  Oreer 
(1882),  88  Ind.  122,  45  Am.  Rep.  449;  White  Lick  Qmr. 
Me  ft.,  etc.,  v.  White  Lick  Quar.  Meet.,  etc.  (1883),  89  Ind. 
186;  0 'Donovan  v.  Chatard  (1884),  97  Ind.  421,  49  Am. 
Rep.  462;  Smith  v.  Pedigo  (1896),  145  Ind.  361,  19  L.  R. 
A.  433;  State,  ex  rel.,  v.  Cummins  (1908),  171  Ind.  112. 
Appellee's  counsel  in  their  exhaustive  and  learned 

2.  argument  state  that  "we  understand  the  rule  to  be 
that  it  is  only  where  there  has  been  a  radical  depar- 
ture from  the  doctrine  for  which  the  charitable  use  was  es- 
tablished that  the  courts  will  intervene.**  They  further 
state  that  there  is  no  division  between  the  parties  upon  any 
(juestion  of  baptism,  predestination,  personal  election,  or 
other  doctrinal  point,  which  may  be  granted,  but  the  facts 
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set  up  in  the  complaint  and  admitted  by  the  demurrer 
bring  this  ease  within  the  exception  stated  by  counsel,  and 
show  a  radical  departure  from  the  principles  for  which  the 
Baptist  Church  stands.  Suppose  it  were  charged  that  John- 
son, with  the  approval  of  the  trustees,  had  converted  the 
('hureh  building  into  a  house  of  ill-fame,  and  that  the  funds 
of  the  church  were  expended  to  pay  fines  assessed  in  crim- 
inal proceedings  against  him,  no  one  would  deny  the  right 
of  objecting  members  to  sue  for  the  possession  of  the  prop- 
erty. Yet  no  question  of  baptism,  predestination,  personal 
election,  etc.,  would  be  involved. 

It  is  averred,  after  setting  out  various  immoral  acts  on 
the  part  of  Johnson,  ''that  the  defendants  [appellees]  here- 
in at  a  public  meeting  joined  said  Charles  H.  John- 

4.  son  in  declaring  that  no  church  discipline,  Bible  or 
creed  should  or  could  govern  them,  but  that  they 
were  a  law  unto  themselves,  and  would  do  as  they  pleased, 
and  if  any  member  did  not  like  the  way  they  did  he  could 
get  out  of  the  church,"  and  ''that,  ever  since  the  selection 
and  employment  of  said  Charles  H.  Johnson  by  defendants 
herein,  •  •  *  gaid  defendants  have  indorsed,  encour- 
aged, consented  to,  aided,  abetted,  directed  and  concurred 
in  the  unlawful,  wrongful  and  sinful  acts  of  said  Charles 
II.  Johnson,  as  above  set  forth.*'  These  allegations,  taken  in 
connection  with  others  to  which  brief  reference  has  been 
made  in  the  opinion  heretofore  filed,  leave  no  room  to  as- 
cribe allegiance  by  appellees  to  the  doctrines  of  the  church 
as  shown  by  the  articles  of  faith  incorporated  in  the  plead- 
ing. 

In  the  argument  it  has  been  assumed  that  a  majority  of 

the  congregation  approved  the  action  of  appellees,  and  this 

assumption  was  adopted   in  the  opinion  heretofore 

2.  filed.  Such  approval  would  not  legalize  acts  viola- 
tive of  the  fundamental  principles  of  the  church. 
Schnorr's  Appeal  (1870;),  67  Pa.  St.  138,  5  Am.  Rep.  415; 
Bear  v.  Heasley  (1893),  98  Mich.  279,  57  N.  W.  270,  24  L. 
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R.  A.  615;  Reorganized  Church,  etc.,  v.  Church  of  Christ 
(1894),  60  Fed.  937;  Sutter  v.  Trustees,  etc.  (1862),  42 
Pa.  St.  503;  Jones  v.  WadswoHh  (1876),  11  Phila.  227. 
See,  also,  cases  cited  in  former  opinion.  But  the  fact  is 
that,  so  far  from  showing  that  a  majority  of  the 

4.  congregation  approved  the  conduct  of  appellees 
in  that  behalf,  the  allegations,  when  considered  in 
their  entirety,  show  that  no  meeting  of  the  congregation 
has  been  had  at  which  the  judgment  of  the  members  thereof 
was  fairly  obtained.  It  is  averred  that  Johnson  refused  to 
comply  with  the  requirements  of  the  scriptures  as  to  the 
government  of  the  church  as  laid  down  in  the  discipline 
and  adopted  by  the  church,  in  this:  That  he  declared  in 
the  public  church  meeting  that  *'we  [meaning  the  mem- 
bers of  the  church]  need  not  bring  them  [the  rules  for  gov- 
erning the  church]  to  the  church  meeting,  as  we  will  govern 
the  meeting  to  suit  ourselves;"  that  he  refused  to  per- 
mit an  orderly  consideration  of  charges  of  immorality 
brought  against  him;  that  he  ** dismissed"  various  members 
wthout  notice,  on  account  of  ** rebellion  against  the  pastor;" 
that  he  called  and  presided  at  a  meeting  attended  by  the 
appellees  and  a  large  number  of  nonmombers  of  the  church, 
and,  after  declaring  that  he  would  never  resign,  went 
through  the  farce  of  tendering  his  resignation  to  said  meet- 
ing, which  was  packed  by  appellees  and  Johnson  for  the 
purpose  of  refusing  to  accept  such  resignation.  There  are 
many  other  allegations  which  <ro  to  establish  the  fact  that 
no  meeting  has  been  held  at  which  an  expression  could  be 
obtained  from  the  members  of  the  church,  and,  instead  of 
showing  that  appellees  and  Johnson  hold  with  the  approval 
of  a  majority  of  the  members,  the  showing  is  that  they  hold 
vi  et  annis,  and  therefore  do  not  come  within  any  adjudi- 
cation in  their  favor  by  any  authority  of  the  church. 

Appellants  aver  themselves  to  have  been  duly  elected 
trustees  of  said  church.  The  averments  in  this  regard  are 
extended,  general,  and  embody  various  legal  conclusions, 
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but  there  is  enough  on  the  subject  averred  to  withstand 
a  demurrer. 
Ejectment  is  a  proper  method  by  wlych  to  determine  the 
right  to  possession  of  the  church  property.    Lamb  v. 
5.     Cain,  supra;    Smith  v.  Pedigo,  supra. 

The  property  in  question  is  dedicated  to  the  uses 
of  the  Baptist  Church.  If  appellants  sustain  the  averments 
of  their  complaint,  the  effect  will  be  to  insure  its  use  for 
such  purposes.  The  property  will  not  be  taken  away  from 
any  one  who  owns  it  nor  given  to  any  one  who  does  not. 
If  the  parties  are  all  as  good  Baptists  as  counsel  for  ap- 
pellees assert,  twenty-four  hours  ought  to  be  a  sufficient 
length  of  time  in  which  to  end  this  controversy. 
The  petition  for  a  rehearing  is  overruled. 


Wiley  v.  Commonwealth  Loan  &  Savings 
Association  of  Indiana. 

[No.  G.337.    Filed  January  27,  1909.] 

1.  Bun^DiNG  AND  Loan  Associations. — Mortgayea, — Payment, — 
Where  the  by-laws,  bonds  and  mort^tiKes  of  a  biiildlu);  and  loim 
association  provided  that  interest  nnd  promtnins  should  be  paid 
on  the  loan  until  the  maturity  of  the  stock,  that  a  certain  number 
of  payments  should  be  made  on  such  stocli,  that  the  stoclc  should 
mature  and  cancel  the  loan  when  the  stock  payments  together 
with  its  share  of  the  dividends  equaled  the  par  value  thereof,  the 
making  of  the  required  number  of  payments  on  the  stock  does 
not  mature  same  nor  cancel  the  loan.    p.  211. 

2.  Building  and  Loan  Associations. — Maturity  of  Htock. — Fraud- 
ulent Representations. — Where  the  by-laws,  bonds  and  mortgages 
of  a  building  and  loan  association  rocpiire  payment  of  interest 
and  premiums  upon  loans  until  the  loan  is  canceled  by  the  ma- 
turity of  the  stock,  and  that  a  certain  number  of  stock  payments 
shall  l3e  required,  representations  by  the  company  that  the  mak- 
ing of  such  stock  payments  would  mature  the  stock  and  cancel 
the  4oan  do  not  constitute  any  defense  to  a  suit  for  forclosure,  the 
defendant  having  no  right  to  rely  thereon.    i>.  212. 

8.  Buiuiiifo  AND  Loan  Associations. — Mortgages. — Htoek. — Inter- 
est'—Premiums.— Application  of   Payments. — In    computing   the 

Vou  43—14 
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amount  due  on  a  building  and  loan  mortgage  the  stock  payments 
and  dividends  thereon,  but  not  the  interest  and  premiums,  should 
be  credited  thereon,  p.  212. 
4.  Building  and  Loa^  Associations. — Funds. — Loans. — Credits, — 
Expenses. — Statutes. — Prior  to  1897  all  money  paid  into  the  loan 
fund  of  a  building  and  loan  nsso<-lntlon  had  to  be  cnnliteil  on  tin* 
stock,  but  subsequently  (§4128  Burns  1908,  Acts  1897,  p.  284,  S2) 
the  expense  fund  was  abolished,  and  a!l  expenses  were  imyable 
out  of  the  earnings  of  the  loan  fund.    p.  213. 

From  Clinton  Circuit  Court;   Joseph  Claybangh,  Judge. 

Cross-complaint  by  the  Commonwealth  Loan  &  Savings 
Association  of  Indiana  against  William  II.  Wiley.  From  a 
decree  for  cross-complainant,  defendant  appeals.    Affirmed. 

B.  F.  Ratcli/f,  John  C,  Farber  and  S.  M.  Ralston,  for  ap- 
pellant. 

E,  F,  Gruber,  Angustin  Boke  and  Harry  C.  Sheridan, 
for  appellee. 

Hadley,  J. — This  was  a  suit  brought  by  appellant  against 
appellee  to  cancel  a  mortgage  given  by  appellant's  grantor 
to  appellee.  The  complaint  is  in  two  paragraphs,  the  first 
of  which  avers  that  by  the  terms  of  the  written  contract  be- 
tween the  parties  the  debt  had  been  fully  paid,  and  the 
mortgage  should  be  released.  The  second  paragraph  avers 
the  terms  of  the  written  contract,  and  also  avers  that  the 
appellee  fraudulently  and  falsel}'  construed  said  contra(*t  at 
the  time  of  the  making  of  the  loan,  and  thereby  induced 
the  mortgagor  to  enter  into  the  same;  that  under  the  con- 
tract, as  so  falsely  construed,  the  loan  has  been  fully  paid. 
Demurrers  to  said  paragraphs  were  overruled.  Appellee 
filed  an  answer  to  each  of  said  paragraphs,  and  also  filed 
a  cross-complaint,  wherein  the  bond  given  for  the  debt,  and 
the  mortgage  to  securc  the  same,  a  certificate  of  stock  that 
was  issued  at  the  time  of  the  making  of  the  loan  to  appel- 
lant's grantor,  and  which  was  a  part  of  the  transaction  and 
held  by  appellee  to  secure  said  bond,  together  with  the  by- 
laws of  the  association,  referred  to  in  said  instruments,  were 


XOVEHrBER  TERM,  1908.  211 

Wiley  V.  Commonwealth,  etc.,  Sav.  Asm. — 13  Ind.  App.  209. 

exhibited.  It  is  also  showu  that  said  mortgage  aud  bond 
were  executed  by  one  Jones  to  appellee,  and  the  certificate 
of  stock  issued  to  said  Jones;  that  thereafter  appellant 
purchased  the  land  covered  by  said  mortgage^  and  in  his 
deed,  as  a  part  of  the  consideration  of  said  transfer,  as- 
sumed and  agreed  to  pay  said  mortgage.  Prayer  for  a 
judgment  against  appellant  and  for  a  decree  of  foreclosure 
of  said  mortgage. 

To  this  cross-complaint  appellant  answered  in  six  para- 
graphs: (1)  general  denial;  (2)  payment;  (3)  a  discharge 
by  reason  of  the  terms  of  the  contract,  as  shown  by  the 
writings;  (4)  and  (5)  a  discharge  by  reason  of  the  writ- 
ings, as  falsely  and  fraudulently  represented  and  construed 
by  appellee  at  the  time  of  the  making  of  the  loan,  whereby 
appellant's  grantor  was  induced  to  enter  into  the  contract; 
(6)  a  detailed  plea  of  payment.  The  court  sustained  a  de- 
murrer to  the  third,  fourth  and  fifth  paragraphs  of  this 
answer.  Upon  issues  joined,  trial  was  had  by  the  court  and 
a  decree  entered  in  favor  of  appellee.  Appellant  assails  the 
ruling  of  the  court  upon  the  demurrere  to  the  third,  fourth 
and  fifth  paragraphs  of  answer  to  the  crass-complaint. 

We  do  not  deem  it  necessary  to  set  out  the  terms  of  the 
bond,  mortgage,  certificate  of  stock  and  by-laws,  which  to- 
gether formed  the  contract  and  are  exhibited  by  the 

1.  cross-complaint  and  paragraphs  of  answer  thereto 
under  consideration,  since  the  contract  thus  shown  is 
in  all  the  essential  details  substantially  the  same  as  is  con- 
sidered in  the  cases  of  Ouaranty  Sav.,  etc,  Assn,  v.  Simko 
(1905),  35  Ind.  App.  412,  Miller  v.  Wayne,  etc.,  Loan  Assn, 
(1904),  32  Ind.  App.  480.  Wayne,  etc..  Loan  Ami.  v.  Gil- 
more  (1906).  37  Ind.  App.  146,  and  Wayne,  etc..  Loan  A.^sn. 
v.  Skelton  (1901),  27  Ind.  App.  624,  and  must  be  governed 
bv  the  same  rules  as  are  therein  laid  down,  which  must  be 

■ 

considered  established,  and  a  review  or  discussion  of  the 

« 

same  would  be  unprofitable. 
Appellant  has  sought  to  distinguish  this  case  from  those 
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oases;   but  the  bond,  mortgage,  certificate  of  stock  and  by- 
laws, all  forming  a  part  of  the  transaction,  are  ex- 

2.  hibited,  and  will  not  bear  the  construction  put  upon 
them  by  appellant.     The  bond  primarily  binds  the 

obligor  to  the  payment  of  $500,  together  with  six  per  cent 
interest  and  six  per  cent  premium  per  annum,  payable  in 
equal  monthly  instalments  during  the  continuance  of  the 
loan;  and  it  is  provided  that  the  loan  shall  continue  until 
the  stock,  which  is  held  to  secure  the  bond,  matures  under 
section  forty-three  of  the  by-laws,  which  section  provides 
that  the  stock  shall  mature  when  the  amount  of  stock  pay- 
ments, together  with  its  pro  rata  share  of  the  dividends, 
shall  equal  the  par  value  of  the  same.  The  bond,  as  well  as 
the  certificate  of  stock,  provides  that  payments  on  the  stock 
shall  be  limited  to  ninety-six  monthly  payments,  but  no- 
where is  there  a  declaration  that  payments  on  the  loan  are 
so  limited.  There  is  some  circumlocution  in  arriving  at 
the  exact  contract ;  but  the  different  parts  are  all  connected 
and  referred  to  in  such  a  way  that  an  ordinarily  careful 
reading  of  the  various  instruments  discloses  the  whole  con- 
tract with  clearness. 

The  fourth  and  fifth  paragraphs  of  answer  to  the  cross- 
complaint  averred  substantially  the  same  acts  of  fraud  ami 
misrepresentation  as  are  alleged  in  Wayne,  etc..  Loan 
Assn,  V.  OUmoref  supra,  and  Guaranty  Sav,,  etc.,  Assn.  v. 
Simko,  supra,  and  the  rules  given  in  those  cases  must  be 
applied  here. 

Appellant  also  insists  that  the  amount  of  the  recovery 

is  too  large,  for  the  reason  that  the  court  refused  to  credit 

the  stock  with  the  monthly  payments  of  premium  and 

3.  interest.     This  position   is  untenable,  since  such   a 
construction  would  he  permitting  appellant  to  pay 

the  interest  and  premium  to  himself.  Appellant's  own  fig- 
ures show  that  in  such  a  case  appellant  would  have  the  use 
of  $500  for  eisrht  years,  and  during  that  time  would  pay 
in  $720  and  at  its  expiration  would  receive  $774.41  with 
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which  to  repay  his  loan,  thereby  having  free  use  of  $500  for 
said  term  and  in  addition  receiving  $54.41  clear  profit. 
Where  the  profit  is  to  come  from  is  not  shown.  If,  as  ap- 
pellant contends,  this  premium  and  interest  should  have 
been  paid  into  the  loan  fund,  it  could  only  be  apportioned 
and  credited  upon  the  stock  as  dividends,  and  then  only  as 
earnings  after  the  payment  of  expenses  after  July,  1897. 
Prior  to  said  last-mentioned  date  all  earnings  that  went 
into  the  loan  fund  had  to  be  apportioned  to  the  stock,  except, 

perhaps,  what  might  be  necessary  to  recoup  losses; 
4.    but  after  said  date  it  was  provided  by  the  by-laws,  in 

compliance  with  the  law  enacted  at  that  time,  that 
the  exx>ense  fund  should  be  abolished  and  receipts  therefor 
turned  into  the  loan  fund,  and  all  expenses  paid  out  of  the 
earnings  in  the  loan  fund.  This  being  true,  it  does  not 
appear  that  there  was  any  portion  of  the  loan  fund  that 
was  not  properly  applied  to  appellant's  stock  as  dividends, 
and,  upon  the  evidence,  the  amount  was  properly  assessed. 

"We  have  considered  all  of  the  questions  properly  pre- 
sented, but  have  not  entered  into  an  extended  discussion  in 
this  opinion,  for  the  reason  that  it  could  only  be  a  repeti- 
tion of  what  has  already  been  said  in  the  cases  cited. 
Judgment  affirmed. 


A.  N.  Chamberlain  Medicine  Company  v.  H.  A. 
Chamberlain  Medicine  Company. 

[No.  6,258.    Filed  January  29,  1909.] 

Iif  JUNCTION. — Trade  "Same, — Misrepresentations, — Fraud. — Where  a 
medicine  company  seeks  to  restrain  another  company  from  uslnp; 
a  similar  name,  thereby  deceiving  the^  public  and  injuring  the 
plaintiff,  and  It  Is  shown  that  plaintiff's  representations  as  to  the 
curative  properties  of  its  medicine  are  misleading,  dangerous  and 
fraudulent,  equity  will  deny  any  relief. 

From  Elkhart  Circuit  Court;  James  8.  Dodge ^  Judge. 
Suit  by  the  A.  N.  Chamberlain  Medicine  Company  against 
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the  II.  A.  ('liainborlain  Medicine  Company.    Prom  a  judg- 
ment for  defendant,  plaintiff  appeals.    Affirmed, 

Otto  E,  Deal,  J,  M,  Van  Fled  and  V.  W.  Van  FUet,  for 
appellant. 

James  L.  Ilarman,  for  appellee. 

IIadley,  J. — This  is  a  suit  for  an  injunction  by  appel- 
lant against  appellee  because  of  an  alleged  unfair  competi- 
tion and  infringement  of  the  trade  name,  **A.  N.  Chamber- 
lain's Immediate  Relief."  It  is  sought  to  restrain  the  H. 
A.  Chamberlain  Medicine  Company  from  using  the  words 
'* Chamberlain"  and  ** Medicine"  in  its  corporate  name,  and 
from  using  the  M'ords  **  Chamberlain"  and  * 'Relief"  in  the 
name  of  its  medicine — **H.  A.  Chamberlain's  Infallible  Re- 
lief." There  is  a  further  prayer  for  J|5l,000  damages.  An 
answer  in  two  paragraphs,  the  second  alleging  that  the  ap- 
pellant, prior  to  and  during  the  pendency  of  a  former  ac- 
tion between  the  parties,  used  obscene  literature  in  its  ad- 
vertising matter,  and  falsely  advertised  and  represented  its 
medicine  to  be  a  cure  for  diverse  and  incongruous  diseases, 
was  filed,  and  the  issues  were  closed  by  a  reply  in  general 
denial.  The  cause  was  tried  by  the  court,  and  a  judgment 
rendered  for  the  defendant,  from  which  this  appeal  is 
taken. 

It  appears  that  A.  N.  Chamberlain,  of  Elkhart,  Indiana,  in 
1850,  being  the  owner  of  a  secret  formula  for  compounding 
a  medicine  of  certain  drugs,  began  to  manufacture  and  sell 
such  medicine  under  the  name  of  **A.  N.  Chamberlain's 
Immediate  Relief."  In  1891  a  corporation  was  formed  in 
Elkhart,  Indiana,  to  make  and  sell  the  medicine,  and  A.  N. 
Chamberlain  transferred  thereto  all  the  right,  title  and  in- 
terest in  the  medicine,  and  such  corporation  has  since  con- 
tinued to  manufacture  and  sell  the  same.  Harvey  A.  Cham- 
berlain, of  Elkhart,  whose  father  was  a  cousin  of  A.  N. 
Chamberlain's,  in  1902  assisted  in  organizing  the  **H.  A. 
Chamberlain  Medicine  Company,"  to  manufacture  a  med- 
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ieine  from  a  formula  which  he  owned,  and  which  had  been 
discovered  by  his  father. 

It  is  shown  by  the  uncontradicted  evidence  that  appel- 
lant's medicine,  known  as  ** Chamberlain's  Immediate  Re- 
lief," was  widely  advertised  and  represented  to  the  public 
as  being  a  certain  and  effectual  cure  for  the  following  diverse 
diseases:  ** Eczema  and  yellow  fever,  Asiatic  cholera  in  its 
first  stages  and  chilblains,  catarrh  and  sea-sickness,  diph- 
theria and  pimples,  cholera  morbus  and  bee  stings,  bites  of 
poisonous  reptiles  and  piles,  dysentery  and  scratches  on 
horses,  scarlet  fever  and  sour  stomach,  measles  and  cramps, 
neuralgia  and  general  debility,  hysterics  and  hog  cholera, 
la  grippe  and  bloat,  scours  in  horses,  cattle  and  sheep,  diar- 
rhoea and  itching  and  eruptions,  bilious  fever  and  wind 
galls  on  horses,  bloody  flux  and  sick  headache,  fever  and 
ague,  heaves  in  horses  and  colic,  spotted  fever  and  nervous 
tremors,  sore  throat  and  chicken  cholera,  cold  feet  aid  scalds 
and  bums,  rheumatism  and  earache,  dumb  ague  and  cuts 
and  bruises,  colds  and  summer  complaint,  coughs  or  colic  in 
man  or  beast,  griping  pains  and  nervous  headache,  sprains 
and  wounds,  toothache  and  diseases  of  young  lambs '*-T-all 
from  one  and  the  same  bottle. 

We  have  enumerated  the  diseases  for  which  appellant 
claims  its  medicine  to  be  a  panacea,  in  the  above  form  in 
order  to  show  at  a  casual  glance  the  absurd  incongruity  of 
its  representations,  and  thereby  illustrate  the  character  of 
the  business  that  appellant  is  praying  a  court  of  equity  to 
protect.  It  will  be  seen  that  this  medicine  is  claimed  to  he 
a  sovereign  remedy  for  about  all  of  the  ills  that  flesh  is 
heir  to;  and  if  appellant's  said  representations  are  to  be 
believed,  and  they  are  certainly  made  for  this  purpose,  then, 
as  is  well  said  in  Fetridge  v.  Wells  (1857),  13  How.  Pr.  385, 
it  would  seem,  that  so  long  as  this  medicine  may  be  pro- 
cured, "it  will  be  a  folly  to  grow  old,  and  a  mistake  to 
die." 

There  is  another  phase  of  appellant's  advertisements  wd 
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cannot  overlook.  It  not  only  recommends  its  medicine 
as  a  cure  for  diphtheria,  along  with  other  diseases,  but  em- 
phasizes this  recommendation  with  a  separate  line:  **Tliis 
sure  cure  for  diphtheria  for  sale  by  all  druggists;"  and 
advises,  by  what  purports  to  be  testimonials,  that  doctor 
bills,  as  well  as  lives,  can  be  saved  by  using  this  specific  in 
cases  of  diphtheria.  This  wanton  advice,  with  reference  to 
this  known  deadly  disease,  this  reckless  disregard  for  the 
consequences  to  human  life,  this  palpable  falsehood,  put 
forth  to  deceive  distressed,  ignorant  and  credulous  people 
to  their  detriment,  in  cases  of  life  and  death,  in  order  to 
make  a  few  more  sales  of  this  nostrum,  is  atrocious  and 
little  less  than  a  crime. 

**The  philosophy  of  the  cure  by  Chamberlain's  Imnrie- 
diate  Relief,"  say  these  advertisements,  **is  very  simple, 
and  will  at  once  commend  itself  to  every  thinking  person. 
It  is  an' antiseptic  (against  putrefaction),  and  kills  poison 
whenever  it  comes  in  contact  with  it.  It  will  kill  the  poison- 
ous bacteria  that  lodge  in  the  throat,  and  it  will  also  destroy 
the  terrible  little  animalculae." 

We  hardly  think  it  necessary  to  say  more  to  convince  an 
ordinarily  informed  mind  that  the  business  of  appellant, 
transacted  through  the  medium  of  the  trade  name  and  trade- 
mark, that  it  is  sought  to  have  protected  by  this  court,  is 
fraudulent  and  a  deception  upon  the  people.  We  do  not 
say  the  medicine  has  no  merit.  It  is  unnecessary  for  us  to 
pass  upon  that  point,  but  it  is  apparent  that  it  cannot  have 
the  miraculous  virtues  ascribed  to  it;  and  its  adver- 
tisements present  an  attempt  at  a  gross  imposition  upon 
the  public,  as  well  as  a  menace  to  human  life. 

It  is  an  ancient  and  equitable  rule  that,  he  who  comes 
into  a  court  of  equity  must  come  with  clean,  pure  hands  and 
a  pure  conscience,  and  it  is  also  well  established  by  the  au- 
thorities that  if  a  complainant  in  a  court  of  equity  claims 
relief  against  the  fraud  or  imposition  of  others,  he  must 
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himself  be  free  from  the  same  charge  with  reference  to  the 
same  matter.  If  the  business  of  such  complainant  is,  or  is 
sought  to  be,  aflfected  and  injured  by  the  misrepresentation 
or  deceit  of  another,  he  cannot  be  heard  in  a  plea  that  by 
the  fraudulent  rivalry  of  another  his  own  •fraudulent 
profits  are  destroyed  or  diminished.  The  exclusive  privi- 
lege of  deceiving  or  perpetrating  a  fraud  upon  the  public  is 
hardly  a  fit  subject  to  be  entertained  in  a  court  of  equity, 
and  certainly  not  one  that  such  a  court  can  be  required  to 
aid  or  sanction.  Fetridge  v.  Wells,  supra;  Pidding  v.  IIow 
(1837),  8  Sim.  477;  Wolfe  v.  Burke  (1874),  56  N.  Y.  115; 
Laird  v.  Wilder  (1872),  9  Bush  131,  15  Am.  Rep.  707; 
Kohler  Mfg.  Co.  v.  Beeshore  (1893),  59  Fed.  572,  8  C.  C.  A. 
215;  Fotvle  v.  Spear  (1847),  7  Penn.  L.  J.  176,  Cox,  Am. 
Trade-Mark  Cases,  67;  Heath  v.  Wright  (1855),  3  Wall. 
Jr.  141,  Fed.  Cas.  No.  6,310;  Worden  v.  California  Fig 
Syrup  Co.  (1903),  187  U.  S.  516,  23  Sup.  Ct.  161,  47  L.  Ed. 
282;  Piso  Co.  V.  Voight  (1897),  4  Ohio  N.  P.  347;  Par- 
tridge V.  Menck  (1848),  Cox,  Am.  Trade-Mark  Cases,  72; 
Houchens  v.  Houchens  (1902),  95  Md.  37,  51  Atl.  822. 

In  the  case  last  cited  the  medicine  was  represented  to  be 
a  sure  cure  for  smallpox  and  diphtheria.  The  court  say 
that  this  '*not  only  asserts  a  falsehood,  but  was  manifestly 
designed  to  deceive  the  public. '  *  The  court  also  say :  * '  The 
rule  is  well  settled  by  all  the  cases  that  a  court  of  ecpiity  will 
not  lend  its  aid  to  a  scheme  to  defraud  the  pul)lic." 

In  Worden  v.  California  Fig  Syr^ip  Co,,  supra,  Mr.  Jus- 
tice Shiras,  speaking  for  the  court,  says:  **We  find,  how- 
ever, more  solidity  in  the  contention,  on  behalf  of  the  ap- 
pellants, that  when  the  owner  of  a  trade-mark  applies  for 
an  injunction  to  restrain  the  defendant  from  injuring  his 
property  by  making  false  representations  to  the  public,  it  is 
essential  that  the  plaintiff  should  not  in  his  trade-mark,  or 
in  his  advertisements  and  business,  be  himself  guilty  of 
any  false  or  misleading  representations ;   that  if  the  plain- 
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tiff  makos  any  material  false  statement  in  connection  with 
the  property  which  he  seeks  to  protect,  he  loses  his  right  to 
claim  the  assistance  of  a  court  of  equity.''  Numerous  eases 
are  therein  cited  to  support  this  doctrine. 

In  the  «ase  of  Leather  Cloth  Co.  v.  American  Leather 
Cloth  Co,  (1863),  4  DeG.,  J.  &  S.  137,  the  Lord  Chancel- 
lor says:  ''When  the  owner  of  a  trade-mark  applies  for  an 
injunction  to  restrain  the  defendant  from  injuring  his  prop- 
erty by  making  false  representations  to  the  public,  it  is  es- 
sential that  the  plaintiff  should  not  in  his  trade-mark,  or  in 
the  business  connected  with  it,  be  himself  guilty  of  any 
false  or  misleading  representation.'* 

It  is  no  defense  to  the  charge  here  discussed  that  ap- 
pellee may  be  in  the  same  respects  equally  an  offender.  It 
will  be  considered  that  it,  in  a  like  case,  would  be  likewise 
dealt  with. 

Appellant's  manner  of  using  its  trade  name  and  trade- 
mark and  conducting  its  business  connected  therewith  is  a 
fraud  upon  and  a  danger  to  the  public.  The  law  may  per- 
mit it,  but  equity  will  not  protect  it. 

Many  other  questions  are  presented,  but  as  the  cause 
was  correctly  decided,  and  could  not  have  been  correctly 
decided  any  other  way,  since  there  is  no  equity  in  the  case, 
intervening  errors,  if  any,  could  not  affect  the  result,  and 
we  shall  not  extend  this  opinion  to  consider  them. 

Judgment  affirmed. 


Bacon  v.  Bacon. 

[No.  0,349.     Filed  January  29.  1909.] 

1.  Divorce. — Evideurr.  -Kvideiiro  showinj:  that  a  husband  and 
wife  married  iiixm  a  sliort  a(M|iialntance,  that  the  husband  left 
the  wife  al)ont  six  mnntlis  lat«»r.  that  afterwards  the  husband 
was  disturbed  at  his  plaro  of  l)iisiness  by  the  remarks  and  dem> 
onstrations  of  the  wife  (thotv  bolnp  some  liearsay  evidence  of  the 
wife's  infidelity),  is  not  sufluMotit  to  sustain  a  decree  of  divorce 
on  behalf  of  the  husband,    p.  220. 
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2.  Mabbiaoe. — Contracts, — Public  RegulaHon, — ^The  public  has  an 
interest  in  the  institution  of  marriage,  and  may  regulate  the 
contracting  and  the  dissolution  of  such  relation,    p.  220. 

3.  Appeal. — Presumptions  as  to  Judgment  Appealed  from. — Di- 
vorce.— ^The  presumption  on  an  appeal  from  a  Judgment  refusing 
a  dlTorce,  is  that  the  trial  Judge  decided  the  case  in  accordance 
with  his  dut>'.     p.  221. 

Prom  Elkhart  Circuit  Court ;  James  S.  Dodger  Judge. 

Suit  by  William  P.  Bacon  against  Ada  L.  Bacon.  From 
a  judgment  for  defendant,  plaintiff  appeals.    Affirmed, 

HUe  &  Baker,  for  appellant. 

Mters,  J. — This  was  a  proceeding  for  a  divorce,  brought 
by  the  husband,  the  appellant,  against  his  wife. 

The  appellant  aasigns  as  error  the  overruling  of  his  mo- 
tion for  a  new  trial,  in  which  he  assailed  the  finding  against 
him  as  not  sustained  by  sufficient  evidence  and  as  contrary 
to  law. 

Prom  the  allegations  of  the  complaint  it  appears  that  the 
parties  lived  together  as  husband  and  wife  less  than  six 
months.  The  cause  of  separation  is  not  stated  in  the  plead- 
ing. It  appeared  in  evidence  that  the  appellant  abandoned 
the  appellee.  The  alleged  grounds  for  a  divorce  were  adul- 
tery and  inhuman  treatment.  The  former  ground  was  al- 
leged to  have  arisen  more  than  two  months  after  the  sep- 
aration. The  only  instance  of  alleged  cruel  and  inhuman 
treatment  to  which  a  date  was  specifically  assitrned  was 
stated  to  have  occurred  more  than  five  months  after  the 
separation;  and  it  was  charged  that  on  various  occasions, 
the  times  of  which  were  not  more  definitely  indicated,  the 
appellee,  while  at  appellant's  place  of  business,  had  in- 
dulged in  rude  accusations  against  the  appellant,  falsely 
accusing  him  of  improper  relations  with  other  women,  and 
that  at  various  other  times,  not  specified,  she  created  such 
a  disturbance  in  his  store  as  seriously  to  injure  his  business. 

The  appellee  failed  to  appear  to  the  action  and  was  de- 
faulted.    At  the  trial  the  prosecuting  attorney  appeared 
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and  resisted  the  petition.     The  only  evidence  intro- 

1.  duced,  other  than  that  showing  the  residence  of  the 
parties,  was  the  testimony  of  the  appellant.     The 

evidence  on  the  question  of  the  appellee's  alleged  adultery 
was  almost  wholly  hearsay,  aside  from  which  it  was  not  in- 
consistent with  her  innocence  and  was  not  sufficient  to  sup- 
port a  finding  against  her  upon  that  charge.  There  was 
evidence  of  ill  temper,  jealousy  and  boisterous  and  unbe- 
coming language  on  the  part  of  the  wife.  The  appellant 
testified  to  some  physical  violence  done  and  attempted  on 
him  by  her  at  his  store,  about  five  months  after  the  separa- 
tion, from  whic»h  it  does  not  appear  that  he  was  subjected  to 
any  physical  injury  or  suffering.  The  appellant's  own  con- 
duct and  language  toward  the  appellee,  before  or  at  the 
times  of  these  outbursts  of  temper  on  the  part  of  the  wife, 
were  but  slightly  shown.  It  appears  that  the  first  actual 
meeting  of  these  parties  occurred  in  October,  and  they  were 
married  on  December  18  of  the  same  year.  After  marriage 
they  soon  tired  of  each  other,  and  a  separation  took  place 
in  June  of  the  year  following  their  marriage. 

Marriage  is  an  institution  in  which  the  public  has  an 

interest.    Accordingly  the  law  has  thrown  its  safeguarding 

regulations  about  the  contract,  not  only  by  prescrib- 

2.  ing  the  manner  of  entering  upon  the  estate,  but  also 
by  taking  the  sole  control  of  the  method  of  dissolving 

the  bonds  of  matrimony.  The  interest  of  the  public  may 
further  be  presupposed  from  the  statutory  provision  requir- 
ing the  public  prosecutor  to  appear  and  resist  all  undefend- 
ed applications  for  a  divorce.  Our  statutes  manifestly  con- 
template that  the  court  in  such  cases  has  in  its  care 
the  interest  of  the  public,  along  with  the  indi- 
vidual rights  involved  in  the  proceeding;  and  the 
parties  must  be  regarded  as  having  only  rights  in  a 
large  sense  consistent  with  the  public  welfare.  In 
the  trial  of  this  class  of  eases  the  court  proceeds  with 
constant  reference  to  these  particular  rights ;  and  this  court. 
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proceeding,  as  it  must,  upon  the  presumption  that  the 
3.   trial  court  has  disposed  of  the  application  with  such 
high  sense  of  responsibility,  will  approach  the  ques- 
tion of  disturbing,  upon  the  evidence,  a  decision  denying  a 
divorce  with  a  like  sense  of  responsibility  and  a  hesitancy 
peculiar  to  the  special  quality  of  the  case. 

It  was  said  in  Ruby  v.  Ruby  (1867),  29  Ind.  174:    '^The 
contract  of  marriage  imposes  obligations  of  the  highest  legal 
«nd  moral  character,  and  should  not  be  annulled  or  dis- 
turbed for  slight  or  trivial  causes ;  and  whilst  this  court  may 
exercise  a  supervisory  control  in  such  cases  over  the  action 
of  the  lower  courts,  in  cases  clearly  requiring  it,  still,  where 
a  divorce  for  such  a  cause  has  been  refused,  it  should  be  a 
very  clear  case  of  an  improper  exercise  of  that  power,  to 
justify  this  court  in  reversing  the  judgment  of  the  lower 
court." 

The  court  may  have  been  somewhat  influenced,  in  deter- 
mining the  value  of  the  appellant's  testimony,  by  a  consid- 
eration of  his  apparent  hastiness  in  entering  into,  as  well 
as  a  lack  of  appreciation  of  the  extent  of,  the  marriage  re- 
lation, and  for  other  reasons  clearly  visible  and  impressive 
to  the  trial  court  and  not  to  be  seen  here. 

The  cause  has  been  twice  tried  in  the  court  below  with 
the  same  result.    Judgment  affirmed. 


VandaIia  Railroad  Company  v,  McAninch  bt  al, 

[No.  G,384.     Filed  January  29,  1909.] 

1.  Pleading. — Complaint. — PwHigraphs, — Demurrer  to  CamplaUit. 
— ^A  demurrer  to  a  complaint  consisting  of  two  or  more  para- 
graphs should  be  overruled,  where  one  paragraph  is  sufficient, 
p.  223. 

2.  Pleading.  —  Complaint.  —  Paragraphs,  —  Demurrers. —  Special 
Findings. — Where  the  special  findings  show  that  the  judgment 
rests  upon  the  first  paragraph  of  a  complaint,  errors  in  rulings  on 
demurrers  to  other  paragraphs  are  harmless,    p.  223. 

3.  Raq^boads. — Rights  of  Way. — Fences. — Construction, — Where  a 
rnllroad  company,  having  no  fence  enclosing  its  right  of  way, 
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refuses,  upon  notice  from  an  abutting  landowner,  to  build  cup, 
such  landowner,  under  §5448  Burns  1908,  Acts  1885,  p.  224,  |2, 
has  the  right,  after  giving  thirty  days'  written  notice  to  the  com- 
pany, to  construct  such  fence  and  charge  the  cost  thereof  to  the 
company,    p.  223. 

4.  Railroads. — Riff  his  of  Way. — Fences. — For  Whose  Benefit. — ^The 
purpose  of  laws  requiring  railroad  companies  to  fence  their  rights 
of  way  is  to  safeguard  passengers,    p.  224. 

5.  AFPEAI4. — PenalHes. — The  Appellate  Court  will  impose  a  penalty 
upon  the  appellant  in  proper  cases,    p.  224. 

From  Clinton  Circuit  Court;   Joseph  Claybaugh,  Judge. 

Action  by  Valentine  S.  McAninch  and  another  against 
the  Vandalia  Railroad  Company.  From  a  judgment  for 
plaintiffs,  defendant  appeals.    Affirmed. 

Albert  D.  Thomas,  Michael  E.  Foley  and  John  G.  Will- 
iams, for  appellant. 
Joseph  Combs,  for  appellees. 

Watson,  C.  J. — This  action  was  based  upon  a  complaint 
in  two  paragraphs,  brought  by  the  appellees  against  appel- 
lant, in  which  judgment  was  recovered  for  the  building  of 
a  fence  along  the  right  of  way  of  appellant  where  appel- 
lees' land  abuts  on  said  right  of  way. 

The  first  paragraph  of  the  amended  complaint  alleged 
that  the  railroad  company  had  wholly  failed  to  erect  a  fence 
along  its  right  of  way.  The  second  paragraph  proceeded 
upon  the  theory  that  a  fence  had  theretofore  been  erected, 
but  had  become  out  of  repair  and  insuflScient  to  prevent 
domestic  animals  from  going  from  abutting  land  upon  said 
right  of  way.  Demurrers  were  addressed  to  each  para- 
graph, as  well  as  to  the  complaint  as  an  entirety,  which  were 
overruled  by  the  court  and  exceptions  saved. 

The  errors  assigned  in  this  court  are:  (1)  The  rulings 
upon  these  demurrers;  (2)  stating  the  conclusions  of  law 
upon  facts  found;    (3)  overruling  motion  for  new  trial. 

It  is  conceded  that  the  first  paragraph  of  the  amended 
complaint  is  good.    If  either  paragraph  is  good,  a  demurrer 
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to  the  complaint  as  an  entin^ty  should  be  overruled. 

1.  Oreen  v.  Eden  (1900),  24  Ind.  App.  583 ;  Pittsburgh, 
etc.,  R,  Co.  V.  Reed  (1905),  36  Ind.  App.  67;   Brake 

V.  Patjne  (1894),  137  Ind.  479;  Maynard  v.  Waidlich 
(1901),  156  Ind.  562. 

The  special  findings  disclose  that  there  was  at  one  time  a 
fence  along  the  side  of  the  right  of  way  of  appellant  where 
the  real  estate  abutted  on  the  same,  but  when  and  by  whom 
it  was  built  is  not  disclosed,  nor  how  long  since  it  has  been 
destroyed;  but  the  following  further  fact  is  found:  *'That 
on  said  date  there  was  no  fence  along  the  side  of  said  right 
of  way  abutting  on  said  real  estate,  and  had  not  been  for 
three  years  prior  to  July  11,  1905."  The  record  discloses 
that  appellant  was  served  with  notice  by  appellees  to  build 
said  fence  on  July  11,  1905,  as  required  under  §5448  Burns 
1908,  Acts  1885,  p.  224,  §2.  This  notice  was  given  pursu- 
ant to  §5447  Burns  1908,  Acts  1885,  p.  224,  §1,  which  pro- 
vides that  railroads  completed  at  the  time  of  the  taking 
eflfect  of  this  act,  within  twelve  months,  and  roads  there- 
after completed,  within  twelve  months  after  completion, 
shall  be  required  to  fence  their  rights  of  way  and  thereafter 
to  maintain  said  fences.  It  also  provides  the  kind  of  a  fence 
to  be  erected  and  maintained. 

The  special  findings  clearly  show  that  the  judgment  here- 
in was  rendered  on  the  first  paragraph  of  the  amended  com- 
plaint.    Therefore,  if  there  be  any  error  committed 

2.  in  overruling  the  demurrer  to  the  second  paragraph 
of  the  amended  complaint,  it  was  harmless.    Rohrof 

V.  Schulte  (1900),  154  Ind.  183. 

In  view  of  what  we  have  said  as  to  other  assignments  of 

error,  we  are  of  the  opinion  that  the  court  did  not  err  either 

in  stating  its  conclusions  of  law  upon  the  special 

3.  facts  found  or  in  overruling  appellant's  motion  for 
a  new  trial. 

The  law  requiring  railroads  to  fence  their  rights  of  way. 
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except  where  same  are  exempted,  is  a  wise  and  wholesome 
law.     The  primary  object  of  the  legislature  in  the 

4.  enactment  of  such  a  law  was  for  the  safety  of  the 
passengers  upon  the  railroads. 

An  examination  of  the  whole  record  in  this  case  convinces 

us  that  the  conclusions  reached  by  the  trial  court  were  just 

and  equitable,  and  the  court  by  its  findings  and  judg- 

5.  ment  meted  out  justice  to  the  parties.     The  judg- 
ment is  affirmed,  with  ten  per  cent  penalty  thereon. 


Advisory  Board   of   Coal  Creek  Township 
OF   Montgomery  County,  et  al.  v. 
Levandowsky  et  al. 

[No.  6,721.    Filed  January  29,  1907.] 

1.  TowNSHUPS. — Advisory  Boards. — Powers  to  Bring  8uiis. — ^Town- 
ship advisory  boards,  being  creatures  of  the  statute,  may  main- 
tain actions  only  where  expressly  authorized,    p.  225. 

2.  Parties. — Plaintiffs, — Improper  Joinder. — Effect, — Complaint. — 
The  joinder  of  a  township  advisory  board  with  taxpayers  in  a 
complaint  to  enjoin  the  alleged  unlawful  expenditure  of  money, 
is  fatal,  where  such  board  is  not  expressly  authorized  by  statute 
tp  sue.    p.  226. 

.    From   Montgomery   Circuit   Court;   Joseph  Claybaugh, 
Special  Judge. 

Suit  by  the  Advisory  Board  of  Coal  Creek  Township  of 
Montgomery  County  and  others  against  Peter  Levandowsky 
and  others.  Prom  a  judgment  for  defendants,  plaintiffs 
appeal.    Affirmed, 

Clyde  H.  Jones,  John  B.  Murphy,  Oeorge  P.  Haywood 
and  Charles  A,  Burnett,  for  appellants. 

Benjamin  Crane,  Charles  M.  McCdbe,  A.  W.  Reynolds 
and  Will  R.  Wood,  for  appellees. 

RoBY,  J. — Suit  by  the  Advisory  Board  of  Coal  Creek 
Township  of  Montgomery  County,  and  the  members  thereof 
in  their  o\\ti  behalf  as  taxpayers,  for  an  injunction  against 
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the  defeDdants  to  prevent  them  from  carrying  out  a  contract 
for  the  construction  of  a  schoolhouse  in  Wingate,  Indiana,  at 
a  cost  of  $28,000.  The  complaint  was  in  two  paragraphs.  A 
demurrer  for  want  of  facts  addressed  to  each  paragraph  was 
sustained.  Plaintiffs  reserved  exceptions  and  refused  to 
plead  further.  A  judgment  was  thereupon  rendered  against 
them,  from  which  they  appeal. 

The  power  of  the  advisory  board  to  maintain  the  suit  is 
challenged  by  the  demurrer  and  denied  in  argument.    It  is 

insisted  by  appellees  that  the  statute  does  not  confer 
1.     the  express  power  upon  the  advisory  board  to  bring 

a  suit  for  an  injimction,  which  is  the  character  of 
the  one  now  under  consideration.  Section  9595  Burns  1908, 
Acts  1901,  p.  415,  §1,  makes  it  the  duty  of  the  board  to 
institute  and  prosecute  an  action  in  the  name  of  the  State 
for  the  use  of  the  township  to  recover  upon  the  bond  of 
a  trustee  when  he  has  paid  an  unauthorized  debt;  and 
by  §9597  Bums  1908,  Acts  1901,  p.  415,  §2,  upon 
failure  of  the  trustee  to  file  a  copy  of  his  report 
with  the  auditor  within  ten  days  from  final  settlement,  the 
advisory  b6ard  is  required  to  collect  by  suit,  for  the  benefit 
of  the  township,  $5  per  day  for  each  day's  delay.  No  ex- 
press  power  to  bring  other  suits  is  conferred  upon  the  ad- 
visory board.  The  advisory  b<«ird  is  what  its  name  imports 
— advisory  to  the  township  trustee,  who  makes  contracts 
with  its  consent  and  .approval  and  has  the  care  and  man- 
agement of  all  property  belonging  to  the  township.  §9565 
Burns  1908,  §5993  R.  S.  1881;  Advisonj  Board,  etc.,  v. 
'State,  ex  rel.  (1905),  164  Ind.  295;  Advisory  Board,  etc., 
y/.^tate,  ex  rel  (1906),  166  Ind.  237.  In  the  absence  of 
express  authority  to  sue,  the  advisory  board  cannot  main- 
tain an  action,  and  such  authority  will  not  be  implied.  The 
ease  of  McOreggor  v.  State,  ex  rel,  (1903),  31  Ind. 
App.  483,  is  analogous  in  principle.  The  county  super- 
intendent is  quite  as  closely  connected  with  the  employment 
Vol.  43—15 
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of  teachers  in  the  piiblie  schools  as  the  advisory  board  is 
with  the  construction  of  a  sehoolhouse.  and  no  express  au- 
thority is  given  by  which  either  of  them  may  institute  suits 
in  equity  to  obtain  injunctions. 

The  advisory  Ijoard  not  being  a  proper  party  plaintiff, 

the  designation  of  the  individual  members  of  such  board  as 

plaintiffs  and  taxpayers  does  not  make  the  pleading 

2.     good.     It  must  state  facts  sufficient  to  constitute  a 

cause  of  action  in  favor  of  all  who  join  as  plaintiffs. 

Indianapolis  Sat.  Gas  Co.  v.  Spaugh  (1897),  17  Ind.  App. 

683;  Brum  field  V,  Drook  (1885),  101  Ind.  190,  197;  Martin 

v.  Davis  (1882),  82  Ind.  38. 

It  follows  that  the  demurrers  to  the  paragraphs  of  com- 
plaint were  correctly  sustained.  Whether  the  facts  stated 
were  otherwise  sufficient  is  not  decided. 

Judgment  affirmed. 


Vandalia  Coal  Company  v.  Lawson  et  al. 

[Xo.  0,887.    Ffled  January  29,  1900.] 
(Syllabus  by  the  Court) 

1.  Action. — Consolidation  of  Causes. — Equity. — EqnUv  wtU  not 
grant  relief  because  of  a  multiDllcitv  of  actions,  where  such  ac- 
tiouH  nmv  be  ('oi)Mft||<iflt<*fi  -'^t j^w     p.  2.^. 

2.  ^XcTioy. —Consolidation  of  Causes. — Inherent  Poxcers  of  Courts. 
—The  "*"^""|  i  flu  ii(j'  l^ii  "'  III  nil  ntntntnrr  °*inrt'^i  "laifij" 
proper  c«Hcs,  (consolidate  notions  n^  laxy.     p.  232. 

X    AcTioK. — .ioindcr  of  Plaintiffs, — Persons  having  senqrate  ca^aes 

4.  Ac?T£ON. — Improper  Joinder  of  Plaintiffs. — Demurrer. — Where 
plaintiffs  join  in  one  action,  and  the  complaint  fails  to  show,  a 
Igint  c|]iifffi  f>r  nctlon  in  fnvor  nt  all,  it  will  f^i  Tlfl''  ^*1  ^i^h^i^m-^i' 
p.  2XX 

5.  Action. — ConsoUdotion. — Federal  f^tatntes. — Discretion. — Fnder 
8921  H.  S.  TT.  S.  1S7S,  fi021  X\  S.  (^onip.  St.  1901,  the  consolidation 
of  similar  net  ions  re^tsin  the  disoretlonof  the  court    p.  233.  ' 

f).  Pi.KAniNO. — ComphiinL — Pd)UDf'Up9l^. — Superfluous. — Equity. —  A 
l^arnpraph  of  complaint  hi  a  suit  to  restrain  several  defendants 
from  proseoutinfc  against  plaintiff,  separate  artlons  at  law  foi 
damages,  praying  that  if  the  court  should  be  of  the  opinion  that 
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the  deprivation  of  a  jury  trial  would  be  uufuir  to  defendants, 
tbe  court  should  refer  the  questions  of  fact  to  a  jury,  is  super- 
fluous, the  court  possessing  such  right  In  every  suit  in  equity, 
p.  233. 
i.  Equity. — Multiplicity  of  Actions, — Bills  of  Peace, — ^Equity  has 
Jurisdiction  to  determine  controversies  arising  out  of  a  right 
claimed  by  one  as  against  many,  or  by  many  as  against  the  one. 
p.  234. 

8.  Equity. — Bills  of  Peace, — Classes. -r-BiUs  of  peace  were  used  for 
two  purposes  (1)  to  prevent  a  vexatious  recurrence  of  litigation 
by  several  persons  asserting  the  same  right,  and  (2)  to  prevent 
tbe  reiteration  of  an  unsuccessful  claim,    p.  234. 

9.  Equfty. — Multiplicity  of  Actions,— Jurisdiction. — Wgnity  ^ftfeP^ 
.lurisdiction  on  the  ^out)i1  »<*  ^^^  nreventlon  of  a  '""'t1nM^*'ir  Of 
a  ctlons.   (1)   where  the  controversy  is  between  but  two  persons 
and  the  plaintiff  has  established  his  right  at  law,  and  (|2>  where 
the  persons  controverting  plaintiff's  right  are  so  numerous  a8_^o 

uiw  iujuu(4ioii._7Tr 


10.  Equity. — Multiplicity  of  Actions. — J urisdietioti, — Jurisdiction 
of  «  fniit  |p  naant^^  nT\  the  grouud  of  the  prevention  of  a  multi- 
plicity of  actions  only  where  the  prevented  successive  actions^ t 
inw  tfiv^^Yf  tbf  Pf^m*>  (inestions  of  law  and  a  similar  state  of  factg, 
and^  where  a  decree  would  necessarily  determlp**  ^^^^  (>f)n»i»/^»M>rfmi 
nneation  n«  to  «)1  nf  thr  flrfnirlnntH  ■    p.  23ri. 

11.  Equity. — Multiplicity  of  Actions. — Community  of  Interest. — 
CommmutY:  of  interest  in  the  joint  parties  is  rp<^i^ialtp  <"  /^yHi>t»  to 
give  a  court  of  equity  Jurisdiction  on  the  ground  of  a  prevpntimi 
of  a  multiplicity  of  actions;  and  such  commnnity  of  intcrewt^ 
PTtB^p  TTrnvwlipre  some  right  common 'TtnnPjoiiitparties  Is  in 
controversy,     p.  241. 

12.  Equity. —  Multiplicity  of  Actions. —  Continuiny  Injuries. — 
Equity  has  jurisdiction  of  a  case  wherein  plaintiff  desires  J,o 
rpwfrflii]  ponHnuing  Injuries  which  wouicl  result  In  the  bringing 
of  several  actions  at  law  therefor,    p.  •J4;5. 

13.  Equity. — Multiplicity  of  Actions, — Separate  Causes. — Whpre 
th|>  f^mA  pprann  \a  gi^ofj,  or  is  llnljle  to  be  sued,  by  several  per- 
sons upon  separate  f^nng^a  nf  nction.  eg^iitv  cnnoot  ini<^rft>rn. 
p.  246. 

14.  Equity. — Multii)licity  of  Actions. — Grounds  for  Relief  From. — 
Courts  ^f  f^"|^v  ^'M^  Mf^^  ontortMin  .inris<li<tion  of  a  suit  bronglit 

on  ^hA  gronpd   of  n    p^vontinn    pf   n    milHfp^^^ty  /^f   of>tf/^niY.<«rnopf 
for  the  proniftt^^"   "^  jngfj^'o    tliP  mnri   Yu^iufr  roqnirnrl   fck  nvo|'j^L«<* 

a  sound  lea^nl  discretion  in  resyiooi-  to  ^jip  fn<         -        - 
case.    p.  240. 

15.  .Actiox. — Formalism. — Justice. — The  inirposo  of  litigntion  is  to 
establish  justice:  and  the  courts  are  more  and  more  disregarcliiitr 
formnlism  in  determining  the  justict*  of  the  litigation,    p.  240. 
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16.  CoNBTiTUTioNAi.  Law. — Right  of  Jury  Trial. — Equity, — Where 
a  plaintiff  has  a  clear  right  to  a  Jury  trial,  the  courts  are  not 
disposed  to  deny  such  right,    p.  249. 

17.  Eqihty. — Jurisdiction, — Prevention  of  Costs, — Equity_j^ill  not 
restrain^tl;^^  hrtngtnp;  of  several  actions  aLiftg- merely  on  the 

ground^^the  prevpntlnn  of  ryists      p.  2.50. 

18.  Constitutional  LAw.~r/urj/  Trial, — Equity, — ^The  constitu- 
tional provision  for  a  jury  trial — §20,  article  1 — applied  only  to 
common-law  cases,  the  verdict  of  a  jury  in  equity  eas^  being 
merely  advisory,    p.  250. 

19.  Constitutional  Law. — Jury  Trial, — Value, — ^The  liberty  of  the 
citizen  is  largely  safeguarded  by  his  right  to  a  jury  trial,    p.  251. 

20.  Equity. — Multiplicity  of  Actions. — Damages, — Where  several 
I)er8ons  are  injured  because  of  an  alleged  negligent  act,  they 
cannot  be  deprived  of  the  right  of  a  jury  trial  by  the  bringing  of 
a  suit  by  the  alleged  negligent  i>erson  to  restrain  the  bringing  of 
separate  actions  on  the  ground  tbut  the  alleged  negligence  did  not 
exist,  that  the  multiplicity  of  actions  would  bo  ruinous,  and  that 
such  injured  persons  were  insolvent,     p.  2.54. 

21.  Pleading. —  Complaint. —  Master  and  iServant. —  Injunction, — 
Multiplicity  of  Actions.— Damages. — Avoidance  of  Jury  Trial, — 
A  complaint  by  a  company  to  prevent  its  several  servants  who 
were  injured  by  its  alleged  negligence  from  bringing  separate  ac- 
tions for  damages  is  not  sullicieiit.  If  such  suit  were  maintainable 
in  any  event,  unless  it  completely  negatives  every  possible  liabil- 
ity to  any  one  of  the  injured  persons. .  p.  255. 

From  Clay  Circuit  Court;  John  M,  Kawley,  Judge. 

Suit  by  the  Vandalia  Coal  Company  against  Alexander 
Lawson  and  others.  From  a  jnj^mp^  for  defendants, 
plaintiff  appeals.    Affirmed. 

Lamb,  Beasley  &  Sawyer,  Barrett  tfe  Barrett,  Samuel  M. 
McGregor,  and  Smith,  Duncan,  Ilornbrook  &  Smith,  for 
appellant. 

George  A.  Knight,  A.  W,  Knight,  M,  C,  Ilamill  and  John 
Hickey,  for  appellees. 

RoBY,  J. — This  is  an  appeal  from  the  action  of  the  lower 
court  in  sustaining  appellees'  joint  (jgnnirg^r  to  appellant's 
complaint.  The  complaint  was  a  bi^l  in  equity  against  eight- 
een defendants,  eacli  of  whom  ^nd  brought  an  action  at  law 
agaiiiat-apjielhint  to  recover  dainaj^es  alleged  to  have  been 
sustained  by  them  i*espootivcly  by  .reason  of  an  explosion  in 
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appellant's  coal  mine.  The  bill  prayed  that  all  the  eases  b<^ 
tried  as  one,  for  the  reason  that  such  action  would  avoid 
a  multiplicity  of  actions  at  law  and  that  an  injunction  issue 
against^  further  proceedingsTn  the  actions  at  law. 

The  first  paragraph  of  the  complaint  alleges  that  the 
j^laintiff  is  a  corporation  engaged  in^the  business  of  milling: 
coal  in  Clay  and  Vigo  counties,  Indiana ;  that  on  and  prior 
to  December  5,  1906,  it  owned  and  operated  the  Rosebud 
mine  in  Vigo  county,  in  which  were  employed  more  than 
one  hundred  men.  The  method  of  reaching  and  working  the 
coal,  the  driving  of  entries  and  the  ventilation  of  the  mine 
is  explained,  and  details  are  given  tending  to  show  the 
manner  in  which  an  explosion  which  occurred  on  December 
5,  1906,  was  caused.  It  is  alleged  that  the  mine  was  a  pick 
mine,  worked  by  ''blasting  off  the  solid;"  that  the  miners 
placed  five  shots  in  holes  drilled  more  than  five  feet  into  the 
solid  coal,  which  were  put  off  on  December  5,  1906,  at  the 
time  when  the  miners  \\«*re  quittiiifir  their  work  and  leav- 
ing for  the  day;  that  said  shots  so  placed  in  the  solid  coal 
did  not,  by  reason  of  that  fact,  expend  their  force  in  the 
coal,  but  the  powder  contained  in  said  shots  was  blown  out 
into  the  entries  and  rooms,  burned  and  generated  a  gas, 
which,  when  mingled  with  the  air,  became  highly  explosive 
and  dangerous;  that  said  gas  was  ignited  and  exploded  by 
other  shots  put  off  in  said  mine  by  the  miners  working  there- 
in immediately  after  putting  off  said  ** blown  out"  shots; 
that  the  explosion  injured  a  number  of  miners  then  in  the 
employ  of  this  plaintiff  and  working  in  said  mine;  that 
each  of  the  several  defendants  claims  and  asserts  that  he 
was  injured  and  burned  hx,  reason  of  said  explosion;  that 
each  has  brought  an  actifiajaUaw- against  this  ]2}<'iintiff, 
seeking  to  recover  dama|2fes  for  the  igjurios  claimed  to  have 
been  sustained  by  reason  of  said  explosion,  and  that  each 
of  said  defendants  claims  and  asserts  in  his  complaint  that 
said  explogiiiMi  and  injwwes  were  the  r(»sult  of  nogligenco  on 
the  p^  of  this  jjlaintiff,  in  that  this  plaintiff  had  not  re 
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ularly  and  thoroughly  sprinkled  the  roadways  of  entryways 
in  said  mine  for  a  period  of  many  weeks  prior  to  said  ex- 
plosion, by  reason  of  which  failure  and  neglect  of  duty 
upon  the  part  of  this  plaintiff  the  roadways  had  become 
so  dry  that  the  air  therein  was  charged  with  dust,  rendering 
it  dangerous  and  liable  at  any  time  to  create  what  is  known 
as  a  **dust  explosion,''  and  that  a  dust  explosion  took  place 
in  said  mine  and  occasioned  the  injuries  of  the  several  de- 
fendants in  this  suit,  as  alleged  in  their  several  complaints 
against  this  plaintiff.  It  is  averred  in  this  suit  that  the  ex- 
plosion was  not  a  dust  explosion,  but  was  brought  about 
in  the  manner  herein  set  out;  that  the  plaintiff  in  noway 
neglected  its  duty;  that  the  entries  did  not  contain  an  ac- 
cumulation of  dust,  and  tliat  the  injuries  alleged  to  have 
been  sustained  were  wholly  the  result  of  the  wrongful  and 
negligent  act  of  said  several  miners  preparing  and  putting 
off  said  blown  out  shots;  that  the  plaintiff  is  in  nowise 
liable  to  the  defendants  on  account  of  their  alleged  injuries; 
that  the  claim  of  each  is  based  upon  the  same  explosion,  and 
that  plaintiff  will,  upon  the  trial  of  this  cause,  fully  main- 
tain and  establish  all  the  facts  herein  alleged. 

Pollox^ang  these  allegations  it  is  averred  that  separate  ac- 
tions against  plaintiff  have  been  brought,  and  are  now  pend- 
ing in  the  Putnam  Circuit  Court,  by  Alexander  Lawson, 
Tom  Meeley,  Elza  Danhonr,  Lewis  Smith,  Samuel  James, 
David  Morgan,  Thomas  Travis,  Lewis  James,  Riley  Rinehart, 
Edward  Ilaverkamp,  Josef  Kowandy,  Karl  Haverkamp, 
William  Yemm,  Samuel  Darby  and  William  Travis,  and  in 
the  Clay  Circuit  court  by  George  Ambrazatis,  Emery  Lc 
May,  Frank  Gie/k  and  Joseph  Grizikowski.  Plaintiff  says 
that  it  believes  tlie  expense  of  litigating  the  several  actions 
separately  will  aggregate  more  than  $80,000,  and  be  ruin- 
ous to  it;  that  each  of  said  several  defendants  is  insolvent, 
and  plaintiff  will  be  wholly  unable  to  recover  any  costs  or 
ex[)<»nses  laid  out  aiul  expended  by  it  in  the  defense  of  said 
causes;   that  the  trial  of  all  the  causes  would  consume  a 
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great  amount  of  the  eourte'  time,  and  sjjhject  the  counties 
wherein  the  same  are  pending  to  an  enormous  amount  of 
e^ts,  and  that  time  and  costs  can  be  saved  by  requiring  all 
the  matters,  claims  and  gi'ievanees  set  up  by  all  of  said  de- 
fendants in  their  respective  complaints  agaiast  this  plaintiff 
tg  hft  get  up,  lu^ard  and  determined  in  this  suit.  **  Where- 
fore, plaintiff  prays  the  court  •  •  •  that  all  said  sev- 
eral defendants  herein  shall  be  required  to  appear  in  this 
court,  and  in  this  cause  set  forth  their  several  and  separate 
claims  of  right  of  action  against  this  plaintiff,  for  and  on 
account  of  the  matters  stated  and  aUeged  in  their  several 
and  separate  complaints  in  their  several  actions  against  this 
plaintiff,  and  asks  that  this  court,  sitting  as  a  court  of 
ecjuity,  hear  and  determine  all  said  several  matters  in  this 
cause."  A  temporary  injunction  restraining  the  ,dfif end- 
ants  from  tfftkinfT  "^Y  fi^^^^^i*  prn^ppHings  in  their  several 
causes  until  this  cause  is  hgard  and  determined  is  asked,  and 
upon  final  hearing  it  is  prayed  that  an  order  and  decree 
perpetually  enjoining  and  restraining  each  of  said  defend- 
ants from  further  proceedings  at  law  be  issued. 

The  second  paragraph  of  complaint  differs  from  the  first 
in  that  the  following  is  inserted  in  the  prayer  thereof:  **0r 
if  the  court  believes  that  it  would  be  unfair  to  said  several 
defendants  to  deny  them  the  right  of  trial  by  jury,  that  the 
court  as  a  court  of  equity  in  the  hearing  and  determination 
of  this  cause  herein,  determine  the  same  as  a  court  of 
equity,  referring  such  matters  involved  herein  to  a  jury 
for  its  advice,  as  the  court  in  its  judgment  may  deem  proper 
and  fair  to  all  said  several  defendants." 

The  third  paragraph  contains  the  prayer:  *'0r  if,  in  the 
opinion  and  judgment  of  the  court,  the  several  defendants 
herein  should  not  be  denied  their  right  to  have  their  sep- 
arate and  several  actions  tried  by  this  court  or  jury  as  ac- 
tions at  law,  then  that  this  court  proceed  to  hear  and  de- 
termine either  by  the  court  or  a  jury,  if  requested  by  the 
parties,  all  said  several  claims  of  said  several  defendants 
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herein  in  this  cause  of  action  as  one  consolidated  action  in  a 
court  of  law,  and  that  all  and  singrular  the  respective  rights 
by  and  between  this  plaintiff  and  all  said  several  defendants 
herein  be  determined  in  this  proceeding." 

Equity  will  not  give  relief  because  of  a  multiplicity  of 

actions  if  the  cases  can  be  consolidated  at  law  {Mayor,  etc., 

V.  Dean  [1906],  124  Ga.  750,  53  S.  E.  183;  Peters  v.  Provost 

[1813],  1  Paine 's  C.  C.  64;   Lapeer  County  v.  Hart 

1.  [1857],  Harr.    [Mich.]    ^157;    2   High,   Injunctions 
[3d  ed.],  §62);    hence  the  third  paragraph,  which 

prays  that  the  eighteen  cases  pending  in  the  Clay  and  Put- 
nam Circuit  Courts  be  consolidated  and  tried  as  one  case  at 
law,  will  be  considered  first.    Statutes  in  this  State  enumer- 
1  ate  causes  of  action  which  may  or  shall  be  joined 

2.  I  (§§279-281  Bums  1908,  §§278-280  R.  S.  1881),  and 
\  state  who  are  proper  parties  to  actions  (§§251-278 

Burns  1908,  §§251-277  R.  S.  1881).  These  statutes  do  not, 
nor  is  there  any  other  which  does,  authorize  the  courts  to 
consolidate  eases;  but  it  was  said  in  Oldfather  v.  Zent 
(1894),  11  Ind.  App.  430,  that  a  court,  independent  of  any 
statute,  has  the  power  to  consolidate  causes  in  proper  cases. 
That  case,  which  is  relied  upon  by  appellant,  held  that 
where  an  appellant  in  the  Appellate  Court,  after  the  term 
at  which  the  judgment  appealed  from  was  rendered,  files  his 
complaint  for  a  new^  trial  on  account  of  new  evidence  dis- 
covered after  the  term  at  whi(*h  judgment  was  rendered,  to 
which  a  demurrer  was  sustained,  from  which  decision  an 
appeal  is  also  prosecuted  to  the  Appellate  Court,  the  two 
causes  may  be  consolidated,  and  it  is  not  authority  for  the 
proposition  that  nondependent  causes  of  action,  instituted 
in  different  courts  by  separate  plaintiffs,  can  be 
3.1  joined.  Persons  having  separate  causes  of  action 
I  against  the  same  person  cannot  join  as  plaintiffs, 
Tatev^,  Ohio,  etc.,  R.  Co,  (1858),  10  Ind.  174,  71  Am.  Dec. 
309;  Shoemalerv,  Board,  etc.,  (1871),  36  Ind.  175;  Heagy 
V.  Black  (1883),  90  Ind.  534;  Jones  v.  CardweU  (1884),  98 
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Ind.  331;   Martin  v.  Davis  (1882),  82  Ind.  38;   EllioU  v. 
Pontius  (1894),  136  Ind.  641,  652. 

Where  the  plaintiffs  sue  jointly,  the  complaint  must  show 
a  joint  cause  of  action  in  favor  of  all  the  plaintiffs.    If  it 
does  not,  it  is  bad  on  demurrer.    Doherty  v.  UolUday  \ 

4.  (1894),  137  Ind.  282;    Bmmon  v.  Henry   (1894),  ^ 
140  Ind.  455;   Indianapolis  Nat.  Gas  Co.  v.  Spaygh 

(1897),  17  Ind.  App.  683;   Jones  v.  Bushville  Nat.  Bank 

(1894),  138  Ind.  87,  92.     ''Illustrative  cases  of  consoli- 

dation,"    cited    by    appellant    are    cases    decided    in    the 

United  States  court  under  §921  R.  S.  U.  S.  1878, 

5.  and  are  not  therefore  decisive  herein.  That  statute 
is  as  follows:  **When  causes  of  a  like  nature  or  re- 
lation to  the  same  question,  are  pending  before  a  court  of  the 
United  States,  or  of  any  territory,  the  court  may  make  such 
orders  and  rules  concerning  proceedings  therein  as  may  be 
conformable  to  the  usages  of  courts  for  avoiding  unneces- 
sary costs  or  delay  in  the  administration  of  justice,  and  may 
consolidate  said  causes  when  it  appears  reasonable  to  do  so. ' ' 
The  application  of  the  statute  rests,  as  is  seen,  in  the  dis- 
cretion of  the  courts.  In  A?nerican  Window  Olass  Co.  v. 
Noe  (1908),  158  Fed.  777,  86  C.  C.  A.  133,  Denver  Citij 
Tramway  Co.  v.  Norton  (1905),  141  Fed.  599,  73  C.  C.  A. 
1,  and  Mtitiial  Life  Ins.  Co.  v.  HUlmon  (1892),  145  U.  S. 
285,  12  Sup.  Ct.  909,  36  L.  Ed.  706,  cited  by  appellant,  the 
facts  are  far  different  from  those  presented  by  the  case  at 
bar.  In  none  of  them  were  there  more  than  four  parties 
united  in  the  action,  and  in  the  case  of  Mutual  Life  hus.  Co. 
v.  HiUnion,  stipra,  there  was  a  joint  interest  of  the  parties. 
This  question  will  be  considered  at  length  in  that  portion  of* 
the  opinion  discussing  the  first  paragraph  of  the  complaint. 

The  second  pagaraph  is  superfluous.     The  course  that  it 

suggests — ^that  if  at  any  point  in  the  trial  the  court  should 

be  of  the  opinion  that  it  would  be  unfair  to  the  ap- 

6.  polleos  to  bo  deprived  of  a  trial  by  jur>'  as  to  any 
questions  of  fact  the  court  should  refer  such  ques- 
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tion  to  a  jury — is  open  to  the  court,  at  its  discretion,  in  every 
suit  in  equity. 

We  now  come  to  the  consideration  of  the  first  paraf^raph 
and  the  question  involved — have  factsJ^en  pleaded  which 
authorize  the  intervention  of  an  e<iuity  court  to  prevent  by  V^^  t-*yk 
injunction   a  multiplicity  of  actions?     The  question   pre-    t^**  -^ 
sented  is  one  of  the  most  difficult  and  perplexing  in  equity    J^  ^r* 
jurisprudence.    In  view  of  its  importance,  and  the  fact  that       c*^* 
upon  the  path  chosen  in  this  case  the  future  trend  of  deci- 
sions in  this  State  is  likely    to    depend,  a  rgyiese^f  the 
i^gurees  ^nd^ot  thejater  cases  will  be  made. 

This  branch  of  equitable  jurisdiction  had  its  inception  in 

England  over  a  century  ago  in  a  proceeding  known  as  a 

**bill  of  peace."    The  reason  for  allowing  these  bills 

7.  is  described  by  Lord  Hardwicke  in  the  case  of  Lord 
Tcnham  v.  Herbert  (1742),  2  Atk.  •483:  ''It  is  cer- 
tain, where  a  man  sets  up  a  general  exclusive  right,  and 
where  the  persons  who  controvert  it  with  him  are  very  nu- 
merous, and  he  cannot,  by  one  or  two  actions  at  law,  quiet 
that  right,  he  may  come  into  this  court  first,  which  is  called 
a  bill  of  peace,  and  the  court  will  direct  an  issue  to  deter- 
mine the  right,  as  in  disputes  between  lords  of  manors  and 
their  tenants,  and  between  tenants  of  one  manor  and 
another;  for  in  these  cases  there  would  be  no  end  of  bring- 
ing actions  of  trespass,  since  each  action  Avould  determine 
only  the  particular  right  in  question  between  the  plaintiff 
and  defendant."    These  bills  were  of  two  classes:     (1)  To 

prevent  the  vexatious  recurrence  of  litigation  by  a 

8.  numerous  class  insisting  upon  the  same  right ;  (2)  to 
prevent  the  same  individual  from  reiterating  an  un- 
successful claim.  Bispham,  Prin.  of  Eq.  (7th  ed.),  p.  573; 
Kerr,  Injunctions  (3d  ed.),  p.  586;  Adams,  Equity  (8th 
ed.),  199;  1  Pomeroy,  Eq.  Jurisp.  (3d  ed.),  §246;  Sharon  v. 
Tucker  (1892),  144  U.  S.  533,  542,  12  Sup.  Ct.  720,  36  L. 
Ed.  532.  The  first  class  of  bills  might  be  filed  either  on  be- 
half of  the  whole  body  of  tenants  against  the  lord  of  the 


NOVEIIBER  TERM,  1908.  235 


Vandalia  Coal  Co.  v.  Lawsou— 43  lud.  App.  li^r.. 


manor,  or  by  the  lord  against  the  tenants.  IIow  v.  Tenants 
of  Brom:igrove  (1681),  1  Vern.  •22;  \Vc(ks  v.  S faker  (1693), 
2  Vern.  •301;  Hanson  v.  Gardiner  (1802),  7  Ves.  305; 
Kerr,  Injunctions  (3d  ed.),  p.  587.  From  these  early  eases 
the  jurisdiction  was  extended  to  embrace  a  great  number  of 
diflPerent  but  analogous  objects.  Kerr,  Injunctions  (3d  ed.). 
p.  587 ;  1  Spenee,  Eq.  Jurisd.,  657 ;  1  Pomeroy,  Eq.  Jurisp. 
(3d  ed.).  §247.  Actions  in  the  nature  of  bills  of  peace  are 
allowed  for  the  prevention  of  a  multiplicity  of  ac- 

9.  tions  in  two  classes  of  cases:  (1)  Where  the  con- 
troversy  is  between  but  two  persons,  and  the  plain- 
tiff has  already  established  his  right  at  law;  (2)  where  the 
I>ersons  controverting  the  right  are  so  numerous  as  to  ren-  1 
der  the  injunction  necessary.  Lord  Tenham  v.  Herbert, 
supra;  Eldridge  v.  Hill  (1816),  2  Johns.  Ch.  •281;  Poyer 
V.  Village  of  DesPlaines  (1887),  123  111.  Ill,  13  N.  E.  819, 
5  Am.  St.  494;  Chicago,  etc.,  R.  Co,  v.  City  of  Ottawa 
(1894),  148  111.  397,  36  N.  E.  85;  Lapeer  County  v.  Hart, 
supra;  Trustees,  etc,  v.  Nicoll  (1807),  3  Johns.  •566.  The 
same  principle  governs  bills  of  peace  and  actions  in  the  na- 
ture of  bills  of  peace,  **and  the  assumption  of  juris- 

10.  diction  [in  the  latter]  rests  upon  a  similar  state  of 
facts,  as  in  the  original  cases.     Without  at  present 

referring  to  a  cause  of  dispute  and  contradiction  between 
the  authorities,  which  will  be  explained  in  a  subsequent 
connection,  it  may  be  stated  that  in  all  these  cases,  in  which 
a  court  of  equity  grants  relief  in  order  to  prevent  a  multi- 
plicity of  actions,  the  jurisdiction  is  assumed  only  where 
the  successive  actions  at  law,  which  are  to  be  prevented  byj 
the  equitable  suit,  involve  the  consideration  of  the  sam 
question  of  law  and  a  similar  state  of  facts,  so  that  the  on 
decree  in  the  one  equitable  suit  would  necessarily  have  th 
effect  of  substantially  settling  the  cause  of  dispute  in  each 
of  the  successive  actions,  and  in  respect  to  each  individual 
litigant. ' '    Tiedeman,  Eq.  Jurisp.,  §513.    Instances  of  suits  in 
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the  nature  of  bills  of  peace  are :  Bills  to  quiet  title  (Lord 
Bath  y.\Sherwin  [1706],  Prec.  Ch.  •261,  10  Mod.  1;  Mit- 
ford  [Lord  Redesdale],  Chancery  Plead.,  143,  144;  Tiede- 
man,  Eq.  Jurisp.,  p.  600) ;  suits  by  several  owners  of  mills 
to  restrain  the  lettinf^  oflf  of  water  from  a  reservoir  which 
they  have  jointly  erected  for  the  purpose  of  supplying  their 
mills  (Ballou  v.  Inhabitants  of  Hopkinton  [1855],  4  Qray 
324) ;  suits  to  prevent  the  diversion  of  water  from  its  natu- 
ral course  (Reid  v.  Gifford  [1825],  Hopk.  Ch.  •416) ;  suits 
by  owners  of  several  lots  of  land  to  restrain  a  private  nui- 
sance which  threatens  a  continuous  and  permanent  injury 
to  a  passageway,  in  which  they  have  a  right  of  way  in 
common  (Cadigan  v.  Brown  [1876],  120  Mass.  493);  suits 
0  restrain  and  abate  other  private  nuisances  which  consist 
f  an  infringement  upon  some  easement  (Sheldon  v.  Rock- 
well [1859],  9  Wis.  158,  76  Am.  Dec.  265;  Eastman  v. 
Amoskeag  Mfg.  Co.  [1866],  47  N.  H.  71,  79,  80;  Corning  v. 
Troy  Iron,  etc.,  Factory  [1862],  39  Barb.  311,  327;  Webb  v. 
Portland  Mfg.  Co.  [1838],  3  Sumner  189,  Fed.  Cas.  No.  17,- 
322;  Lyon  v.  McLaughlin  [1859],  32  Vt.  423,  425,  426; 
Scheetz's  Appeal  [1860],  35  Pa.  St.  88,  95;  Holsman  v. 
Boiling  Spring,  etc.,  Co.  [1862],  14  N.  J.  Eq.  335;  Parker 
V.  Winnipiseogcc,  etc.,  Woolen  Co.  [1862],  2  Black  (U.  S.) 
545,  Fed.  Cas.  No.  10,752;  Carlisle  v.  Cooper  [1870],  21  N. 
J.  Eq.  576,  579;  McRoberts  v.  Washbnrne  [1865],  10  Minn. 
23,  30;  Letton  v.  Ooodden  [1866],  L.  R.  2  Eq.  123,  130) ; 
suits  to  settle  boundaries  between  adjoining  properties 
(Hill  V.  Proctor  [1877],  10  W.  Va.  59,  77) ;  suits  to  re- 
strain repeated  trespass  (Illinois  Cent.  R.  Co.  v.  Garrison 
[1902],  81  Miss.  257,  32  South.  996,  95  Am.  St.  469;  Wheel- 
ock  V.  Noonan  [1888],  108  N.  Y.  179,  15  N.  E.  67,  2  Am.  St. 
405;  Avery  v.  New  York,  etc.,  R.  Co.  [1887],  106  N.  Y.  142, 
12  N.  E.  619 ;  Ladd  v.  Osborne  [1890] ,  79  Iowa  93,  44  N.  W. 
235;  Smithers  v.  Fitch  [1889],  82  Cal.  153,  22  Pac.  935; 
Hanson  v.  Gardiner  [1802],  7  Ves.  305,  309,  310;  Living- 
ston V.  Livingston  [1817],  2  Johns.  Ch.  •537;   Hacker  v. 
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Barton  [1876],  84  111.  313;  Palmer  v.  Israel  [1893],  13 
Mont.  209,  33  Pac.  134;  Tantlinger  v.  Sullivan  [1890],  80 
Iowa  218,  45  N.  W.  765;  Slack  v.  Lawrence  Tp.  [1890],  [N. 
J.  Eq.],  19  Atl.  663;  Shaffer  v.  Siull  [1891],  32  Neb.  94, 
48  N.  W.  882) ;  suits  to  restrain  continuous  waste  {Hugh- 
left  V.  Harris  [1830],  1  Del.  Ch.  349,  352,  12  Am.  D^.  104) ; 
suits  to  restrain  repeated  actions  of  replevin  {Warren  Mills 
V.  New  Orleans  Seed  Co.  [1888],  65  Miss.  391,  4  South.  298, 
7  Am.  St.  671) ;  suits  brought  by  several  victims  of  the  same 
fraudulent  scheme  {National  Park  Bank  v.  Goddard  [1892], 

131  N.  Y.  494,  30  N.  E.  566;  suits  brought  by  a  railroad 
company  against  the  holders  of  bonds  in  another  company, 
such  bonds  having  a  fraudulent  guaranty  from  the  first  com- 
pany indorsed  thereon  {Louisvilley  etc.,  R.  Co.  v.  Ohio  VaU 
ley,  etc.,  Contract  Co.  [1893],  57  Fed.  42) ;  suits  to  enjoin 
the  prosecution  of  actions  to  enforce  a  void  city  ordinance 
{City  of  Newport  v.  Newport,  etc.,  Bridge  Co.  [1890],  90 
Ky.  193,  13  S.  W.  720,  8  L.  R.  A^  484 ;  Davis  v.  Fasig 
[1891],  128  Ind.  271;  Union  Pac.  B.  Co.  v.  Cheyenne  [1884], 
113  U.  S.  516,  5  Sup.  Ct.  601,  28  L.  Ed.  1098 ;  Cummings  v. 
Merchants  Nat.  Bank  [1880],  101  U.  S.  153,  156,  25  L.  Ed. 
903;    City  of  Rushville  v.  Rushville  Nat.  Gas  Co.  [1892], 

132  Ind.  575, 15  L.  R.  A.  321 ;  Third  Ave.  B.  Co.  v.  Mayor,  etc. 
[1873],  54  N.  Y.  159)  ;  suits  to  protect  franchises  {Presi- 
dent, etc.,  V.  Ryder  [1815],  1  Johns.  Ch.  *611;  Tyack  v. 
Brumley  [1846],  1  Barb.  Ch.  519,  533;  Bostoji,  etc.,  R.  Co. 
V.  Salem,  etc.,  R.  Co.  [1854],  2  Gray  1,  27) ;  suits  by  a 
number  of  judgment  creditors  to  reach  the  property  of  the 
same  judgment  debtor  {Brinkerhoff  v.  Brown  [1822],  6 
Johns.  Ch.  •139,  *151,  ^156) ;  suits  to  restrain  trade  union 
for  sending  circulars  to  plaintiff's  customers  {Sinshcimcr 
V.  United  Garment  Workers,  etc.  [1893],  5  Miscu  (N.  Y.) 
448,  26  N.  Y.  Supp.  152. 

The  application  of  the  doctrine  that  equit}'  will  interfere 
to  prevent  a  multiplicity  of  actions  has  not  been  nniforni, 
and  there  are  many  conflicts  in  the  eases  as  to  m[C'\  ojr.ity 
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will  take  jurisdiction.  Among  the  first  text-writers  to  rec- 
ognize the  importance  of  the  new  doctrine  was  Professor 
Pomeroy,  who  discussed  the  many  conflicting  decisions  and 
drew  conclusions  therefrom.  These  conclusions,  general  in 
nature,  gave  impetus  to  an  astonishing  growth  in  the  num- 
ber of  cases  upon  the  subject.  In  1  Pomeroy,  Eq.  Jurisp.  (3d 
ed.),  §245,  the  cases  wherein  equity  might  interfere  to 
prevent  a  multiplicity  of  suits  are  divided  into  four 
classes:  (1)  Where  the  injured  party  is  obliged  to  bring  a 
number  of  actions  against  the  same  -wrongdoer,  all  growing 
out  of  the  one  wrongful  act  and  involving  similar  questions 
of  fact  and  law,  e,  g.,  nuisance,  waste  and  continued  tres- 
pass. (2)  Where  one  party  institutes  or  is  about  to  insti- 
tute a  number  of  actions  against  another,  all  depending 
upon  the  same  legal  questions  and  similar  issues  of  fact, 
e.  g.,  where  repeated  actions  of  ejectment  to  recover  the 
same  tract  of  land  have  l)een  brought.  (3)  Where  a  num- 
ber of  persons  have  ^separate  and  individual  claims  and 
rights  of  action  against  the  same  party,  but  all  arise  from 
some  common  cause,  are  governed  by  the  same  legal  rule, 
and  involve  similar  facts,  and  the  whole  matter  might  be 
settled  in  a  single  suit  brought  by  all  these  persons  uniting 
as  coplaintiffs,  e.  (jr.,  the  case  of  several  owners  of  distinct 
parcels  of  land  suing  to  enjoin  the  collection  of  an  illegal 
tax  which  has  been  laid  thereon.  (4)  Where  one  party 
claims  some  common  ri^t  against  a  number  of  persons, 
the  establishment  of  which  would  regularly  require  a  sepa- 
rate action  brought  by  him  against  each  of  these  persons,  or 
V brought  by  each  of  them  against  him,  he  may  procure  the 
whole  to  be  determined  in  one  suit  brought  by  himself 
^gainst  ^11  the  adverse  claimants  as  codefendants.  The 
case  at  bar  comes  within  the  third  class  so  laid  down.  In 
1  Pomeroy,  Eq.  Jurisp.  (3d  ed.),  §§268,  269,  under  **Con- 
clusions  as  to  the  third  and  fourth  classes/'  the  author 
states  that  in  technical  ** bills  of  peace,"  in  order  that  equity 
may  interfere,  there  must  exist  among  the  individuals  com- 
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posing  the  numerous  body,  or  between  them  and  their  single . 
adversary  **a  common  right,  a  community  of  interest  in  the 
subject-matter  of  the  controversy,  or  a  common  title  from 
which  all  their  separate  claims  and  all  the  questions  at  issue 
arise,"  but  that  the  jurisdiction  has  long  been  extended,  and 
that  in  cases  '* analogous  to,"  or  ** within  the  princip^s 
of,"  **bills  of  peace"  equity  will  intervene  although  there 
is  no  common  title  or  community  of  right  or  of  interest  in 
the  subject-matter,  as  well  as  where  there  is  merely  a  com- 
munity of  interest  among  them  in  the  question  of  law  and 
fact  involved  or  in  the  kind  and  form  of  relief  demanded.. 
These  conclusions  of  Pomeroy  are  reviewed  and  contro-' 
verted  in  the  much-famed  case  of  Tribette  v.  Illinois  Cent. 
R.  Co.  (1892),  70  Miss.  182,  12  South.  32,  35  Am.  St.  642, 
19  L.  R.  A.  660.  That  was  a  case  wherein  each  of  several 
property  owners  had  brought  his  separate  action  against  a 
railroad  company  for  damages  to  his  separate  property, 
caused  by  a  fire  set  by  sparks  from  an  engine  of  the  de- 
fendant company.  While  their  actions  were  pending  the 
defendant  exhibited  a  bill  against  the  several  plaintiffs, 
averring  that  no  liability  to  it  arose  by  reason  of  the  fire, 
which  was  caused,  not  from  any  negligence  or  wrong  of  it 
or  its  servants,  but  from  the  fault  of  others,  for  which 
it  was  not  responsible.  It  was  held  that  equity  would  not 
interfere,  as  the  plaintiffs  had  no  community  of  interest  or 
tie  or  connection,  except  that  each  had  suffered  from 
the  same  alleged  negligence  upon  which  his  action  was 
based.  We  quote  from  that  case  as  follows:  **But 
we  affirm,  after  careful  examination  and  full  consid- 
eration, that  Pomeroy  is  not  sustained  in  his  'conclusions' 
stated  in  §269  [supra]  of  his  most  valuH})l(»  treatise,  and 
that  the  cases  he  cited  do  not  maintain  the  propositicm  that 
mere  community  of  interest  *in  the  question  of  law  and  fact 
involved  in  the  general  controversy,  or  in  the  kind  and  form 
of  relief  demanded  and  obtained  by  or  against  each  indi- 
vidual member  of  the  numerous  body,'  is  groimd  for  the 
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interposition  of  chancery  to  settle,  in  one  suit,  the  several 
controversies.     There  is  no  such  doctrine  in  the  books,  and 
the  zeal  of  the  learned  and  usually  accurate  writer  men- 
tioned, to  maintain  a  theory,  has  betrayed  him  into  error  on 
this  subject.     •    ♦    *    The  cases  established  this  propo- 
y^sition,  viz. :    Where  each  of  several  may  proceed  or  be  pro- 
I    ceeded  against  in  equity,  their  joinder  as  plaintiffs  or  de- 
l   fendants  in  one  suit  is  not  objectionable ;  but  this  is  a  very 
different  question  from  that,  whether,  merely  because  many 
actions  of  law  arise  out  of  the  same  transaction  or  occur- 
rence, and  depend  upon  the  same  mattera  of  fact  and  law. 
all  may  proceed  or  be  proceeded  against  jointly  in  one  suit 
in  chancery;    and  it  is  believed  that  it  never  has  been  so 
held,  and  never  will  be,  in  cases  like  those  here  involved. 

•  •  *  There  is  danger  that  by  frequent  repetitions  and 
piling  up  assertions — ^judges  citing  and  quoting  text-books, 
and  text-writers  citing  the  cases  thus  referring  to  them — a 
false  doctrine  may  acquire  strength  enough  to  dispute  with 
the  true;  but  we  do  not  believe  that  any  accumulation  of 
dogmatic  assertion  and  citations  and  quotations  can  ever 
5\stablish  the  proposition  that  a  defendant  sued  for  damages 
by  a  dozen  different  plaintiffs,  who  have  no  community  of 
interest  or  tie  or  connection  between  them  except  that  each 
suffered  by  the  same  act,  may  bring  them  all  before  a  court 
of  chancery  in  one  suit,  and  deny  them  the  right  to  prose- 
cute their  actions  separately  at   law   as  begun  by  them. 

*  •  *  The  wrecking  of  a  railroad  train  might  give  risi^ 
to  a  hundred  actions  for  damages,  instituted  in  a  dozen  dif- 
ferent connties,  *  *  *  in  some  of  which  executors  or 
administrators,  or  parent  and  children  might  sue  for  th(» 
death  of  a  passenger,  and,  in  others,  claims  would  be  for 
divers  injuries.  If  Pomeroy's  test  be  maintained,  all  of 
these  numerous  plaintiffs,  having  a  community  of  interest 
in  the  questions  of  fact  and  law,  claiming  because  of  the 
same  occurrence,  depending  on  the  very  same  evidence,  and 
seeking  the  same  kind  of  relief  (damages'),  could  ])c  brought 
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before  a  chancery  court  in  one  suit  to  avoid  luultiplicMty 
of  suits !  But  we  forbear.  Surely  the  learned  author  would 
shrink  from  the  contemplation  of  such  a  spectacle;  but  his 
doctrine  leads  to  it,  and  makes  it  possible.*'  The  opinion 
in  that  case  has  been  reprinted  and  ({uoted  from  many  times 
in  the  cases  and  in  text-books.  See  particularly  1  Beach, 
Injunctions,  §543.  The  controversy  between  said  case  and 
Pomeroy  was  continued  in  the  last  edition  of  the  latter  by 
the  addition  of  two  new  paragraphs  (the  only  new  para- 
graps  in  the  entire  edition).  See  1  Pomeroy,  Eq.  Jurisp. 
(3d  ed.),  §§251i,  251i  and  the  preface.  But  while  this 
edition  objects  to  the  reasoning  used  in  the  case,  it  acknowl- 
edges that  the  decision  of  the  court  was  correct  (1  Pomeroy, 
Eq.  Jurisp.  [3d  ed.],  p.  429),  and  this,  rather  than  an  ab- 
stract generality,  is  more  important  in  a&sisting  us  to  form 
a  conclusion  in  the  present  case. 

We  consider  that  a  community  of  interest  in  the  subject-  j 
matter  is  necessary  in  order  for  equity  to  take  jurisdiction.  1 
Hale  V.  Allinson  (1903),  188  U.  S.  56,  47  L.  Ed.  380, 

11.  23  Sup.  Ct.  244;  Tift  v.  Southern  R,  Co.  (1903), 
123  Fed.  789;  Edward  Uhns  Lumber  Co.  v.  Scott 
(1902),  101  111.  App.  523,  ry27 ;  People's  Nat,  Bank  v.  SaviUc 
(1905),  25  App.,  D.  C,  139;  Bryan  v.  Bryan  (1901),  61 
N.  J.  Eq.  45,  48  Atl.  341;  Burnett  v.  Lester  (1870),  53  111. 
325;  Saxfon  v.  Davis  (1811),  18  Ves.^*72;  City  of  Albert 
Lea  v.  Xielsen  (1901),  83  ^Minn.  246,  S6  N.  W.  83;  1  Ili^-h, 
Injunction  (3<1  cd.).  ^65;  Story,  K<|.  PI.  (10th  cd.),  SS271, 
277,  538.  The  distinction  betw<M»n  what  does  and  what  doesi 
not  constitute  a  community  of  interest  is  well  illustrated  by\ 
the  following  quotation  from  Bliss  on  Code  Pleading,  which 
is  also  quoted  in  Tribette  v.  Illinois  Cent.  R.  Co.,  supra: 
**Two  or  more  owners  of  mills  propelled  by  water  are  in- 
terested in  preventing  an  obstruction  above  that  shall  inter- 
fere with  the  downflow  of  the  water,  and  may  unite  to  re- 
strain it  or  abate  it  as  a  nuisance;  but  they  cannot  hence  ^ 
Vol.  43—16 
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uniie  in  an  action  for  damages,  for,  as  to  the  injury  suf- 
fered, there  is  no  community  of  interest/'  (Our  italics.) 
Bliss,  Code  PI.  (3d  ed.),  §76.  The  proposition  is  stated  as 
follows  in  the  excellent  I  v-considered  case  of  Maduson  v. 
Ducktoim,  etc.,  Iron  Co.  (1904),  11:3  Tenn.  331,  83  S.  W. 
658:  **When  several  persons,  acting:  independently,  com- 
bine to  produce  a  nuisance,  such  persons  may  be  joined  as 
defendants  in  a  suit  for  injunctive  relief.  14  Ency,  PI. 
and  Pr.,  1141  (citin^r  Thorpe  v.  Brumfitt  [1873],  L.  R.  8 
Ch.  650;  ^yoodxJear  v.  Schaefer  [1881],  57  Md.  1,  40  Am. 
Rep.  419;  People  v.  Gold  Run,  etc.,  Min.  Co.  [1884],  66  Cal. 
138,  4  Pac.  1152,  56  Am.  Hep.  80;  Jvingshury  v.  Flowers 
[1880],  65  Ala.  479,  39  Am.  Rep.  14).  But  there  can  be 
jjoinder  neither  of  complainants  nor  of  defendants  for  the 
purpose  of  recovering  damajres  for  the  injuries  caused  by 
^uch  nuisance.  14  Ency.  PI.  and  Pr..  1139  (citing  on  the 
first  point  Demarcst  v.  Tlardham  [1881],  34  X.  J.  Eq.  469; 
Morris,  etc.,  B.  Co.  v.  Pruddcn  [1869],  20  N.  J.  Eq.  530; 
Rotvhotham  v.  Jones  [1890],  47  N.  J.  Eq.  337,  20  Atl.  731, 
19  L.  R.  A.  663;  Fogg  v.  Nevada,  etc.,  R.  Co.  [1890],  20 
Nev.  429,  23  Pac.  840),  1141  (citing  on  the  second  point 
Sadler  v.  Great  Western  R.  Co.  [1895],  2  Q.  B.  688).'' 
The  ** right"  controverted  must  be  of  a  peculiar  character. 
It  must  be  a  common  right,  enjoyed  in  common  by  several 
persons,  and  in  such  a  manner  that  the  invasion  of  the  right 
of  one  is  really  an  invasion  of  the  rights  of  all,  such  as  a 
right  of  fishery,  for  instance.  Adams,  Equity  (8th  ed.), 
•199,  ^200;  2  Story,  Eq.  Jurisp.  (13th  ed.),  §§854-856. 
This  statement  distinguishes  the  leading  case  of  Mayor,  etc., 
V.  Pilkington  (1737),  1  Atk.  *282,  wherein  an  injunction 
was  granted,  and  which  appellant  claims  is  controlling  here. 
There  the  mayor  of  York,  claiming  on  the  part  of  the  cor- 
poration an  exclusive  right  of  fishery  in  the  river  Ousc, 
was  allowed  to  bring  a  bill  in  equity  to  settle  such  right 
against  five  lords  of  manors  who  claimed  a  common  right  of 
fishery  therein.    See,  also,  Kellogg  v.  King  (1896),  114  Cal. 
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378,  46  Pae.  166,  55  Am.  St.  74,  where  one  who  had,  under 
a  lease,  the  exclusive  right  of  hunting  upon  a  game  pre- 
serve, and  who  had  no  adequate  remedy  at  law  against  those 
who  invaded  the  premises,  and  shot  and  drove  away  the 
game,  without  bringing  a  separate  action  against  each  in- 
dividual defendant,  was  entitled  to  an  injunction,  upon  the 
ground  that  it  would  avoid  a  multiplicity  of  actions.  These 
eases  are  further  distinguished  from  the  one  at  bar  by  the 
fact  that  the  suits  therein  were  to  restrain  continuing  in- 
juries, while  the  injuries  in  the  present  ease  are  fixed 
12.  and  determined.  Where  there  is  an  injury,  continu- 
ing in  its  nature,  which  results  in  the  bringing  of 
numerous  actions  against  a  person,  equity  has  often  inter- 
vened to  prevent  a  multiplicity  of  actions.  Illinois  Cent,  R. 
Co.  V.  Garrison  (1902),  81  Miss.  257,  32  South.  996,  95  Am. 
St.  469  (which  is  expressly  distinguished  from  the  case  of 
Tfibette  v.  Illinois  Cent,  K,  Co,,  supra,  because  of  the  con- 
tinuing nature  of  the  injury)  ;  Wheelock  v.  Noonan  (1888), 
108  N.  Y.  179,  15  N.  E.  67,  2  Am.  St.  405;  Warren  Mills  v. 
New  Orleans  Seed  Co.  (1888),  65  Miss.  391,  4  South.  298,  7 
Am.  St.  671;  Olivclla  v.  New  York,  etc.,  R.  Co.  (1899),  31 
Misc.  (N.  Y.)  203,  64  N.  Y.  Supp.  1086;  Boston,  etc., 
Railroad  v.  Sullivan  (1900),  177  Mass.  230,  58  N.  E.  689, 
83  Am.  St.  275;  Mendelson  v.  McCabe  (1904),  144  Cal. 
230,  77  Pac.  915,  103  Am.  St.  78;  Palmer  v.  Crisle  (1902), 
92  Mo.  App.  510;  Lipich  v.  Egan  (1903),  67  Neb.  541,  93 
N.  W.  775;  Stovall  v.  McCutchen  (1900),  107  Ky.  577,  54 
S.  W.  969,  92  Am.  St.  373,  47  L.  R.  A.  287 ;  Desberger  v. 
University  Heights  Realty,  etc.,  Co.  (1907),  126  Mo.  App. 
206,  102  S.  W.  1060;  Coatsworth  v.  Lehigh  Valley  R,  Co. 
(1897),  24  Ilun,  App.  Div.,  270,  48  N.  Y.  Supp.  511 ;  Co- 
rille  V.  Gilmiin  (1878),  13  W.  Va.  314.  Such  strict  com- 
munity of  interest  in  the  subject-matter  in  these  cases  is  not 
required,  and  they  must  be  taken  as  stating  a  qualificaticm 
to  the  jr^neral  rule  that  a  community  of  interest  in  the  sul>- 
ject-matter  is  necessary  or  harmonized  therewith  l)y  con- 
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sidering  that  the  continuing  nature  of  the  injury  as  against 
them  all  constitutes  such  community  of  interest.  See  quo- 
tation from  Bliss,  Code  PL,  supra. 

The  case  of  Sh^ffisld  Water-Works  Co.  v.  Yeomans 
(1866),  L.  R.  2  Ch.  8,  a  more  modem  English  case  also 
cited  and  relied  upon  by  appellant,  is  likewise  not  an  analo- 
gous case.  There  the  reservoir  of  the  SheflSeld  Water- Works 
Company  had  burst  and  occasioned  an  inundation,  by  which 
the  property  of  7,315  persons  had  been  injured.  Under  an 
act  of  parliament,  passed  to  meet  the  needs  of  the  case,  cer- 
tificates for  damages  were  to  be  issued  to  the  property  hold- 
ers, which  entitled  the  holder,  after  compliance  with  cer- 
tain formalities,  to  a  claim  against  the  company  in  the  na- 
ture of  a  judgment.  A  diflference  of  opinion  afterwards 
arose  between  the  commissioners  as  to  whether  their  powers 
had  not  expired;  and  a  large  number  (1,500)  of  certifi- 
cates were  delivered  by  some  of  the  commissioners  to  Yeo- 
mans, who  was  the  town  clerk,  for  distribution.  A  bill  was 
then  filed  against  Yeomans  and  five  of  the  persons  named 
in  the  certificates  on  behalf  of  themselves  and  of  all  others ; 
and  a  demurrer  to  this  bill  was  overruled.  '*It  seems  to 
me,"  said  Lord  Chancellor  Chelmsford,  **to  be  a  very  fit 
case,  by  analogy,  at  least,  to  a  bill  of  peace,  for  a  court  of 
equity  to  interpose  and  prevent  the  unnecessary'  expense 
and  litigation  which  would  be  thus  occasioned,  and  to  de- 
cide once  for  all  the  validity  or  invalidity  of  the  certifi- 
cates upon  which  the  claims  of  all  the  parties  depend." 
The  question  involved  was  the  validity  of  the  certificates, 
not  of  the  injured  persons'  demands.  In  the  validity  of  the 
certificates  they  had  a  community  of  interest,  and  the  in- 
junction was  properly  granted. 

All  the  text-books  and  encyclopedias  have  found  it  dif- 
ficult to  state  a  rule  covering  the  law  with  regard  to  a  mul- 
tiplicity of  actions.  In  16  Cyc,  65,  title,  Equity,  it  is  said: 
**The  nature  of  the  relationship  which  must  subsist  between 
the  claims  of  the  numerous  persons  cannot  be  stated  with 
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precision.  It  is  clear  that  such  claims  must  not  be  entirely 
distinct,  unconnected,  and  independent.  On  the  other  hand 
it  is  often  said  that  the  individuals  composing  a  numerous 
body  must  claim  in  privity,  or  at  least  claim  a  common  right, 
in  order  to  found  the  jurisdiction.  Nevertheless  bilk  have* 
been  sustained  where  there  was  no  connection  among  the 
different  claims  other  than  that  they  all  depended  upon  the 
same  question  of  fact  or  law  arising  out  of  the  same  trans- 
action. Elsewhere  it  is  held  that  such  connection  is  insuf- 
ficient. While  all  attempts  to  harmonize  the  authorities  have 
failed,  the  rule  which  most  nearly  approaches  that  result 
is  that  the  bill  must  relate  to  matters  of  the  same  nature 
and  having  a  connection  with  each  other,  and  in  which  all 
the  parties  are  more  or  less  concerned,  although  their  rights 
in  respect  to  the  general  subject  of  the  case  may  be  distinct. ' ' 
The  New  York  case  {Brinkerhoff  v.  Brown  [1822],  6  Johns. 
Ch.  *139)  which  the  writer  of  the  article,  a  New  York  pro- 
fessor, cites  to  support  his  last  statement  was  decided  long 
before  the  numerous  cases  were  decided  which  caused  the 
controversy  to  assume  a  serious  aspect.  The  generalization 
of  the  texts  and  the  conflict  of  the  cases  have  helped  lead  the 
law  into  confusion,  and  the  supreme  court  of  Missouri,  in 
Merchants  Exchange,  etc.,  v.  Knott  (1908),  212  Mo.  616,  111 
S.  W.  565,  begins  the  consideration  of  a  case  involving  these 
questions  with  the  following  language:  **We  are  somewhat 
constrained  by  the  fact  that  some  of  the  questions  made 
trench  on  vexed  grounds,  with  boundaries  obscurely  traced. 
The  law  thereupon  may  be  said  to  be  in  a  condition  of  flux 
on  some  phases,  and  the  last  judicial  word  has  not  yet  been 
spoken,  possibly.  So  that,  a  court  holding  them  in  judg- 
ment in  tteese  later  days  may  with  modest  reverence  heed 
the  prudent  lines  of  Cardinal  Newman's  noble  hymn: 

"Lead,  kindly  light,  amid  the  encircling  gloom, 

Lead  thou  me  on ;  *    *    * 

I  do  not  ask  to  see  the  distant  scene ; 

One  step  enough  for  me. ' ' 
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Examination  has  been  made  of  all  the  cases  upon  the  sub- 
ject, and  we  conclude  that  there  is  little  wonder  that  no 
general  rules  can  be  authoritatively  stated.  From  the  great 
mass  of  authority  which  has  accumulated,  few  general  prop- 
positions  have  crystallized.  A  citation  or  discussion  of  these 
scores  of  cases  would  unnecessarily  extend  this  opinion, 
which  is  perhaps  already  needlessly  long.  Some  of  them 
show  that  the  word  ''multiplicity"  has  often  been  confused 

with  the  word  **  multitude. "    Because  one  person  is 
13    being  sued  by  various  persons  on  independent  causes 

of  action  is  no  cause  for  interference  by  equity. 
Eldridge  v.  nill  (1816^  2  Johns.  Ch.  *281;  Murphy  v. 
Mayor,etc,{18S0),6  IIoust.(Del.)  108,  22  Am.  St.  345;  Dodd 
V.  City  of  Hartford  (1856),  25  Conn.  232;  Illinois  Steel  Co. 
V.  Schroeder  (1907\  133  Wis.  561,  113  N.  W.  51,  14  L.  R. 
A.  (N.  S.)  239.  A  large  number  of  plaintiffs  merely  {La- 
peer County  v.  Ilart  [1857],  Ilarr.  [Mich.]  •157),  or  a  large 
\  number  of  suits  merely  {Scott  v.  McFarland  [1895],  70  Fed. 
\280),  will  not  cause  an  intervention.  Equity  has  often  in- 
terfered to  restrain  the  collection  of  an  illegal  tax.  These 
cases  are  collected  in  note  to  Odlin  v.  Woodrnff  (1893),  22 
L.  R.  A.  699,  703.  Distinguishing  facts  have  prevented  in- 
terference in  some  of  the  tax  cases.  See  Indiana  Mfg.  Co. 
v.  Kochne  (1903),  188  U.  S.  681,  47  L.  Ed.  651,  23  Sup.  Ct. 
452.  They  have  likewise  interfered  in  cases  to  prevent  the 
enforcement  of  illegal  ordinances.  Wilkie  v.  City  of  Chicago 
(1900).  188  111.  444,  58  N.  E.  1004,  80  Am.  St.  182;  Mills 
V.  City  of  Chicago  (1904),  127  Fed.  731;  City  of  Cleveland 
V.  Cleveland  City  K.  Co.  (1904),  194  U.  S.  517,  24  Sup.  Ct. 
756,  48  L.  Ed.  1102;  Chicago  City  R.  Co.  v.  City  of  Chi- 
cago (1905),  142  Fed.  844. 

From  the  maze  of  conflicting  cases  an  attempt  is  made 
herein  to  evolve  some  rule  or  general  principle.    Whether 

this  is  correctly  done,  or  whether  it  is  done  at  aU, 
14.   for  the  purposes  of  the  decision  of  this  case  is  not 

highly  material.    The  courts,  struggling  on  along  the 
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boundary'  line  between  the  cases  in  which  equity  should  in- 
tervene and  those  in  which  it  should  not  intervene  to  pre- 
vent a  multiplicity  of  suits,  have  declared  that  no  hard  and 
fast  nile  relatinjj:  thereto  can  be  laid  down.      Wuman  v. 
Bowman  (19(U).  127  Fed.  257,  62  C.  C.  A.  189.    It  is  easy 
to  say  that  the  jurisdiction  **  rests  upon  the  prevention  of  a| 
multiplicity  of  suits,  but  to  say  whether  a  particular  case/ 
comes  within  the  principle  is  sometimes  a  much  more  dif-/ 
ficult  task.     Each  case,  if  not  hronght  directly  within  thel 
principle  of  some  preceding  case,  must,  as  we  think,  be  de- 
cided  upon  its  own  merits  and  upon  a  survey  ^  the  real  and 
sul>stantial  convenience  of  all  partifis.-44io  adoquacy-i)f  the 
legal  remedy,  the  situations  of  thj^different  parties,  the 
points  to  be  contested  and  the  result  which  would  follow  if 
jurisdiction  should  be  assumed  or  denied ;  these  various  mat- 
ters being  factors  to  be  taken   jptft  ^nnffidnmfinn   npnn   thc> 
qnp«finn     nf    PfjnitaMp    jurisdiction     nn     this    p^rnnnd- — and 
vv}iAflitf>r  wif^^jn  fPasnnflhlfi  f\nc\  fair  prrounds  the  suit  is  cal- 
<^n1af aH  fn  ||p  in  frnfVi  one  which  wiU  practically  prevent  a 


multiplicity  of  litigationancl  will  be  an  actual  convenience 
to  iill  parties,  and  will  not  unreasonably  overlook  or  ob- 

.striKat  t^^  iTif^fprial  infprps^tff  ^f  J>ttv      The  shTglfi-fa^^t-HttrtTa 

multiplicity  of  suits  may  be  prevented  by  this  assumption 
of  jtrnsdlction  is  not  in  aJl  cases  enough  to  sustain  it." 
Hale  v.  AUinson  (1903),  188  U.  S.  oH,  V7,  H  L.  Ed.  :J80,  21^ 
Sup.  Ct.  244.  The  doctrine  that  equity  jadllr-4pterfere  to 
pt>niTflTif  ^  pnlf^plicity  of  actions  rests  on  the  inadequacy  of 
the  leffg^l  remedy  Barrera  v.  Front  (1903),  33  Tex.  Civ. 
App.  580,  77  S.  W.  637.    ThP  prevention  of  siioh  TnnUiplicjtv^ 

is  a  persuasive,  but  not  a  conclusive,  arginncnt  in  favor  of 
the  jnrif^d^V^^"^  Ozark'BfU  7  el.  iJo.  v.  City  of  SpynngfTcld 
(1905),  140  Fed.  G6Cy.  Whether  a  court  u-in  tny^^jiirkilir^. 
tion  depends  upon  the  (•ircumstaiu'cs  of  each  case.  Adorns 
V.  Oherndorf  (1905)7l21  111.  App.  497  fTSTTHMld-ec  Electric 
P.,  etc.,  Co.  V.  Bradlfy  (1901^.  108  Wis.  467,  487,  84  N.  W. 
870;    Cifj/  of  Chicago  v.  Collins  (1898).  175  111.  445.  453, 


\ 
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51  N.  E.  907,  49  L.  R.  A.  408,  67  Am.  St.  224.  The  rule  ap- 
plirnhlc  tn  all  injnncjJIIIig^j^J^^^flt  **no  injunction  will  be 
granted  wheneveiuii- will  operate  oppressively^  or  inequit- 
ably, CTTcontrarv  to  the  roal  justify  of  the  oasft.^'  2  Story, 
Eq.  Jurisp.  (13th  cd.),  §959a.  See  Clack  v.  White  (1852), 
2  Swan  (Tenn.)  540,  545.  **If,  on  thus  contrasting  conse- 
quences, it  appears  doubtful  whether  greater  injury  will  not 
be  done  by  granting  than  by  withholding  the  injunction, 
it  is  the  duty  of  the  court  to  decline  to  interfere.'*  Madison 
V.  DucJdoioi,  etc.,  Iron  Co.  (1004),  113  Tenn.  331,  361,  83 
S.  W.  658.  And  see  Tlilion  v.  Earl  of  Granville  (1841),  1 
Cr.  &  Ph.  *283.  Whether  a  court  of  equity  should  inter- 
vene, and  investigate  and  enforce  primary  legal  rights 
which  have  no  color  of  ecjuity,  is  very  largely  within 
the  discretion  of  the  court,  a  discretion  which  must  be  exer- 
cised largely  according  to  the  peculiar  circumstances  of 
each  particular  case  (Bellingham  v.  Palmer  [1895],  54'  N. 
J.  Eq.  136,  139,  33  Atl.  199 ;  Daab  v.  New  York,  etc,  R^ 
Co.  [1905],  70  N.  J.  Eq.  489,  62  Atl.  449) ;  and  in  cases  of 
questions  triable  by  jury  the  appeal  is  to  the  grace  of  the 
court.  Tudor  Boiler  Mfg.  Co.  v.  /.  ct  E.  Oreenwald  Co. 
(1904),  5  Ohio  C.  C.  (N.  S.)  37.  We  do  not  agree  with  the 
cases  which  hold  that  the  exercise  of  the  power  to  issue  an 
injunction  to  prevent  a  multiplicity  of  actions  is  to  be  ab- 
solutely controlled  by  the  discretion  or  caprice  of  the  vari- 
ous courts.  Such  arbitrary  power  would  be  as  unreason- 
able as  that  possessed  by  a  monarch.  The  discretion  used 
should  be  the  result  of  legal  reasoning  and  consideration 
wherein  all  the  facts  and  circumstances  are  considered  with 
regard  to  whether  the  assumption  of  jurisdiction  by  equity 
would  **make  for  justice"  (Boonville  Nat.  Bank  v.  Blakey 
[1906],  166  Ind.  427),  or,  as  even  Pomeroy  says  (1  Pomeroy, 
Eq.  Jurisp.  f3d  ed.],  §251^),  will  ** result  in  a  simplification 
or  consolidation  of  the  issues." 

It  is  held  that  equity  wiH-tgRe^jurisdiction  on  the  ground 
of  preventing  ajaritiplicity  of  actions  only  where  it  ap- 
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pears  from  thr  nllrrrntinn"  nf  thr  hill  thnt  thn  rip^htf^itf  itH — ^ 
the  parties  involved  in  tly  ^"^j^^^t-^intt^^  of  the  controversy 
can  hp  iLQ  fully  f^f^tprrqined  in  sugh  ^inglfl  Buit  nfi  fh^ty  flftuM 
be  in  thp  spvprfll  fl^finna  Eurp.ln^  etc.,  K,  Co.  V.  California^ 
etc.,  R,  Co,  (1901),  109  Fed.  509,  48  C.  C.  A.  517.  In  the 
ease  of  Inhabitants,  etc,  v.  Watters  (1901),  61  N.  J.  Eq. 
284,  48  Atl.  316,  Vice-Chancellor  Pitney,  after  examining  a 
large  number  of  eases,  formulates  the  following  rule  or 
principle  to  guide  the  court  in  determining  whether  to 
take  jurisdiction  of  cases  because  of  complexity  of  the 
issues:  **The  test  is,  are  the  iasues  so  numerous,  and  so 
distinct,  and  the  evidence  to  sustain  them  so  variant,  tech- 
nical and  voluminous,  that  a  jury  is  incompetent  intelli- 
gently to  deal  with  them  and  come  to  a  just  conclusion?'' 
Daah  v.  New  York,  etc,  li,  Co.,  supra. 

The  modern,  and  we  believe  laudable,  tendency  of  courts) 
is   to   abandon   the   old   and   technical   forms,    to   shorten 
litigation,  to  get  at  the  heart  of  a  case  and  decide  it 

15.  without  delay,  to  save  time  and  expense.     Many  of  l 
the  later  cases  show  that  the  number  of  cases  in 

which  equity  will  assume  jurisdiction  is  increasing,  but  in 
allowing  this  condensation  of  litigation  courts  must  look  well  f 
to  the  facts  and  see  that  a  consolidation  will  not  confusej 
the  issues,  will  not  bring  so  many  questions  or  varied] 

16.  interests  into  a  case  that  they  cannot  be  as  well  de-j 
cided  as  if  the  cases  were  tried  separately,  will  not 

work  a  practical  denial  of  that  grand  constitutional  guar- 
anty— ^trial  by  jury.  Every  man  has  the  right  to  try  his 
case  with  its  issues  clear  and  well  defined.  If  a  consolida- 
tion can  be  had  without  interfering  with  this  right,  it  should 
be  granted  in  a  proper  case;  if  it  cannot  be  so  had,  it 
should  be  denied.  Should  the  court  take  jurisdiction  of 
this  case  in  equity  and  should  the  issues  be  tried  out  therein, 
it  would  be  necessary  to  submit  the  (|uestions  of  fact — the 
amount  of  damage  done  the  several  injured  persons,  etc. — 
to  a  jury.    The  possibility  that  the  jury  might  confuse  the 
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evidence  relating  to  so  many  separate  parties  is  strong. 
Great  difficulty  might  arise  in  adjusting  the  rights  of  all 
parties  in  one  decree,  and  justice  would  more  likely  be  ob- 
tained by  separate  trials.  Cadigan  v.  Brown  (1876),  120 
Mass.  493.  A  possil)ility  that  more  wrong  will  be  done 
than  prevented  by  an  injunction  prayed  for  will  prevent  the 
granting  of  it.  Fesler  v.  Brayton  (1896),  145  Ind.  71,  32 
L.  R.  A.  578.  It  is  said  in  Hale  v.  Allinson  (1903),  188 
U.  S.  56,  80,  47  L.  Ed.  380,  23  Sup.  Ct.  244:  '*Such  a  bill 
as  is  now  before  the  court  is  certain  to  be  the  beginning  of 
a  long  and  expensive  litigation.  The  hearings  are  sure  to 
be  protracted.  Several,  perhaps  many,  counsel  will  no 
doubt  be  concerned,  whose  convenience  must  be  consulted. 
The  testimony  will  soon  grow  to  be  voluminous.  *  •  • 
The  costs  of  witnesses  will  not  in  any  degree  be  diminished, 
and,  if  some  docket  costs  may  be  escaped,  this  is  probably 
the  only  pecuniary  advantage  to  be  enjoyed  by  this  one 
cumbersome  bill  over  separate  actions  at  law.*'   The 

17.  saving  of  expense  alone  is  not  a  sufficient  reason  for 
interference    by    equity.      Murphy    v.    Mayor,    etc. 

'(1880),  6  Houst.  (Del.)  108;  Sheldon  v.  Centre  School  Dis- 
trict (1856),  25  Conn.  224;  City  of  Albert  Lea  v.  Nielsen 
(1900),  80  Minn.  101,  82  N.  W.  1104,  1107,  81  Am.  St.  242. 
[In  N.  W.  entitled,  City  of  Albert  Lea  v.  Davis,] 

Appellees  herein  urge  that  equity  cannot  interfere  because 

such  a  course  would  result  in  depriving  them  of  a  trial  by 

jury.    Article  I,  §20,  of  the  Constitution  of  the  State 

18.  of  Indiana,  which  provides  that  **in  all  civil  cases, 
the  right  of  trial  by  jury  shall  remain  inviolate,"  ap- 
plies only  to  actions  triable  by  jury  at  the  common  law. 
Should  equity  assume  jurisdiction  and  the  court  submit  the 
issues  of  fact  to  a  jury,  the  verdict  in  such  a  case  is  not 
binding  upon  the  court.  Hariden  v.  Bariden  (1891),  129 
Ind.  288;  Koons  v.  Blanton  (1891),  129  Ind.  383;  Bmn^ 
doge  V.  Deschler  (1891),  131  Ind.  174;   Oarard  v.  Oarard 
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(1893),  135  Ind.  15;  Hornhrook  v.  Powell  (1896),  146  lud. 
39 ;  Seisler  v.  Smith  (1898),  150  Ind.  88. 

If  the  case  is  properly  one  of  equitable  cognizance,  the 
defendants  cannot  resist  the  proceedings  on  the  single 
ground  that  it  deprives  them  of  a  trial  by  jury.  But  such 
fact  will  be  considered  in  deciding  wh(^ther  the  taking  of 
jurisdiction  by  an  equity  court  will  make  for  jastice.  In 
BoonvUle  Nat.  Bank  v.  Blakey  (1906),  166  Ind.  427,  it  is 
said  that  **it  involves,  if  carried  to  its  logical  result,  the 
denial  of  a  jury  trial;"  and,  while  jurisdiction  was  not  re- 
fused on  that  ground  alone,  it  seems  to  have  been  given 
weight. 

**The  fact,  if  it  be  a  fact,  as  suggested  in  the  vigorous 
note  to  2  Pomeroy,  Eq.  Jurisp.  (3d  ed.),  §914,  that  in  such 
cases  'justice  could  be  better  administered,  and  the  rights 
of  both  litigants  protected  far  better  by  a  trained  judge 
than  by  leaving  ever>'thing  to  the  rough  and  ready  justice 
of  an  ordinary  jury,'  would  furnish  no  warrant  for  open- 
ing the  doors  of  eciuity  in  cases  where  they  are  closed  by 
the  constitutional  guaranty  as  to  the  right  of  trial  by  jury ; 
otherwise  there  would  be  but  very  little  basis  for  any  limi- 
tation to  the  displacement  of  such  right  by  equity.  The 
quoted  language  involves  an  attack  upon  the  constitutional 
system  rather  than  upon  the  practice  under  it.  However, 
we  are  not  ready  to  admit  that  the  time-honored  idea  is 
wrong,  that  the  rights  of  parties  as  to  matters  of  fact  can 
best  be  intrusted,  for  protection,  to  the  judgment  of  a  jury, 
^ided  as  to  the  law  by  a  careful  and  intelligent  judge.'* 
Johnson  v.  Swanke  (1906),  128  Wis.  68,  107  N.  W.  481,  5 
L.  R.  A.  (N.  S.)  1048.  Given  countenance  by  such  emi- 
nent authority  as  Professor  Pomeroy,  it  is  not  strange  that 
courts  have  been  found  willing  to  carry  the  doctrine  of  in- 
junctive relief  to  prevent  a  multiplicity  of  actions 

19.  to  such  an  extent  a«  seriously  to  impair  the  right  of 
trial  by  jury,  and  it  is  certain  that  other  courts,  in 
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time,  with  the  added  warrant  of  precedent  given  by  the  first 
cases,  will  be  found  willing  still  further  to  undermine  that 
right. 

The  case  of  Southern  Steel  Co,  v.  Hopkins  (1908),  (Ala.), 
47  South.  274,  illustrates  the  possible  extreme  which  may  be 
attained.  The  facts  in  that  case  were  that  110  persons  were 
killed  in  an  explosion  in  a  coal  mine,  and  that  the  adminis- 
trators of  said  ** unfortunate  persons"  brought  several  ac- 
tions against  the  company  owning  the  mine,  insisting  that 
its  negligence  was  the  proximate  cause  of  the  accident.  The 
company  by  its  bill,  in  effect,  says:  ^*If  these  actions  are 
allowed  to  proceed  at  law,  it  will  be  ruined  in  costs  and  ex- 
penses, though  it  be  successful  in  every  suit ;  that  the  plain- 
tiffs are  all  insolvent,  and  thus  could  not  pay  the  taxed  costs 
against  them,  should  they  be  unsuccessful;  that  the  suits 
are  pending  in  different  courts,  and  will  be  called  for  trial 
in  different  courts  at  the  same  time ;  that  by  reason  of  this, 
and  the  necessity  of  having  the  same  witnesses  in  each  trial, 
it  is  impossible  for  the  defendants  to  present  a  proper  de- 
fense to  these  multitudes  of  claims.  The  appellant  says, 
moreover,  that  it  has  one  and  the  same  and  a  perfect  de- 
fense or  defenses  to  all  these  suits,  which  will  be  put  forward 
in  each  case,  and  which  will  be  determinative  of  all  alike; 
and  on  this  ground  it  is  insisted  that  this  is  a  plain  case  for 
the  application  of  the  jurisdiction  of  a  court  of  equity  to 
avoid  a  multiplicity  of  suits.  [After  stating  which  the  writer 
of  the  opinion  says:]  We  agree  with  this  contention  on 
principle."  The  principle  stated  in  the  preceding  portion 
of  the  opinion  is  **that  there  is  no  plain,  adequate,  complete 
and  practical  remedy  for  appellant's  protection  in  the  courts 
of  law."  The  effect  upon  the  appellees,  each  of  whom  was 
presumably  seeking  to  recover  damages  for  the  benefit  of 
those  of  kin  and  dependent  upon  one  of  the  **  unfortunate 
persons"  killed,  was  not  considered  in  any  way.  It  was 
enough  for  the  court  to  know  that  it  could,  by  declaring  the 
case  one  of  ociui table  jurisdiction,  render  the  constitutional 
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guaranty  of  trial  by  jury  inapplicable.  In  fine  contrast  to 
this  ease  in  this  aspect  are  the  thoughtful  expressions  con- 
tained in  Boonville  Nat  Bank  v.  Blakey,  supra.  The  pro- 
tection of  the  coal  mining  company  from  a  ** multitude"  of 
suits  was  apparently  the  sole  concern  in  Southern  Steel  Co. 
V.  Hopkins,  supra;  the  protection  of  the  owner,  not  from 
vexatious  actions,  nor  actions  relative  to  the  same  property, 
but  against  single  actions,  brought  by  competent  parties  in 
competent  courts,  where  the  issues,  separate  and  distinct, 
could  be  determined  in  accordance  with  constitutional  and 
regular  methods,  and  where  it,  equally  with  the  adminis- 
trator of  the  dead  employe,  could  have  a  fair  trial.  The 
right  of  a  single  employe,  separately  injured,  to  have  his 
case  thus  tried  has  not  yet  been  denied.  But  by  the  case 
under  review  it  is  substantially  held  that  the  cost  of  an 
explosion  which  kills  110  men  must  not  be  made  greater 
than  it  would  be  had  only  one  man  been  killed.  The  writer 
of  the  opinion  was  not  content  to  rest  his  conclusion  upon 
** principle."  It  is  there  said:  ''We  now  examine  the  prece- 
dents to  show  that  the  great  legal  minds  who  have  admin- 
istered the  principles  of  equity  in  the  past  do  not  disagree 
with  this  conclusion."  Those  who  care  to  determine  how 
careful  an  examination  was  made  may  form  some  conclusion 
by  reference  to  the  citations  heretofore  made.  A  single 
illustration  will  be  given.  The  writer  of  the  opinion 
in  Southern  Steel  Co.  v.  Hopkins,  supra,  says:  **The  case 
however  of  Tribette  v.  Illinois  Cent.  B.  Co.  [1892],  70  Miss. 
182,  12  South.  32,  19  L.  R.  A.  660,  35  Am.  St.  642,  is  di- 
rectly opposed  to  our  views.  That  case  we  consider  as  over- 
ruled by  the  subsequent  one  in  the  same  court  of  Crawford 
V.  Mobile,  etc.,  R,  Co.  [1903],  83  Miss.  708,  36  South.  82, 
102  Am.  St.  476,  in  which  the  court  expressly  approves  the 
view  repudiated  in  the  case  of  Tribette  v.  Illinois  Cent.  R. 
Co.,  supra.  It  is  said  in  the  case  of  Crawford  v.  Mobile,  etc., 
R.  Co.,  supra:  ^We  think  the  doctrine  announced  by  Pom- 
eroy  is  sound  and  clearly  established  by  the  best  consid- 
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ered  modern  cases.'  After  this  repudiation  of  the  case  of 
Trihette  v.  Illinois  Cent.  R.  Co.,  supra,  by  the 
supreme  court  of  Mississippi,  we  will  not  follow  the  reason- 
ing of  the  opinion  in  that  case  to  point  out  its  deflection 
from  and  opposition,  in  our  opinion,  to  the  ancient  as  well 
as  modem  view  of  the  extent  of  the  jurisdiction  of  courts 
of  equity  in  reference  to  multiplicity  of  suits.  That  juris- 
diction is  too  well  established  and  too  beneficent,  when 
wisely  exercised,  to  be  any  longer  called  in  question." 

The  case  of  Crawford  v.  Mobile,  etc.,  R.  Co,,  supra,  was 
one  in  which  a  number  of  persons  who  had  executed  notes 
to  induce  a  railroad  to  build  its  line  through  their  town 
joined  in  an  action  for  the  cancelation  and  surrender  of  said 
notes,  on  the  ground  that  they  were  procured  by  fraud. 
No  reference  is  made  in  that  opinion  to  the  case  of  Trihette 
V.  lUinois  Cent.  R.  Co.,  supra,  which  consists  of  two  para- 
graphs. The  facts  involved  were  wholly  different.  The 
doctrine  declared  by  Pomeroy  as  applicable  to  the  case  then 
before  the  Mississippi  court  is  undoubtedly  sound.  The 
method  by  which  the  unanswerable  logic  of  the  case  of  Tri- 
hette V.  Illinois  Cent.  R.  Co.,  sui^ra,  was  avoided  in  South- 
ern Steel  Co.  V.  Hopkins,  supra,  is  disingenuous,  to  say  the 
leasts  and  this  especially  in  view  of  the  fact  that  Illinois 
Cent.  R.  Co.  v.  Garrison  (1902),  81  Miss.  257,  32  South. 
996,  95  Am.  St.  469,  which  is  cited  in  Crawford  v.  Mohile, 
etc.,  R.  Co.,  supra,  and  must  therefore  have  been  called  to 
the  attention  of  the  Alabama  court,  not  only  approves 
Trihette  v.  Illinois  Cent.  R.  Co.,  supra,  but  diflEerentiates  it 
from  the  case  then  being  considered,  upon  grounds  appli- 
cable to  the  facts  involved  in  the  case  of  Crawford  v.  Mo- 
hile,  etc.,  R.  Co.,  supra. 

Here,  then,  is  authority  to  warrant  an  injunction  against 

two  or  more  persons  who  claim  to  have  been  injured  at  the 

same  time  by  the  negligence  of  a  corporation.    If  it 

20.   is  sufficient  to  warrant  such  action  tliat  the  defend- 
ants were  working  in  the  mine  in  aid  of  a  single  en- 
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terprise  when  the  asserted  right  of  action  accrued,  it  would 
be  equally  competent  to  enjoin  the  holders  of  a  hundred 
promissory  notes  executed  in  carrying  on  a  single  enterprise 
from  bringing  separate  actions  thereon;  and  if  this  is  to 
become  in  very  truth  a  government  by  injunction,  there  is 
no  good  reason  why  all  the  citizens  of  the  township,  county 
or  State  may  pot  be  enjoined  from  putting  the  petitioning 
corporation  to  expense  by  any  kind  of  separate  actions  con- 
nected with  its  business.  It  is  manifest  from  the  authori- 
ties reviewed  that  judicial  precedents,  generally  speaking, 
cannot  be  relied  upon  to  prevent  such  abuse  of  power  as 
is  sanctioned  in  Southern  Steel  Co.  v.  Hopkins,  supra. 
Limitations  upon  injunction  to  prevent  a  multitude  of  ac- 
tions, under  the  pretext  of  a  multiplicity  of  actions,  can  cer- 
tainly be  fixed  by  statutes,  the  enactment  of  which  ought  not 
to  be  long  deferred.  In  Indiana  the  case  of  Boonville  Nat, 
Bank  v.  Blakey,  supra,  in  the  principles  which  it  enunci- 
ates, furnishes  a  present  bar  to  such  assumption  of  power 
as  the  appellant  invokes. 

It  ought  to  be  unnecessary  to  say  that  the  inability  of 
appellees  to  pay  judgments  or  costs  which  might  be  ren- 
dered against  them  cannot  be  considered  as  a  reason  for  in- 
voking equity  jurisdiction.  The  law  does  not  limit  a  man's 
privilege  to  establish  his  rights  by  his  financial  standing, 
and  justice  in  due  and  orderly  course  is  as  much  the  right 
of  the  poor  as  it  is  of  the  rich. 

The  averments  of  the  complaint  fail  to  show  equity  even 
upon  appellant's  hypothesis.    It  is  there  said  that  the  negli- 
gence set  up  by  appellees  is  based  on  the  false  theory 

21.  that  the  explosion  was  not  a  dust  explosion,  as  al- 
leged by  the  appellees,  but  was  a  gas  explosion, 
caused  by  appellees'  negligence;  but  it  is  not  made  to  ap- 
pear in  the  complaint  that  appellant  is  not  liable  to  any  of 
its  employes  upon  the  true  facts.  The  allegations  that  it 
is  in  no  sense  liable,  that  the  explosion  was  the  result  of 
the  negligent  acts  of  the  miners  who  exploded  the  charges 
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that  generated  the  explosive  gas,  and  that  it  had  no  oppor- 
tunity of  oKservins^  or  knowing  of  the  unlawful  acts  of 
said  miners,  are  the  averments  of  conclusions.  Chwago,  etc., 
R.  Co.  V.  Burger  (1890),  124  Ind.  275;  Indiana,  etc,  R,  Co. 
V.  Barnhart  (1888),  115  Ind.  309;  BoonvlUe  Sat.  Ban!:  v. 
Blakeij,  supra.  Nothing  short  of  a  specific  statement  of 
facts,  establishing,  without  aid  of  presumptions,  the  abso- 
lute nonliability  of  appellant  to  any  of  the  appellees,  in  any 
event,  can  be  accepted  as  a  basis  upon  which  to  invoke 
equitable  action.  To  hold  otherwise  would  be  to  interfere 
with  the  operation  of  the  statutes  providing  for  the  amend- 
ment of  pleadings,  and  to  deprive  the  appellees  of  an  oppor- 
tunity to  avail  themselves  of  many  statutory  provisions  to 
which  they  are  in  their  original  actions  entitled,  a  few  of 
which  are:  That  before  the  complaint  is  answered  it  may 
be  amended  as  a  matter  of  course,  after  that  time  on  leave 
of  court  (§403  Bums  1908,  §394  R.  S.  1881),  which  is  freely 
given ;  that  the  pleadings  may  be  amended  to  conform  to 
proof  (§400  Bums  1908,  §391 R.  S.  1881) ;  and  that  a  plaintiff 
who  has  begun  his  action  upon  a  wrong  theory  may  always 
dismiss  before  final  judgment  and  begin  over  again  upon 
the  correct  one  (Elkhart  Car  Co.  v.  EUis  [1893],  135  Ind. 
205). 
Judgment  afSrmed. 


Trees,  Administratrix,  et  al.  p.  Millikan. 

[No.   0,325.     Filed   June  23,    1908.     Rehearing   denied   February 

2,  1909.] 

1.  Pleading. —  Complaint. —  Decedents*  Estates. —  Guardian  and 
Ward. — Contracts  for  Sale  of  Ward's  Real  Estate. — ^A  complaint 
aUeging  that  the  plaintiff  contracted  In  writing  with  defendant 
giiardian  for  the  sale  of  the  real  estate  belonging  to  his  insane 
ward,  that  plaintiff  procured  a  purchaser  to  whom  a  sale  thereof 
was  made,  that  such  guardian  resigned  thereafter  without  paying 
for  such  service,  and  his  codefendant  guardian  was  appointed, 
that  such  ward  thereafter  died  and  defendant  administratrix  was 
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appointed  to  settle  the  estate,  and  that  said  administratrix  re- 
fused to  pay  such  claim,  states  a  cause  of  action  only  against 
the  estate  of  such  decedent,     p.  259. 

2.  Decedents*  Estates. —  Claims, —  Defenses. — Pleading. — General 
Denial. — Evidence  Admissible. — All  defenses  to  claims  against 
decedents'  estates,  except  set-off  and  counterclaim,  are  admissible 
in  evidence  under  the  general  denial  (§2S42  Burns  1008,  Acts  1883, 
p.  151,  §11).    p.  259. 

3.  Tbiau — Issues. — Limiting  by  Remarks  of  CouMel. — A  remark 
by  defendant's  counsel,  on  the  cross-examination  of  plain tiflTs 
witness,  in  an  action  by  an  agent  against  a  decedent*s  estate, 
for  services  rendered  in  the  sale  of  decedent's  real  estate,  that 
'^he  only  theory  of  defense  we  have"  Is  that  such  agent  was 
representing  somebody  else,  does  not  limit  the  defenses  to  such 
question,    p.  259. 

4.  Principal  and  Agent. — Collusion  of  Agent. — Compensation. — 
Ouardian  and  Ward. — A  real  estate  agent  who  contracted  with 
a  guardian  to  sell  his  ward's  real  estate,  who  procured  a  bidder 
and  tried  to  dissuade  others  from  bidding  thereon,  has  no  right  to 
compensation,     p.  2G1. 

5-  Trial. — Instructions. — Mandatory. — Principal  and  Agent. — Col- 
lusion.— Instructions  that  If  the  jury  find  from  a  preponderance 
of  the  evidence  that  the  plaintiff  contracted  in  writing  for  the 
procurement  of  a  purchaser  for  his  principal's  real  estate,  that 
he  procured  such  purchaser  and  that  he  has  not  received  pay 
therefor,  being  mandatory,  are  erroneous,  where  the  defense 
was  that  plaintiff  was  in  collusion  with  such  purchaser  and 
dissuaded  others  from  bidding  on  such  land.    p.  261. 

From  Hancock  Circuit  Court;   Edward  W.  Felt,  Judge. 

Action  by  Prank  M.  Millikan  against  Lottie  M.  Trees, 
as  administratrix  of  the  estate  of  Cyrus  E.  Trees,  deceased, 
and  others.  Prom  a  judgment  for  plaintiff,  defendants  ap- 
peal.    Reversed. 

Edenharter  <&  Mull,  E.  J.  Binford,  J.  P.  Walker  and 
Louis  B.  Ewhanky  for  appellants. 

Barrett  £  Barrett  and  Elliott  &  Ellioft,  for  appellee. 

Rabb,  C.  J. — Cyrus  Trees  was  a  person  of  unsound  mind, 
appellant  Blessing  being  his  duly  appointed  and  qualified 
guardian.  Trees  was  the  owner  of  certain  lands  in  Dela- 
ware county,  which  the  court,  having  jurisdiction  of  the 
guardianship,  had  ordered  the  guardian  to  sell.    Blessing, 
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as  guardian^  empioyed  the  appellee,  who  was  a  real  estate 
aget)t>  to  Bell  the  land,  contracting  in  writing  to  pay  him 
ft  commission  of  two  per  cent  upon  the  approval  of  the  sale 
by  the  court.  Millikan  procured  one  Templeton  to  make  an 
oflFcr  for  the  land,  which  oflPer  was  accepted  by  the  guardian, 
and  the  sale  reported  to  the  court.  Objections  were  made, 
by  persons  interested  in  the  ward,  to  the  confirmation  of  the 
sale,  and  the  court  refused  to  confirm  it.  Thereupon, 
in  the  presence  of  Templeton,  who  had  made  the  bid  on 
the  land,  and  of  the  party  who  had  objected  to  the  confirma- 
tion of  the  sale,  the  judge  of  the  court  personally  oflfered 
the  land  at  public  auction,  and  Templeton  and  the  party 
objecting  to  the  confirmation  of  the  sale  made  to  him  pro- 
ceeded to  bid  for  the  same,  and  the  price  of  the  land  was 
run  up  to  $2,800  over  and  above  the  sum  it  had  been  sold  for 
by  the  guardian  to  Templeton.  Templeton  being  the  high- 
est bidder,  the  land  was  sold  to  him,  and  the  sale  approved 
by  the  court.  After  the  sale  of  the  land  Blessing  resigned 
his  trust  without  paying  Millikan  any  commission  for  his 
services  in  the  matter  of  the  sale.  Appellant  Mull  was  ap- 
pointed as  Blessing's  successor  in  the  guardianship.  After 
Mull's  appointment  the  ward,  Trees,  died,  and  appellant 
Lottie  M.  Trees  was  duly  appointed  administratrix  of  his 
estate.  This  action  was  brought  by  Millikan,  as  a  claim 
against  the  estate  of  Trees,  for  his  commission  in  effecting 
the  sale  of  the  land  to  Templeton.  Blessing  and  Mull,  who 
are  described  as  guardians  of  Cyrus  Trees,  were  each  made 
parties  defendant. 

The  complaint  is  in  two  paragraphs,  the  facts  stated  in 
each  being  precisely  the  same,  the  only  difference  being  in 
the  relief  prayed  for. 

In  the  first  paragraph  judgment  is  demanded  against  the 
defendants,  but  payable  out  of  the  assets  of  the  estate  of 
Cyrus  Trees,  deceased,  in  the  hands  of  his  alleged  guardian 
or  administrator.  In  the  second,  judgment  is  demanded 
generally  against  the  defendants.     Appellant  Blessing  an- 
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swered  in  two  paragraphs,  the  first  being  the  general  de- 
nial, and  to  the  second  a  demurrer  was  sustained.  No  other 
answer  was  filed  in  the  cause.  The  cause  was  submitted  to 
a  jury  for  trial,  a  general  verdict  returned  in  favor  of  the 
appellee,  and  upon  this  verdict  the  court  rendered  judg- 
ment as  follows:  ''It  is  considered  and  adjudged  by  the 
court  that  the  plaintiff  recover  of  and  from  all  the  de- 
fendants herein  the  sum  of  $368.50,  as  damages  herein  as- 
sessed by  the  jury,  together  with  the  costs  of  this  proceeding, 

taxed  at  $ .    It  is  further  ordered  and  adjudged  that 

Lottie  M.  Trees,  the  administratrix  of  the  estate  of  Cyrus 
Trees,  deceased,  pay  the  judgment  herein  rendered  out  of 
the  funds  of  said  estate." 

It  is  quite  clear  that  the  only  cause  of  action  presented  in 

either  paragraph  of  the  complaint  is  against  the  estate  of 

Cyrus  Trees.     No  facts  are  averred  in  either  para- 

1.  graph   showing   a   personal   liability   against   either 
Blessing  or  Mull,  and  the  facts  stated  show  that  the 

guardianship  had  terminated  by  the  death  of  the  w^ard,  and 
it  is  not  pretended  that  the  guardian  was  proceeding  to 
settle  the  estate  of  his  ward  under  the  provisions  of  the 
statute  authorizing  such  settlement,  but,  on  the  contrary,  it 
is  shown  that  an  administratrix  had  been  duly  appointed 
by  the  proper  court  for  that  purpose,  and  such  administra- 
trix is  made  a  party  to  the  action.  The  facts  stated  sim- 
ply made  out  a  claim  against  the  estate  of  the  de- 

2.  ceased,   Trees,   and   against   this   claim   all   defenses 
except  set-off  or  counterclaim  were  admissible  with- 
out plea   (§2842  Burns  1908,  Acts  1883,  p.  151,  §11)  ;  so 
that  the  Issues  in  the  case  were  open  to  every  legitimate  de- 
fense that  could  be  made  against  the  claim. 

It  is  contended  by  appellee  that  these  issues  have  been 

limited  by  a  statement  of  appellants'  counsel  made  during 

the  trial  of  the  cause.    On  cross-examination  the  fol- 

3.  lowing    question    was    propounded    by    appellants' 
counsel  to  appellee's  witness  Templeton:     '*Do  you 
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know,  Mr.  Templeton,  whether  there  had  been  a  sale  of  this 
real  estate  before  that  time,  subject  to  the  approval  of  the 
court?"  Appellee's  objection  made  to  this  question  was 
sustained,  and  after  the  ruling  had  been  made  the 
court  remarked  that  **it  could  make  no  difference  if  Mr. 
Millikan  obtained  the  man,  was  actually  employed  and  the 
man  whom  he  introduced,  started  the  sale,  finally  made  the 
sale,  if  he  finally  bought  it  he  would  be  the  purchaser  under 
the  contract,"  to  which  appellant's  counsel  rejoined:  **It 
would  not  be  admissible  under  any  theory,  except  that  Mr. 
Millikan  was  representing  somebody  besides  the  estate ;  that 
he  was  not  actually  representing  the  estate,  but  was  repre- 
senting somebody  else.  That  is  the  only  theory  of  defense 
we  have."  It  is  claimed  that  this  remark  of  counsel  had 
the  eifect  of  limiting  the  issues  in  the  case  to  the  question 
of  whether  the  appellee  represented  the  purchaser,  and  not 
the  seller,  in  the  transaction.  Appellants'  counsel,  when 
this  remark  was  made,  had  not  been  called  upon  by  the 
court  or  by  the  circumstances  of  the  case  to  state  the  theory 
of  the  appellants'  defense,  and  such  statement  made  under 
such  circumstances  in  nowise  limited  the  issues  or  excluded 
consideration  of  any  legitimate  defense  the  evidence  in  the 
case  made  to  appellee's  claim.  It  was  the  contention  of  ap- 
pellants that  in  the  matter  of  the  sale  of  the  land  in  ques- 
tion the  appellee  was  not  working  in  the  interest  of  the  de- 
ceased to  get  the  best  price  possible  for  his  land,  but  rather 
in  the  interest  of  the  purchaser,  and  that  instead  of  endeav- 
oring to  obtain  the  highest  possible  price  for  the  land  ho 
endeavored  to  dissuade  purchasers  from  bidding  for  the 
land  as  against  Templeton. 

The  evidence  discloses  that  appellant  Blessing,  as  guard- 
ian of  Trees,  was  ordered  by  the  court  to  sell  his  ward's 
land  at  a  private  sale ;  that  he  employed  appellee  to  sell  it ; 
that  appellee  procured  Templeton  to  make  an  offer  for  the 
land,  which  was  accepted  by  the  guardian,  and  the  sale  to 
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Templeton  reported  to  the  court;  that  upon  objections  to 
the  confirmation  of  said  sale  the  court  refused  to  confirm  it, 
and  thereui)on  the  judge  personally  sold  the  land  at  public 
auction  in  the  courtroom  immediately  after  refusing  to  con- 
firm the  sale  made  by  the  guardian  to  Templeton,  and 
that  at  this  sale  so  made  by  the  judge,  Templeton  ,and  one 
Green,  a  son-in-law  of  the  deceased,  were  competing  bid- 
ders. Templeton  being  the  highest  bidder,  the  land  was 
sold  to  him. 

It  was  claimed  by  the  appellants  that,  while  this  auction 

was  in  progress,  the  appellee  endeavored  to  induce  Green 

not  to  bid  on  the  land;   that  he  offered  him  a  large 

4.  sum  of  money  to  refrain  from  bidding  against  Tem- 
pleton.   Conduct  of  this  character  upon  the  part  of 

one  assuming  to  act  as  the  agent  of  his  principal  would 
clearly  forfeit  all  claim  to  compensation,  and  would  be  a 
complete  defense  to  the  claim  sued  upon.  If  the  jury  be- 
lieved this  testimony  of  appellants'  witne&s,  it  would  have 
been  its  duty  to  return  a  verdict  in  favor  of  the  estate  and 
against  the  appellee. 

The  court  instructed  in  part  as  follows:     **(5)     Upon 

the  issues  formed  the  burden  is  upon  the  plaintiff  to  prove 

the  material  averments  of  the  complaint  by  a  fair 

5.  preponderance  of  all  the  evidence  in  the  cause.   That 
is  to  say,  in  order  to  recover,  the  plaintiff  must  prove 

by  fair  preponderance  of  all  the  evidence:  (a)  That 
he  was  employed,  in  writing,  to  procure  a  purchaser  for  the 
real  estate:    (b)  that  he  did  secure  Leroy  Templeton,  who 

* 

purchased  said  land ;  (c)  that  he  has  not  received  any  pay 
for  his  services  so  rendered.  (6)  If  the  plaintiff  has  proved 
said  material  averments  by  a  fair  preponderance  of  the  evi- 
dence you  should  find  for  the  plaintiff.  *  *  *  (7)  If 
the  plaintiff,  under  his  employment  to  secure  a  purchaser 
for  the  land  in  question,  called  the  attention  of  the  pur- 
chaser to  the  property,  and  showed  him  the  same,  and  he 
did  thereafter  in  fact  purchase  the  land,  then  you  will  find 
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for  the  plaintiff  in  the  sum  due  under  the  contract  and  re- 
maining unpaid." 

Exceptions  were  properly  reserved  to  the  giving  of  these 
instructions,  and  the  giving  of  the  instructions  made  one 
of  the  grounds  of  appellants'  motion  for  a  new  trial,  and 
properly  urged  as  error  here. 

These  instructions  are  mandatory.  They  require  a  ver- 
dict in  favor  of  the  appellee  at  the  hands  of  the  jury,  with- 
out considering  what  the  jury  might  find  I'egarding  the  con- 
duct of  the  appellee  in  and  about  the  sale  hereinbefore  re- 
ferred to.  Even  though  the  jury  should  find  that  appellee 
had  offered  money  to  bidders  for  the  land  to  induce  them 
to  refrain  from  bidding  upon  the  same  against  Templeton, 
and  though  it  should  find  that  the  appellee,  without  the 
knowledge  or  consent  of  the  guardian,  was  representing  the 
purchaser  in  said  sale,  and  working  to  secure  the  land  for 
him  at  the  lowest  possible  price,  still  its  verdict  must  be 
for  the  appellee  if  they  found  that  appellee  **was  employed, 
in  WTiting,  to  procure  a  purchaser  for  the  real  estate,  that 
he  did  secure  Leroy  Templeton  to  purchase  the  land,  and 
that  he  has  not  received  any  pay  for  his  services  so  ren- 
dered," or,  **if  the  plaintiff,  under  his  employment  to  se- 
cure a  purchaser  for  the  land  in  question,  called  the  atten- 
tion of  the  purchaser  to  the  property,  showed  him  the  same, 
and  he  did  thereafter  in  fact  purchase  the  same."  The  giv- 
ing of  these  instructions  was  clearly  reversible  error.  Hun- 
ter V.  Siate  (1885),  101  Ind.  241;  Hutchinson  v.  WenzeV 
(1900),  155  Ind.  49;  Kentucky,  etc.,  Bridge  Co,  v.  East- 
man  (1893),  7  Ind.  App.  514;  Jackson  School  Tp.  v.  Sh^ra 
(1893),  8  Ind.  App.  330;  Voris  v.  Shotfs  (1898),  20  Ind. 
App.  220;  Maxon  v.  Clark  (1900).  24  Ind.  App.  620;  Dud- 
ley V.  State,  ex  rel.  (1907),  40  Ind,  App.  74. 

The  judgment  is  reversed,  with  instructions  to  the  court 
below  to  grant  a  new  trial. 

Roby,  J.,  absent. 
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Carlstedt  v.  Rohsenberger. 

[Xo.  6.402.     FIUhJ  November  0,  1908.     Kebt^ariug  denied  February 

2.   1909.1 

1.  Trial. — IntcnoffatorUs  to  Party. — Refunal  to  Answer, — Striking 
Complaint  from  FUcs. — I)i8mi8i<al, — ^Where  a  plaintiff  rcfuse<l  to 
answer  certain  interrogatories  propounded  to  him,  and  the  court 
ordered  his  complaint  stridden  from  the  files,  the  result  was 
CQuivalent  to  a  dismissal,    p.  2<»4. 

2.  Trial. — Intenoffatorics  to  Party. — Judgment, — Appeal. — Upon  a 
failure  or  refusal,  by  the  i)laintiff,  to  answer  interrogatories  pro- 
l¥>unde<l  to  him.  the  defendant  is  not  entitled  to  judgment  on  the 
merits,  nor  has  he  any  right  of  appeal  from  a  Judgment  therein 
striking  the  complaint  from  the  files  and  taxing  co.sts  to  plaintiff. 
P.2G5. 

From  Superior  Court  of  Vandcrburprh  County;    Alexan- 
der Gilchrist,  Judge. 

Suit  by  John  H.  Rohsenberger  against  Otto  A.  Carlstedt. 
From  a  judgment  for  defendant,  he  appeals.    Affirmed. 

John  E.  Iglehart,  Edmn  Taylor  and  E.  H.  Igleliart,  for 
appellant. 

/.  E.  Williamson,  for  appellee. 

Habb,  C.  J. — The  appellee  instituted  a  suit  in  the  court 
below  to  restrain  appellant  from  using  a  certain  trade- 
mark. After  the  close  of  the  issues  appellant  took  appel- 
lee's examination,  under  oath,  in  accordance  with  the  pro- 
visions of  the  statute  governing  the  subject,  and  in  course 
of  the  examination  propounded  certain  interrogatories  to 
appellee,  which  he  refused  to  answer.  Thereupon  the  ap- 
pellant moved  to  strike  appellee's  complaint  from  the  files. 
Appellee  refusing  to  comply  with  the  order  of  the  court 
requiring  him  to  answer  the  interrogatories  in  question, 
the  court  sustained  appellant's  motion,  and  entered  the 
following  order:  **And  now  the  plaintiff  stands  by  said 
motion,  and  the  ruling  of  the  court  thereon,  and  declines 


264  APPELLATE  COURT  OP  INDIANA, 

Carlstedt  r.  Rohsenberger — 43  Ind.  App.  263. 

and  refuses  to  answer  any  of  said  questions,  eighteen  to 
twenty-six  inclusive.  It  is  therefore  considered  and  or- 
dered by  the  court  that  the  complaint  of  the  plaintiff  herein 
be  and  the  same  is  hereby  stricken  from  the  files,  whereto  the 
plaintiff  excepts,  and  plaintiff  refuses  to  comply  with  said 
order  or  to  plead  further.  Now,  upon  such  default,  it  is 
considered  by  the  court  that  plaintiff  take  nothing  by  his 
suit,  but  that  defendant  recover  his  costs." 

Afterwards,  at  the  same  term  of  court,  on  motion  of  ap- 
pellee, the  court  modified  the  order  to  read  as  follows :  *  *  It 
is  therefore  considered  and  ordered  by  the  court  that  the 
complaint  of  the  plaintiff  herein  be  and  the  same  is  hereby 
stricken  from  the  files,  whereto  the  plaintiff  excepts,  and 
refuses  to  plead  further,  and  that  the  defendant  recover  his 
costs,  to  which  judgment  and  ruling  of  the  court  the  plain- 
tiff excepts  and  prays  an  appeal  to  the  Appellate  Court, 
which  is  granted,  and  ninety  days  given  the  plaintiff  in 
which  to  tender  his  bill  of  exceptions.  And  now  leave  is 
given  either  party  to  withdraw  his  pleadings,  filed  by  him 
respectively,"  etc. 

To  this  order  both  appellant  and  appellee  excepted.    The 

errors  assigned  by  appellant  is  the  action  of  the  court  below 

in  setting  aside  the  original  order  entered  in  the  cause 

1.  and  the  entry  of  the  final  order.  It  seems  to  be 
appellant's  theory  that  he  was  entitled  to  a  judg- 
ment in  his  favor  on  the  merits  of  the  case,  on  the  refusal  of 
the  appellee  to  comply  with  the  order  of  the  court  requiring 
him  to  answer  interrogatories.  The  court  very  properly 
struck  out  appellee's  complaint.  This  had  the  effecf  to  dis- 
continue the  case,  and  an  order  of  the  court  dismissing  the 
case  would  have  been  proper ;  but  the  order  entered  was  in 
effect  a  dismissal.  §338  Burns  1908,  §333  R.  S.  1881;  Tim- 
mons  V.  Pive  School  Tp.  (1899),  22  Ind.  App.  93. 

No  motion  was  made  by  appellant  to  dismiss  the  case,  and 
he  was  not  entitled  to  a  judgment  against  appellee  upon 
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the  merits.    A  judgment  was  rendered  by  the  court 
2.    in  his  favor,  which  was  the  only  judgment  rendered. 
It  was  not  one  that  injuriously  affected  him,  and 
from  which  he  had  any  right  to  appeal. 

The  judgment  of  the  court  below  is  affirmed. 


Columbus  Street  Railway  &  Light  Company 

V.  City  of  Columbus. 

I  Xo.  6,568.    Piled  November  24,  1908.    Rehearing  denied  February 

2,  1909.] 

1.  MuinciPAL  CoBPORATiONS. — Streets. — Contracts  to  Repair. — Pav- 
ing.— Street  Railroads. — A  mere  contract  by  a  street  railroad 
company  to  ''repair"  the  parts  of  the  streets  between  its  traclLS 
and  extending  two  feet  outside  thereof  does  not  include  the 
"paving"  of  such  streets  anew.    p.  267. 

2.  Municipal  Ck>BPOBATiONS. — Street  Railroads, — Paving  Between 
Tracks, — Contracts. — An  ordinance  accepted  by  a  street  railroad 
company  providing  that  the  portion  of  the  streets  "between  the 
tracks  and  on  the  outside  thereof  to  the  limit  of  two  feet  shall  be 
kept  in  as  good  repair  and  condition,  considering  the  nature  of  the 
use,  as  other  parts  of  said  streets  are  Isept  by  said  city "  re- 
quires that  such  parts  shall  be  kept  in  the  same  condition  In 
which  the  other  portions  are  kept  by  such  city.    p.  268. 

3.  Words  and  Phrases. —  "Oood  Repair." — Streets, — Cities. — The 
words  "good  repair/*  as  applied  to  the  keeping  of  streets,  do 
not  necessarily  import  "good  condition."    p.  268. 

4.  Contracts. —  Words. —  Presumption. —  Street  Railroads, — Citicn. 
— In  a  contract  requiring  a  street  railroad  company  to  ket*j) 
a  certain  part  of  the  streets  in  as  "good  repair  and  condition'* 
as  the  city  keeps  the  other  i>arts  thereof,  the  prcHumption  is  that 
the  word  "condition"  was  used  advisedly  and  does  not  imi>ort  the 
same  as  "repair."    p.  268. 

5.  Municipal  Corporations. —  Franchises. —  Construction. —  Street 
Railroads. — Franchises  granted  by  a  city  to  a  street  railroad 
company  are  construed  most  strongly  against  the  company,  all 
doubts  being  resolved  in  favor  of  the  city.    p.  208. 

6.  Municipal  Corporations. — Street  Railroads. — Refusal  to  Parr. 
— Liability. — A  street  railroad  company  which  refuses  to  ful- 
fill its  contract  to  do  certain  paving.  Is  liable  to  the  city  which 
does  such  paving,    p.  268. 
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and  refuses  to  answer  any  of  said  questions,  eighteen  to 
twenty-six  inclusive.  It  is  therefore  considered  and  or- 
dered by  the  court  that  the  complaint  of  the  plaintiff  herein 
be  and  the  same  is  hereby  stricken  from  the  files,  whereto  the 
plaintiff  excepts,  and  plaintiff  refuses  to  comply  with  said 
order  or  to  plead  further.  Now,  upon  such  default,  it  is 
considered  by  the  court  that  plaintiff  take  nothing  by  his 
suit,  but  that  defendant  recover  his  costs." 

Afterwards,  at  the  same  term  of  court,  on  motion  of  ap- 
pellee, the  court  modified  the  order  to  read  as  follows:  **It 
is  therefore  considered  and  ordered  by  the  court  that  the 
complaint  of  the  plaintiff  herein  be  and  the  same  is  hereby 
stricken  from  the  files,  whereto  the  plaintiff  excepts,  and 
refuses  to  plead  further,  and  that  the  defendant  recover  his 
costs,  to  which  judgment  and  ruling  of  the  court  the  plain- 
tiff excepts  and  prays  an  appeal  to  the  Appellate  Court, 
which  is  granted,  and  ninety  days  given  the  plaintiff  in 
which  to  tender  his  bill  of  exceptions.  And  now  leave  is 
given  either  party  to  withdraw  his  pleadings,  filed  by  him 
respectively,"  etc. 

To  this  order  both  appellant  and  appellee  excepted.    The 

errors  assigned  by  appellant  is  the  action  of  the  court  below 

in  setting  aside  the  original  order  entered  in  the  cause 

1.  and  the  entry  of  the  final  order.  It  seems  to  be 
appellant's  theory  that  he  was  entitled  to  a  judg- 
ment in  his  favor  on  the  merits  of  the  case,  on  the  refusal  of 
the  appellee  to  comply  with  the  order  of  the  court  requiring 
him  to  answer  interrogatories.  The  court  very  properly 
struck  out  appellee's  complaint.  This  had  the  effect  to  dis- 
continue the  case,  and  an  order  of  the  court  dismissing  the 
case  would  have  been  proper;  but  the  order  entered  was  in 
effect  a  dismissal.  §338  Burns  1908,  §333  R.  S.  1881 ;  Tim- 
monft  V.  Pive  School  Tp,  (1899),  22  Ind.  App.  93. 

No  motion  was  made  by  appellant  to  dismiss  the  ca%e,  and 
he  was  not  entitled  to  a  judgment  against  appellee  upon 
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the  merits.    A  judgment  was  rendered  by  the  court 
2.    in  his  favor,  which  was  the  only  judgment  rendered. 
It  was  not  one  that  injuriously  affected  him,  and 
from  which  he  had  any  right  to  appeal. 

The  judgment  of  the  court  below  is  afiSrmed. 


Columbus  Street  Railway  &  Light  Company 

v.  City  of  Columbus. 

I  Xo.  6,568.    Piled  Norember  24,  1908.    Rehearing  denied  February 

2,  1909.] 

1.  MumciPAL  CoBPOBATiONS. — Street 8. -^Contract 8  to  Repair, — Pav- 
ing,— Street  Railro€id8. — ^A  mere  contract  by  a  street  railroad 
company  to  ''repair**  the  parts  of  the  streets  between  its  tracks 
and  extending  two  feet  outside  thereof  does  not  include  the 
**paving"  of  such  streets  anew.    p.  267. 

2.  Municipal  Oobpobations. — Street  Railroads, — Paving  Between 
Tracks. — Contracts, — An  ordinance  accepted  by  a  street  railroad 
company  providing  that  the  portion  of  the  streets  ''between  the 
tracks  and  on  the  outside  thereof  to  the  limit  of  two  feet  shall  be 
kept  in  as  good  repair  and  condition,  considering  the  nature  of  the 
use,  as  other  parts  of  said  streets  are  kept  by  said  city,*'  re- 
quires that  such  parts  shall  be  kept  in  the  same  condition  in 
which  the  other  portions  are  kept  by  such  city.    p.  268. 

3.  Words  and  Phrases. —  "Oood  Repair,** — Streets. — Cities. — The 
words  "good  repair,**  as  applied  to  the  keeping  of  streets,  do 
not  necessarily  import  "good  condition/*    p.  268. 

4.  Contracts. —  Words, —  Presumption. —  Street  Railroads. — Cities. 
— In  a  contract  requiring  a  street  railroad  company  to  keep 
a  certain  part  of  the  streets  in  as  "good  repair  and  condition" 
as  the  city  keeps  the  other  imrts  thereof,  the  iiroHumption  is  that 
the  w^ord  "condition'*  was  used  advisedly  and  does  not  imiwrt  the 
same  as  "repair.**    p.  268. 

5.  Municipal  Corporations. —  Franchises, —  Construction. —  Street 
Railroads. — Franchises  granted  by  a  city  to  a  street  railroad 
company  are  construed  most  strongly  against  the  company,  all 
doubts  being  resolved  In  favor  of  tlio  city.    j).  208. 

6.  Municipal  Corporations. — Street  Railroads. — Refusal  to  Parr. 
— Liability. — A  street  railroad  company  which  refuses  to  ful- 
fill its  contract  to  do  certain  paving,  is  liable  to  the  city  which 
does  such  paving,    p.  268. 
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Prom  Bartholomew  Circuit  Court;  Marshall  Hacker, 
Judge. 

Action  by  the  City  of  Columbus  against  the  Columbus 
Street  Railway  &  Light  Company.  Prom  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed, 

Francis  T.  Hard  and  James  F.  Cox,  for  appellant. 
C,  S.  Baker  and  C.  B.  Cooper,  for  appellee. 

RoBY,  J. — The  question  for  decision  is  \yhether  appellee 
can  recover  from  appellant  the  expense  incurred  by  it  in 
paving  a  part  of  Washington  street  between  Third  and 
Eleventh  streets  in  the  city  of  Columbus.  Its  right  to  do 
so  is  grounded  upon  an  ordinance  duly  enacted  by  it,  ac- 
cepted by  the  person  for  whose  benefit  it  was  made,  and 
assigned  by  him  to  appellant,  who  assumed  all  duty  and 
obligation  imposed  by  said  ordinance,  which  is  in  terms  as 
follows : 

'*  Street-railway  Ordinance. 

Section  1.  Be  it  ordained  by  the  mayor  and  common 
council  of  the  city  of  Columbus,  in  the  county  of  Bar- 
tholomew and  State  of  Indiana,  that  John  S.  Crump, 
his  successors  and  assigns,  are  hereby  empowered  and 
duly  authorized  to  locate,  construct,  maintain  and  oper- 
ate upon,  over,  along  and  across  Washington  street. 
Eleventh  street,  Thirteenth  street,  Fourteenth  street. 
Mechanic  street,  Pearl  street,  Sycamore  street.  Sixteenth 
street,  Chestnut  street,  and  Third  street  and  across  each 
and  all  streets  and  alleys  intersecting  and  crassing  the 
first  named  ten  streets  in  said  city  and  further  exten- 
sions after  the  completion  thereof,  a  street  railroad  or 
railroads,  single  or  double  track,  with  necessary  turn- 
outs and  turntables,  and  with  cars  to  be  drawn  or  pro- 
pelled by  horse,  mule,  electric,  cable  or  other  motive 
power  as  at  present  used  or  employed  by  street  railroads. 
Said  road  shall  be  constructed  and  equipped  in  a  sub- 
stantial manner  with  first  class  material  and  operated 
daily  on  schedule  time,  and  the  fare  for  each  passage 
within  the  corporate  limits  o^  said  city  shall  not  exceed 
five  cents. 

Section  2.  That  said  John  R.  Crump,  his  successors 
and  asisigns,  shall  construct  and  maintain  said  railroad 
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or  railroads,  switches,  sidings,  turnouts  aud  turntables 
upon,  over,  along  and  across  said  streets  named  in  sec- 
tion one  of  this  ordinance  as  not  unnecessarily  to  inter- 
fere with  the  free  use  thereof,  and  that  the  portion  be- 
tween the  tracks  and  on  the  outside  thereof  to  the  limit 
of  two  feet  shall  be  kept  in  as  good  repair  and  condition, 
considering  the  nature  of  the  use,  as  other  parts  of  said 
streets  are  kept  by  said  city. 

Section  3.  That  this  ordinance  shall  be  in  full  force 
and  shall  take  effect  from  and  after  its  passage,  provided 
always,  that  if  said  road  is  not  completed  within  one 
hundred  twenty  days  from  the  taking  effect  of  this  ordi- 
nance, then  this  ordinance  shall  be  void  and  of  no  effect. 

Ordained  by  the  common  council  of  the  city  of  Colum- 
bus, Indiana,  this  29th  day  of  May,  1890. 
Daniel  Crow,  Clerk.  W.  W.  Stader,  Mayor." 

The  right  so  to  recover  depends  upon  the  meaning  of  the 
latter  part  of  section  two,  which  reads  as  follows : 

"And  that  the  portion  between  the  tracks  and  on  the 
outside  thereof  to  the  limit  of  two  feet  shall  be  kept  in 
as  good  repair  and  condition,  considering  the  nature  of 
the  use,  as  other  parts  of  said  streets  are  kept  by  said 
city." 

When  the  ordinance  was  enacted  Washington  street  was 
graded  and  graveled.  Subsequently  to  the  assignment  to 
appellant  it  was  paved  between  Third  and  Eleventh  streets. 
Appellant  refused  to  pave  any  part  of  the  same  or  to  pay 
for  paving,  and  so  notified  the  appellee. 

If  the  contract — the  ordinance  becoming  a  contract  upon 
its  acceptance — merely  stipulates  for  the  repair  of  the  street, 

as  counsel  for  appellant  assume  in  argument,  then 
1.    the  obligation  to  pave  was  not  created  and  the  city 

cannot  recover.  ^Yest€rn  Pav.,  etc.,  Co.  v.  Citizcm 
St.  R.  Co.  (1891),  128  Ind.  525,  533,  10  L.  R.  A.  770.  25  Am. 
St.  462;  State,  ex  reU  v.  Corrigan,  etc.,  St.  R.  Co.  (1884), 
85  Mo.  263.  55  Am.  R^p.  361;  Hurley  v.  Trenton.  (1901), 
66  X.  J.  L.  538,  49  Atl.  518;  In  re  Repaving  Fulton  St. 
(1865),  29  How.  Pr.  429;  City  of  WiUinmspoH  v.  WniiamU'^ 
port,  etc.,  Railway  (1902),  203  Pa.  St.  1,  52  Atl.  51.     The 
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agreement  is  not  only  to  keep  that  portion  of  the 

2.  street  designated  in  good  repair,  but  also  to  keep  it 
in  as  good  condition  as  other  parts  of  the  street  are 

kept  by  the  city.      The  words  '*good  repair"  do  not  nec- 
essarily mean  good  condition.     A  dirt  road  might 

3.  be  in  good  repair  and  yet  be  in  poor  condition  to 
bear  the  increased  traffic  of  a  modem  city.    The  pre- 
sumption is  that  the  word  "condition"  meant  something, 

and  it  must  be  regarded.     The  purpose  for  which 

4.  streets  are  established  and  improved  is  well  known, 
and  the  parties  must  be  considered  as  contracting  in 

view  of  such  purpose.  The  part  of  the  street  described  in 
the  contract  might  be  in  good  repair  as  a  graveled  street, 
and  yet  come  very  far  from  being  in  as  good  condition  as 
the  rest  of  the  street  is  kept  by  the  city.  It  must  also  be 
remembered  **that  such  charter  is  to  be  strictly  con- 

5.  construed  against  the  railway  company,  and  that  it 
has  no  doubtful  rights  under  the  charter,  for  where 

there  are  doubts  they  are  construed  against  the  grantee  and 
in  favor  of  the  city."  Western  Pav,,  etc,  Co.  v.  Citizens 
St.  R.  Co.,  supra. 

The  contract,  therefore,  required  that  the  space  desig- 
nated be  paved  by  the  railway  company  when  it  is  necessary 

to  do  so  in  order  to  keep  the  same  in  as  good  condi- 
2.    tion  as  the  rest  of  the  street  is  kept  by  the  city.  StcUe, 

ex  rel,  v.  Jacksonville  St.  R.  Co.  (1892),  29  Pla.  590, 
10  South.  590;  Mayor,  etc.,  v.  Harlem  Bridge,  etc.,  R.  Co. 
(1906),  186  N.  Y.  304,  78  N.  E.  1072.  When  it  is  deter- 
mined  that  a  paved  street  may  be  in  better  condition  for 
travel  than  an  luipaved  one,  further  discussion  is  foreclosed 
by  the  agreement  which  the^parties  have  themselves  made 

and  the  averments  contained  in  the  complaint.    Hav- 

6.  ing  refused  to  comply  with  its  contract  engagement, 
the  appellant  became  liable  to  appellee  for  damages 

so  caused,  and  its  demurrers  were  correctly  overruled. 
Judgment  affirmed. 
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Clark  et  al.  v.  Schindler  et  al. 

[No.  6,686.    FUed  February  4,  1909.] 

1.  Deceoei^ts'  Estates. — Executor's  Final  Report, — Setting  Aside. 
— Parties. — Capacities. — In  a  proceediug  to  set  aside  the  final  re- 
port of  an  executrix  and  for  the  appointment  of  an  administrator 
de  bonis  non^  such  executrix  must  be  made  a  party  in  her  trust 
capacity,  and  not  in  her  capacity  as  heir.    p.  272. 

2.  Pabties. — yon  joinder. — Abatement. — Executors. — In  a  proceed- 
ing to  set  aside  the  final  report  of  an  executrix  and  for  the  ap- 
pointment of  an  administrator  de  bonis  non,  a  failure  to  make 
the  former  executrix  a  party  in  her  trust  capacity  constitutes  a 
nonjoinder  of  parties,  which  may  be  questioned  by  a  plea  in 
abatement     p.  273. 

3.  Pleadlno. — Anstcer  in  Abatement. — Nonjoinder. — Sufficiency. — A 
plea  in  abatement.  In  a  proceeding  to  set  aside  the  final  report 
of  an  executrix  and  for  the  appointment  of  an  administrator 
de  bonis  non,  alleging  that  the  former  executrix  "was  not  Joined 
as  a  party  in  the  proceeding  nor  served  with  any  notice  of  sum- 
mons," is  sufficient,    p.  273. 

4.  Pleading. —  Complaint. —  Appointment  of  Administrator  de 
Bonis  non. — ^A  complaint  to  set  aside  the  final  report  of  an  ex- 
ecutrix, for  the  appointment  of  an  administrator  de  bonis 
non  and  to  recover  taxes  upon  omitted  property,  must  allege 
what  the  omitted  property  consisted  of,  that  it  was  subject  to 
taxation  and  what  its  fair  cash  value  was,  the  general  allegation 
of  "money  loaned  and  credits**  being  insufficient,    pp.  273, 275. 

5.  Decedents'  Estates. — Final  Settlement. — Setting  Aside. — Lim- 
itations Upon. — ^An  Interested  person  can  have  a  final  settlement 
of  an  executor  set  aside,  under  §2925  Burns  1906,  §2403  R.  S. 
1881,  at  any  time  within  three  years,    p.  274. 

6.  Decedents'  Estates. — Petition  for  Appointment  of  Administra- 
tor de  Bonis  non. — Sufficiency. — A  petition  for  the  appointment  of 
an  administrator  de  bonis  non  must  allege  that  there  exists  cer- 
tain property  of  such  estate  which  has  not  been  administered 
upon,  and  must  set  out  a  description  of  such  property  and  state 
the  value  thereof,    p.  275. 

From  Probate  Court  of  Marion  County  (4,200)  ;  Merle 
N.  A.  Walker,  Judge. 

Action  by  Cyrus  J.  Clark  and  another  against  Caroline 
Schindler  and  others.  Prom  a  judgment  for  defendants, 
plaintiffs  appeal.     Affirmed. 
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Frank  L,  Littleton  and  John  J.  Kelly,  for  appellants. 
Thomas  A.  Daily  and  Elias  D.  Salshury,  for  appellees. 

COMSTOCK,  P.  J. — On  January  15,  1904,  appellant,  Cyrus 
J.  Clark,  filed  his  petition,  in  one  paragraph,  in  the  court 
below  for  the  appointment  of  an  administrator  de  bonis  nan 
of  the  estate  of  Oscar  C.  Schindler,  deceased. 

Appellees  filed  pleas  in  abatement  to  said  petition  for 
nonjoinder  of  parties,  to  which  demurrers  were  overruled. 
On  December  20,  1904,  appellant,  Cyrus  J.  Clark,  as  au- 
ditor of  Marion  county,  filed  additional  second  and  third 
paragraphs,  to  which  demurrers  for  want  of  facts  were 
sustained,  and,  said  Clark  refusing  to  plead  further,  judg- 
ment was  rendered  that  he  take  nothing. 

The  errors  assigned  call  in  question  the  action  of  the  court 
in  overruling  the  demurrers  to  the  pleas  in  abatement  to  the 
first  paragraph  of  the  petition,  and  in  sustaining  the  de- 
murrers to  the  second  and  third  paragraphs  thereof. 

The  second  and  third  paragraphs,  omitting  the  title,  set 
out  substantially  the  same  facts  as  are  set  out  in  the  first 
paragraph,  which  alleges  in  substance,  so  far  as  is  neces- 
sary for  the  consideration  of  the  questions  here  presented, 
the  following:  That  the  petitioner,  Cyrus  J.  Clark,  is  the 
duly  elected  and  qualified  auditor  of  Marion  county;  that 
part  of  his  duties  are  to  correct  the  tax  duplicate,  etc.; 
that  Oscar  C.  Schindler  died  testate  in  said  county  in  No- 
vember, 1899;  that  at  the  time  of  his  death,  and  contin- 
uously for  more  than  ten  years  prior  thereto,  he  was  a 
resident,  citizen  and  taxpayer  of  said  county  and  of  the 
city  of  Indianapolis;  that  at  the  time  of  his  death,  and 
during  all  the  ten  years  prior  thereto,  he  was  the  owner 
of  and  possessed  of  a  large  amount  of  personal  property, 
(consisting  of  money  on  deposit  in  bank,  money  loaned,  and 
of  rights  and  credits;  that  this  was  unknown  to  the  differ- 
ent assessors,  who  called  upon  said  Schindler,  and  upon  his 
guardian  and  executrix  from  year  to  year  during  said 
period  to  assess  him  and  his  estate;    that  for  a  period  of 
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about  two  years  prior  to  his  death  the  testator  was  a  person 
of  unsound  mind ;  that  in  January,  1898,  the  Indiana  Trust 
Company  was  duly  appointed  and  qualified  as  his  guardian, 
and  acted  as  such  guardian  until  its  discharge  in  November, 
1899;  that  on  November  20,  said  Margaret  Schindler  was 
appointed  and  duly  qualified  as  executrix  under  the  last  will 
and  testament  of  the  testator ;  that  said  Oscar  C.  Schindler 
for  the  years  1893  to  1897,  inclusive,  said  Indiana  Trust 
Company  for  the  years  1898  and  1899,  and  said  Margaret 
Schindler,  executrix,  for  the  year  1900,  omitted,  refused  and 
neglected  to  list  aU  of  the  property  of  said  Schindler  and 
his  estate  for  taxation,  but  listed  only  a  small  portion  there- 
of, although  he,  his  said  guardian  and  executrix  were  each 
called  on  for  that  purpose  on  April  1,  or  between  April  1 
and  June  1  of  each  of  said  years,  by  the  proper  township  as- 
sessor of  Center  township,  said  county;  **that  the  property 
so  omitted  from  taxation  by  said  Schindler,  his  said  guard- 
ian and  executrix  consisted  of  money  loaned  and  credits/' 
and  on  April  1  of  each  of  said  years  was  of  the  following 
amounts,  to  wit :  1893,  $25,000 ;  1894,  $25,000 ;  1895,  $25,- 
000;  1896,  $25,000;  1897,  $25,000;  1898,  $6,250;  1899, 
5|55,300;  1900,  $4,800— that  all  of  said  property  was  un- 
known  to  the  proper  taxing  officers  of  said  county,  and  was 
concealed  by  said  Schindler.  his  said  guardian  and  executrix, 
all  to  the  great  damage  of  the  taxpayers  of  said  county; 
that,  because  of  the  failure  to  have  said  property  assessed 
for  taxation,  the  estate  of  said  Schindler  is  indebted  to  the 
State  of  Indiana,  Marion  county,  and  other  municipalities 
located  in  said  county,  in  a  large  sum,  to  wit,  more  than 
$2,500;  that  Margaret  Schindler,  after  appointment  as  ex- 
ecutrix, did  not  file  any  inventory  of  the  personal  estate  of 
the  testator;  that  her  final  report  filed  on  December  22, 
1900,  showed  that  she  was  chargeable  as  such  executrix  with 
the  sum  of  $24,167.66 ;  that  she  was  entitled  to  a  credit  of 
$4,180.02,  leaving  a  balance  distributed  to  her  under  said 
Vill  of  $19,987.64;   that  the  sum  of  $1,650  was  distributed 
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by  her  to  the  respondent  Caroline  Sehindler,  the  mother  of 
Oscar  C.  Sehindler,  as  heir  and  in  lieu  of  any  other  interest 
which  she  had  in  said  estate;  that  the  report  was  duly  ap- 
proved by  the  Marion  Circuit  Court  on  January  19,  1901, 
and  the  executrix  discharged;  that  the  petitioner  has  only 
recently  discovered  and  received  credible  information  of 
the  existence  of  such  taxable  property  of  said  Oscar  C. 
Sehindler  and  his  said  estate,  and  of  said  indebtedness  for 
taxes  thereon;  that  since  the  discharge  of  said  Margaret 
Sehindler,  as  executrix,  there  has  been  no  administration  of 
said  estate  pending  in  any  court  of  this  State ;  that  the  re- 
spondents have  all  the  money  and  property  left  by  said 
Oscar  C.  Sehindler. 

The  proceeding  under  the  first  paragraph  of  the  petition 
is  to  set  aside  the  final  settlement  and  reopen  the  estate  of 

Oscar  C.  Sehindler,  deceased,  and  for  the  appoint- 
1.     ment  of  an  administrator  de  hoim  non.     Provision 

is  made  for  such  action  by  §2925  Bums  1908,  §2403 
R.  S.  1881,  which  expressly  provides  that  *'the  executor  or 
administrator  of  the  estate  •  *  •  shall  be  made"  a 
defendant  thereto.  Margaret  Sehindler,  as  executrix,  is  not 
made  a  party.  Margaret  Sehindler,  as  heir,  may  be  the  same 
person,  but  they  are  not  sued  in  the  same  right,  and  for  the 
purposes  of  this  action  are  different  persons.  Kitts  v.  Will- 
son  (1894),  140  Ind.  604,  610;  Whisler  v.  Whisler  (1901). 
162  lud.  146;  McBurnie  v.  Seaton  (1887),  111  Ind.  56,  58; 
Va7i  Cott  V.  Prentice  (1887),  104  N.  Y.  45,  10  N.  B.  257, 
262;  Lord  v.  Wilcox  (1885),  99  Ind.  491,  496;  First  Nat. 
Bank  v.  Shuler  (1897),  153  N.  Y.  163,  173,  47  N.  B.  262, 
60  Am.  St.  601,  608;  Landon  v.  Townshend  (1889),  112  N. 
Y.  93,  19  N.  E.  424,  8  Am.  St.  712;  Collins  v.  Hydorn 
(1892),  135  N.  Y.'  320,  32  N.  B.  69,  70;  Bamka  v.  Chicago, 
etc.,  R,  Co,  (1895),  61  Minn.  549,  63  N..W.  1116,  52  Am.  St. 
618,  620;  Sonvenberg  v.  Steinbach  :(IQ9^).^9  S.  Dak.  518, 
70  N.  W.  655,  62  Am.  St.  885,  886;.:I^.tbc^ffejU^^e  to  make 
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the  executrix   a  party  there   was   a  nonjoinder  of 

2.  parties.     Boseker  v.  Chamherlai7i   (1903),  160  Ind. 
114;  Bledsoe  v.  Irvin  (1871),  35  Ind.  293,  294.    The 

question  may  be  raised  by  a  plea  in  abatement.      Boseker 
V.  Chamberlain,  supra;  1  Ency.  PI.  and  Pr.,  14. 

The  plea  in  abatement  alleging  that  Margaret  Sehindler 
was  not  joined  as  a  party  in  this  proceeding  nor 

3.  served  with  any  notice  or  summons  was  sufficient  to 
withstand    a    demurrer.      Boseker   v.    Chamberlain, 

su2)ra,  and  cases  cited. 

It  is  claimed  in  behalf  of  appellant  that  the  first  para- 
graph of  petition  follows,  almost  word  for  word,  the  peti- 
tion in  Oraham  v.  Russell  (1899),  152  Ind.  186,  and 

4.  that  it  states  *  *  facts  sufficient  for  the  appointment  of 
an  administrator  de  bonis  non,  even  if  it  should  be 

held  not  to  state  facts  sufficient  to  justify  setting  aside  the 
final  settlement  of  the  estate."  In  said  case  the  omitted 
property  is  alleged  to  have  consisted  of  **  money  on  hand  and 
on  deposit  in  bank,  and  money  loaned,  and  bonds  of  said 
city  of  Washington,  and  other  obligations,  all  subject  to 
taxation  and  held  and  owned  by  Graham  on  the  1st  day  of 
April  of  each  of  said  years."  It  is  averred,  also,  that  **just 
prior  to  the  first  of  April  of  each  of  the  years  mentioned 
he  [Graham]  would  temporarily  convert  $10,000  and  over 
of  his  money  into  greenbacks  in  order  to  evade  assessment 
and  the  payment  of  taxes  thereon,  and  fraudulently  concealed 
said  fact  of  conversion  from  the  assessor  who  called  upon 
him  to  list  his  [)roperty,  and  fraudulently  failed  to  list  or 
return  said  amount  or  any  part  thereof  for  taxation;"  that 
at  no  time  during  the  pendency  of  said  estate  in  court  was 
there  anv  statement  made  or  filed  bv  said  executrix  showing 
the  personal  property  left  by  the  testator.  It  alleged  what 
steps  were  taken  by  the  petitioner  for  examination  of  the 
party  as  to  the  property  that  had  been  omitted,  and  that 
Vol.  43—18 
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the  appellant  had  refused  to  be  examined.  The  fair,  cash 
value  of  the  omitted  property  was  also  alleged. 

The  petition  before  us  does  not  allege  that  the  property 
**\vas  subject  to  taxation."  No  fraud  is  charged;  no  at- 
tempt is  shown  to  ascertain  the  amount  of  the  omitted  prop- 
erty which  is  subject  to  taxation ;  no  value  is  alleged — the 
allegation  "money  loaned  and  credits"  alleged  to  have  been 
omitted  is  not  sufficient.  Said  case  does  not  sustain  this  pe- 
tition. 

The  second  and  third  paragraphs  of  the  petition  were  filed 

December  20,  1904.     It  is  alleged  in  each  **that  said  final 

report   of  said  Margaret   Schindler,   executrix,    was 

5.  duly  approved  by  the  Marion  Circuit  Court,  January 
19,  1901,  and  said  executrix  was  discharged.  It  thus 
appears  from  the  petition  that  it  was  not  filed  for  more 
than  three  years  after  the  executrix  was  discharged. 

Section  2925,  supi-a,  provides  that  any  person  interested 
in  the  estate  and  not  appearing  at  the  time  of  the  settle- 
ment may  have  the  settlement,  or  so  much  thereof  as  af- 
fects him  adversely,  set  aside  and  the  estate  reopened  by 
filing  his  petition  therefor  within  three  years  from  such 
settlement.  This  section  qualifies  a  special  proceeding 
granted  by  statute,  and  its  terms  and  conditions  must  be 
complied  with  by  any  one  asserting  a  right  under  it.  8  Am. 
and  Eng.  Ency.  Law  (2d  ed.),  875;  Hanna  v.  Jeffersonville 
K.  Co.  (1869),  32  Ind.  113;  Elliott  v.  Brazil  Block  Coal  Co, 
(1900),  25  Ind.  App.  592,  597;  Board,  etc.,  v.  Jarmcke 
(1905),  164  Ind.  658,  664;  Harrison  v.  Stanton  (1896), 
146  Ind.  366,  370;  West  v.  State,  ex  rcl  (1907),  168  Ind. 
77;  State,  ex  rel,  v.  Board,  etc.  (1885),  101  Ind.  69;  In 
re  Ash's  Estate  (1902),  202  Pa.  St.  422,  51  Atl.  1030,  90 
Am.  St.  658;  State  v.  Vorlsmouih  Saw  Bank  (1881),  106 
Ind.  435,  463;  Stoncr  v.  Rice  (1889),  121  Ind.  51,  56,  6  L. 
R.  A.  387;  State  v.  Zanco's  Heirs  (1898),  18  Tex.  Civ.  App. 
127,  44  S.  W.  527;   26  Am.  and  Eng.  Ency.  Law  (2d  ed.). 
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485;  State  v.  But  lies' s  Executor  (1854),  3  Ohio  St.  309, 
319;  20  Ency.  PL  and  Pr.,  588:  Attomey-Oeneral  v.  Soule 
(1873),  28  Mich.  153,  155;  People  v.  Canal  Board,  etc. 
(1874),  55  N.  Y.  390,  395;  People,  ex  rel.,  v.  Campbell 
(1898),  156  N.  Y.  64,  69,  50  N.  E.  417.  The  action  is  there- 
fore barred.  Margaret  Schindler,  as  executrix,  was  not 
made  a  party  until  the  filing  of  the  second  paragraph  of 
the  petition. 

Neither  the  second  nor  third  paragraph  alleges  that  the 
property  omitted  was  subject  to  taxation.    This  was  a  fatal 

defect.    Parkison  v.  Thompson  (1905),  164  Ind.  609. 
4.     Nor  do  either  of  said  paragraphs  allege   that   the 

omitted  property  was  of  any  value.  The  general 
allegation  of  ** money  loaned  and  credits"  is  not  sufficient. 
Florer  v.  Sherirood  (1891),  128  Ind.  495;  Florer  v.  Sheri- 
dan (1894),  137  Ind.  28. 

The  third  paragraph  asks  only  for  the  appointment  of  an 
administrator  de  bonis  non.  Section  2757  Burns  1908,  Acts 
1891,  p.  107,  provides:     ** Whenever  it  shall  be  shown  to 

the  satisfaction  of  any  court  of  probate  jurisdiction 
6.     of  this  State  that  the  administrator  or  executor  of  the 

estate  of  any  decedent  has  been  finally  discharged 
and  that  there  is  no  administration  of  said  estate  pending 
in  anv  court  of  this  State,  and  that  there  were  assets  be- 
longing  to  the  estate  of  said  decedent  within  the  jurisdiction 
of  said  State  that  have  not  been  and  should  be  adminis- 
tered,'* an  administrator  de  bonis  non  may  be  appoint- 
ed, etc. 

It  does  not  appear  that  there  are  assets  belonging  to  the 
estate  of  said  decedent  within  the  jurisdiction  of  said  State 
that  have  not  been  and  should  be  administered;  no  prop- 
erty is  described  in  the  petition  not  accounted  for  in  tlie 
final  report;  and  there  is  a  failure  to  alh\u:e  that  the  prop- 
erty was  subject  to  taxation  and  was  of  any  stated  value. 
It  is  insufficient  for  the  same  reason  that  the  first  para- 
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graph  was  not  good  for  the  appointment  of  an  adminLs- 
trator  de  bonis  non. 
Judgment  affirmed. 


Ellison  v.  Flint  et  al. 

[No.  6,350.     Filed  February  5,  1909.] 

1.  Appeal. — Weighing  Evidence. — The  Appellate  Court  will  not 
weigh  conflicting  oral  evidence,    p.  277. 

2.  Principal  and  Agent. —  Authority. —  Evidence. —  Notes. —  Evi- 
dence that  a  son  conducted  his  mother's  business  generally,  made 
the  loan  in  question  and  that  the  borrower  thought  for  a  long 
time  afterward  that  such  son  was  the  principal  therein,  making 
payments  directly  to  him  and  also  to  the  mother,  without  ob- 
jection from  mother  or  son,  sufliciently  shows  that  the  son  was 
authorized  to  receive  payments  thereon,     p.  278. 

3.  Evidence. — ^^ustaining  Objections  to. — Snhscquent  Introduction 
of. — n armless  Error. — Appeal. — Where  objections  are  sustained 
to  certain  offered  evidence,  but  such  evidence  is  subsequently  In- 
troduced, sustaining  such  objections  is  harmless,    p.  279. 

4.  Evidence. — Credits  on  Bank  Books. — Notes. — Evidence,  in  an  ac- 
tion on  notes,  that  certain  checks,  alleged  to  constitute  credits  on 
such  notes,  were  never  credited  on  the  bank  books,  is  irrelevant, 
the  question  being  whether  they  were  or  should  have  been  cred- 
ited on  the  notes,    p.  270. 

5.  Appeal. — Evidence.— How  Presented. — Briefs. — Where  the  ad 
mission  or  exclusion  of  evidence  is  questioned  on  appeal,  there 
must  be  set  out  in  the  appellant's  brief  a  concise  statement  of 
the  record  presenting  such  evidence,  together  with  the  page  and 
Iniea  of  the  transcript  where  the  same  may  be  found,    p.  279. 

From  Lagrange  Circuit  Court;   James  S.  Dodge,  Judge. 

Suit  by  Susan  M.  Ellison  against  John  B.  Flint  and  an- 
other. From  a  decree  for  plaintiif  for  a  part  of  her  prayer, 
she  appeals.    Affirmed. 

T.  E.  Ellisony  for  appellant. 

Frank  J.  Dunten  and  John  M.  VanFleet,  for  appellees. 

ITadTjEY,  J. — This  was  an  action  brought  by  appellant 
against  appellees  for  judgment  on  two  notes  of  $1,300  each 
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and  for  the  foreclosure  of  a  mortgage  given  to  secure  the 
same.  Appellees  answered  jointly  in  three  paragraphs:  (1) 
General  denial;  (2)  plea  of  no  consideration;  (3)'  plea  of 
payment.  Appellee  Anna  S.  Flint  answered  separately*  in 
two  paragraphs,  averring  duress  at  the  time  of  the  execu- 
tion of  the  mortgage.  To  this  answer  appellant  filed  a 
reply  in  general  denial  and  affirmative  matter  by  way  of 
estoppel,  and  also  praying  that,  if  it  were  found  that  said 
mortgage  was  executed  under  duress,  said  appellant  be  sub- 
rogated to  the  rights  of  lien  holders  whose  liens  had  been 
paid  and  discharged  with  the  money  secured  on  said  notes 
and  mortgage.  Trial  was  had,  and  judgment  given  appel- 
lant for  the  sum  of  $391.16  and  a  decree  entered  for  the 
foreclosure  of  the  mortgage  to  satisfy  the  same. 

The  only  error  assigned  and  argued  is  that  the  court  erred 
in  overruling  appellant's  motion  for  a  new  trial.  Under 
this  assignment,  appellant  argues  at  great  length  and  with 
much  detail  the  specification  in  the  motion  for  new  trial  that 
the  assessment  of  the  amount  of  recovery  is  too  small. 

Appellee  John  Flint's  contention  on  the  trial,  in  sup- 
port of  his  plea  of  payment,  was  that  for  a  long  series  of 
years  he  had  been  making  payments  on  the  notes  in 
1.  cash  and  produce.  It  appears  from  the  evidence  that 
the  management  of  appellant's  business,  and  espe- 
cially that  with  reference  to  this  loan,  was  wholly  within  the 
control  of  her  son,  RoUin  Ellison,  who  owned  and  conducted 
a  bank;  that  appellees  were  ignorant  and  uneducated, 
barely  able  to  read  and  write;  that  appellee  John  Flint 
had  great  confidence  in  RoUin  Ellison,  and  entrusted  him 
entirely  with  the  keeping  of  the  accounts  and  making  in- 
dorsements upon  the  notes  of  any  and  all  payments  made. 

Upon  an  examination  of  the  record  we  find  that  there 
is  evidence  to  support  each  credit  claimed  by  appellees,  and 
which,  if  believed,  would  warrant  the  court  in  making  the 
finding  that  it  did.  There  are  a  great  many  items  and  a 
large   amount   of   testimony    in    regard   to   them,    and   it 
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would  Im*  unprofitable  to  enter  into  a  discussion  of  the  evi- 
dence of  each  particular  item  where  the  evidence  was  con- 
flicting. Appellant  insists  that  her  evidence  should  be  be- 
lieved, for  the  rea4Son  that  some  of  it  is  corroborated  by  bank- 
books kept  by  Rollin  Ellison ;  but  the  evidence  clearly 
shows  that  these  books  were  wholly  unreliable.  They  did 
not  exhibit  all  of  the  transactions  of  the  bank,  nor  did  they 
correctly  show  the  business  of  the  bank.  Rollin  Ellison 
himself  testified  that  his  bank  had  failed  with  a  large  short- 
ago  in  its  funds  unaccounted  for.  Appellant  has  not  shown 
us  any  item  of  credit  considered  by  the  court  in  making 
up  its  finding  that  there  is  no  evidence  to  support.  The 
evidence,  as  to  the  payments,  is  wholly  oral. 

It  is  insisted  also  that  the  evidence  is  insufficient  to  sus- 
tain the  finding,  for  the  reason  that  there  is  no  testimony 
showing  that  Rollin  Ellison  had  any  authority  from 
2.  appellant  to  receive  pa3'ments  upon  the  said  notes  be- 
fore their  maturity.  The  evidence  clearly  shows  that 
Rollin  Ellison  was  the  agent  of  appellant  with  full  power  to 
control  and  manage  her  affairs.  He  made  the  loan  to 
appellees,  and  they  did  not  know  until  long  after  it  was 
made  that  it  was  not  made  directly  by  Rollin  Ellison.  He 
made  all  arrangements  concerning  it,  and  received  the  pay- 
ments at  different  times,  as  made  by  appellees.  Further 
than  this,  a  large  amount  of  the  produce  from  appellees' 
farm — amounting  to  several  hundred  dollars — for  which 
credit  is  claimed,  was  delivered  directly  by  appellee  John 
Flint  to  appellant  herself,  and  no  objection  w^as  made  to 
the  time  or  to  the  manner  of  the  payments  by  either  appel- 
lant or  her  agent.  These  facts  and  circumstances,  together 
with  many  other  matters  that  are  shown  by  the  evidence  in 
the  various  transactions,  w^ould  clearly  warrant  the  court's 
inferring  that  Rollin  Ellivson  was  fully  empowered  and  au- 
thorized to  accept  such  payments  in  the  way  in  which  he 
did.  In  this  state  of  the  evidence,  we  cannot  weigh  the  same 
and  determine  which  of  the  witnesses  should  be  believed 
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and  which  should  not  be  believed,  and  set  our  judj^ent 
upon  the  same  against  the  judgment  of  the  lower  court, 
which  had  much  better  facilities  for  arriving  at  a  correct 
determination.  Parkison  v.  Thompson  (1905),  164  Ind.  609; 
Keesling  v.  Keesling  (1908),  42  Ind.  App.  361. 

Objection  is  made  to  the  refusal  of  the  court  to  permit 
Alice  II.  Ellison,  an  assistant  in  the  bank,  to  answer  a  ques- 
tion as  to  the  credits,  or  money,  given  by  appellant, 

3.  that  went  to  the  Flints.    The  question  is,  apparently, 
unintelligible  and  obscure ;  but,  from  our  best  under- 

5$tanding  of  the  same,  it  is  specifically  answered  in  detail  in 
the  next  question  and  answer,  and  there  was  no  error  in  the 
ruling. 

Objection  is  also  made  to  the  refusal  of  the  court  to  per- 
mit the  same  witness  to  testify  that  she  had  made  a  care- 
ful examination  of  the  bank's  books,  and  that  they 

4.  did  not  show  that  certain  checks  drawn  by  one  Fitz- 
gibbons  had  been  credited  to  appellee  John   Flint. 

There  was  no  error  in  the  exclusion  of  this  evidence.  The 
bank  oflScers  agreed  that  said  appellee  never  had  an  account 
at  the  bank,  and  said  appellee  did  not  claim  that  said  checks 
should  have  been  credited  to  him  on  the  books  of  the  bank. 
What  he  did  claim  was  that  they  should  have  been  credited 
on  the  notes;  that  they  were  given  to  the  cashier  for  that 
purpose,  and  the  fact,  if  such  fact  could  have  been  shown, 
that  the  checks  were  not  credited  to  him  on  the  books  of  the 
bank  would  tend  to  prove,  if  anything,  his  contention  that 
RoUin  Ellison  took  the  checks  and,  instead  of  crediting  them 
on  the  notes,  as  requested,  appropriated  them  to  his  own 
use.  The  evidence  not  being  relevant  to  the  issue  was  prop- 
erlv  excluded. 

Appellant  has  suggested  other  errors  in  the  exclusion  of 
the  evidence,  but  has  failed  so  to  present  them  as  to  war- 
rant this  court  in  considering  them.    A  concise  state- 

5.  ment  of  the  record  presenting  the  question  is  not  set 
out;    neither  is  the  page  of  the  record  given  where 
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such  evidence  may  be  found,  nor  is  the  name  of  the  witness 
given.  For  us  to  pass  upon  these  questions  would  require  a 
complete  examination  of  nearly  three  hundred  pages  of  rec- 
ord, and  it  has  been  decided  by  the  Supreme  Court  and  this 
Court  that  this  we  should  not  be  required  to  do.  Citizens 
Gas,  etc.,  Co.  v.  Whipple  (1904),  32  Ind.  App.  203;  Nur- 
renbern  v.  Daniels  (1904),  163  Ind.  301;  M.  S.  Huey  Co. 
V.  Johnston  (1905),  164  Ind.  489. 

Counsel  for  appellant  is  in  no  position  to  complain  of  the 
enforcement  of  this  rule,  since  his  attention  was  called  to 
the  deficiencies  of  his  brief  by  appellees'  brief,  and  appel- 
lant, instead  of  endeavoring  to  correct  them,  merely  sought 
to  justify  them. 

We  have  considered  all  of  the  questions  properly  pre- 
sented to  us.    We  find  no  reversible  error. 

Judgment  affirmed. 


Town  of  New  Castle  v.  Mullen. 

[No.  6,275.    Piled  February  16,  1909.] 

1.  Nbolioence. — Municipal  Corporatiatis. — New  TtHal. — Failnt'e  of 
Proof. — Under  a  eoinplalnt  alleglDg  that  tbe  plaintiff  was  In- 
jured by  falling  into  a  hole  in  a  sidewallc,  evidence,  by  one  wit- 
ness, that  plaintiff  was  "right  by"  such  hole  when  she  fell,  by 
another,  that  he  saw  plaintiff  fall,  and  then  described  said  hole, 
and,  by  the  plaintiff,  that  she  stepped  upon  the  brick  and  her 
foot  turned  throwing  her  backwards,  sustains  an  inference  that 
the  injury  was  caused  by  the  defect  set  out  in  the  complaint, 
p.  281. 

2.  Neo'liqence.  —  Defective  Hidewalka.  —  Knowledge.  —  Care  Re- 
quired.— Contributory  Negligence. — ^The  use  of  a  defective  side- 
walk by  one  knowing  of  such  defect  does  not  constitute  con- 
tributory negligence,  but  care  commensurate  with  the  known 
danger  is  required,     p.  282. 

3.  Appeal. — Fair  Trial. — Clear  Instructions. — Where  the  parties 
are  given  a  fair  trial  ui)on  the  merits  and  the  jury  Is  clearly 
iuMtruotod.  tlio  judgment  will  not  bo  dlsutrlHHl  on  appeal,    p.  282. 

From  Payette  Circuit  Court;  George  L.  Gray,  Judge. 
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Action  by  ^Martha  J.  Mullen  against  the  Town  of  New 
Castle.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Affimied, 

Beach  &  Mikels  and  Reuben  Conner,  for  appellant. 
H,  H.  Evans,  />.  W.  McKee  and  S.  H.^Brown,  for  appel- 
lant. 

RoBY,  J. — Suit  to  recover  damages  on  account  of  personal 
injuries  alleged  to  have  been  caused  by  a  defective  sidewalk. 
The  complaint  is  in  one  paragraph;  issue  wa.s  made  by  a 
^neral  denial;  trial  by  jury;  verdict  and  judgment  for 
$500.  The  assignment  of  errors  is  addressed  to  the  action 
of  the  court  in  overruling  appellant's  motion  for  a  new 
trial. 

The  defect  is  described  in  the  complaint  as  follows:  **That 
prior  to  August  10,  1904,  the  sidewalk  became  out  of  repair, 
the  bricks  had  become  loose,  and  had  been  removed  from 
said  sidewalk,  thereby  causing  a  hole  to  be  made  therein, 
about  four  feet  long,  two  feet  wide  and  six  inches  deep; 
that  said  sidewalk  had  been  out  of  repair  for  a  long  time 
prior  to  August  10,  1904,  and  is  still  out  of  repair,  and  that 
said  defendant  had  full  knowledge  thereof."  The  facts  es- 
tablished without  dispute  are  that  appellee,  while  walking 
along  said  sidewalk  on  a  certain  night  in  August,  1904,  fell 
and  was  injured.  Thirty-three  grounds  for  a  new  trial  are 
stated. 

Under  the  specification  that  the  verdict  is  not  sustained 

by  the  evidence,  it  is  insisted  that  there  is  no  testimony 

connecting  appellee's  fall  with  the  hole  in  the  side- 

1.  walk,  which  is  shown  to  have  existed  substantially  as 
alleged.  The  accident  took  place  in  the  immediate 
vicinity  of  the  defect.  A  witness  who  was  wnth  appellee  tes- 
tified that  they  were  ** right  by"  the  hole  when  the  acci- 
dent happened.  Another  witness  testified  that  he  saw  ap- 
pellee fall,  observed  the  place  where  she  fell,  and  described 
the  hole  to  the  jury.    Appellee  testified:   **When  I  stepped 
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with  my  right  foot  upon  the  brick  my  right  foot  turned, 
and  that  threw  me  on  my  left  one  and  threw  me  backward. ' ' 
No  attention  was  directed  to  the  alleged  defective  proof,  and 
the  inference  drawn  by  the  jury  was  a  reasonable  one  and 
within  its  province. 

Counsel  for  appeUant  base  their  principal  argument  upon 
the  proposition  that  *'we  maintain  the  law  to  be  that  a  per- 
son who  has  knowledge  of  a  defective  sidewalk,  and 

2.  with  such  knowledge  of  its  dangerous  condition  vol- 
untarily and  unnecessarily  walks  over  the  same  and 

is  injured  thereby,  cannot  be  considered  as  using  that  ordi- 
nary care  and  foresight  that  the  law  requires  of  a  prudent 
person,  and  imder  such  circumstances  uses  the  sidewalk  at 
his  risk,  and  if  injured  cannot  recover.  *In  other  words, 
the  disregard  of  the  knowledge  he  has  of  the  dangerous  con- 
dition, by  which  an  injury  results,  amounts  to  contributory 
negligence,'  " — and  say  that  the  court  erred  in  refusing  to 
give  instniction  three,  asked  by  defendant.  The  law  is 
otherwise.  Knowledge  that  a  public  street  is  so  defective  as 
to  be  dangerous  does  not  make  it  contributory  negligence 
for  a  traveler  to  use  it,  but  he  is  only  required  to  use  a  de- 
gree of  care  commensurate  with  the  known  danger.  City 
of  Indianapolis  v.  Mullally  (1906),  38  Ind.  App.  125;  City 
of  Valparaiso  v.  Schwerdi  (1907),  40  Ind.  App.  608;  City 
of  Bluff  ton  V.  McAfee  (1899),  23  Ind.  App.  112. 

The  instructions  as  a  whole  state  the  law.     Thr 

3.  case  seems  to  have  been  fairly  tried,  and  the  judg- 
ment is  therefore  aflSrmed. 
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^ 


ERCHANTS  MuTUAL  TELEPHONE  COMPANY  V. 

HiRSCHMAN. 

[No.  6,328.    Filed  February  16,  1909.] 

^  1.    Nuisance. — Telephones. — Remaval  of.  After  Suit  Filed. — Injunc- 

tion,— Damages, — Where  a  suit  is  filed  to  eomi»el  a  telei)lione  com- 
pany to  remove  a  pole  standing  In  front  of  plaintiff's  door,  and 

I  for  damages  caused  thereby,  and  after  the  filing  of  the  suit  sucli 

company  removes  such  pole,  the  only  question  remaining  is  that 
of  damages,    p.  287. 

2.  Pleadii^g. —  Complaint. —  Nuisance. — Telephone  Poles. — Particu- 
lar Damage. — A  complaint  alleging  that  defendant  maintained  a 
telephone  pole  "in  close  proximity  and  directly  in  front  of  the 
main  entrance  of  plaintiffs  saloon,  that  the  saloon  stands  on  a 
street  comer,  that  the  door  thereto  opens  upon  such  corner, 
and  that  such  i)ole  stands  on  the  comer,  sufficiently  shows  special 
damage  and  a  nuisance  to  the  plaintiff,    pp.  288. 289. 

3.  NuiSAKCE. — Telephones. — Appropriation. — Remedies. — Where  a 
telephone  company  so  maintains  its  poles  as  to  constitute  a 
private  nuisance,  the  injured  landowner  is  not  restricted  to  the 
statutory  remedy  for  the  assessment  of  damages  for  lands  ap- 
propriated to  a  public  use.    p.  288. 

4.  Damages. —  Permanent  Injuries. —  Nuisance. — Telephones. — The 
placing  of  a  telephone  pole  in  such  a  position  as  to  constitute  a 
nuisance  to  the  plaintiff,  does  not  constitute  a  permanent  injury 
to  the  land.    p.  289. 

5.  Eminent  Domain. — Appropriation. — Assessment  of  Damages. — 
Remedies. — Where  a  public-service  company  appropriates  i)lain- 
tlff's  land  to  a  public  cause,  plaintiff  may  maintain  an  action 
for  damages,  or  may  pursue  the  statutory  remedy  for  an  assess- 
ment of  damages  (§893  et  seq.  Burns  1901,  §881  et  seq.  IX.  S. 
1881).     p.  289. 

6.  Pleading. —  Complaint. —  Inferences. —  A  complaint  must  state 
facts  sufficient  not  only  to  suggest  the  inference  desired,  but  to 
compel  it.    p.  289. 

7.  Pleading.  —  Complaint.  —  Allegations.  —  Recitals.  —  Averments 
that  defendant  maintains  a  i>ole  at  a  certflin  place,  and  that  the 
entrance  to  plaintiff's  saloon  is  In  the  southeast  comer  of  a  cer- 
tain building,  are  direct  allegations  and  not  recitals,    p.  289. 

8.  Nuisance. — Private. — Damages. — Telephones.— The  placing  of  a 
large  telephone  pole  directly  In  front  of  the  door  of  plaintiff's 
saloon,  so  as  to  interfere  with  his  busino8S.  constitutes  a  par- 
ticular damage  which  is  not  suffered  by  the  community  generally, 
p.  289. 
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9.  Pleading. —  Cwnplaint. —  Injunction. — Damages. — Telephones. — 
Rights  of  Public. — Nuisance. — Where  the  purchaser  of  a  lot  erects 
a  business  house  thereou,  the  door  facing  a  large  telephone  pole, 
a  complaint  to  compel  the  company  to  remove  such  pole  and  claim- 
ing no  damages,  Is  not  bad  because  public  rights  had  intervened 
or  because  the  lot  owner  had  not  objected  to  the  placing  of  such 
pole,  or  t>ecause  of  acquiescence  in  a  nuisance,  the  limitation  In 
such  case  being  twenty  years,    p.  290. 

10.  Vendor  and  Purchaser. — Construction  of  Buildings, — Tele- 
phone Poles. — The  purchaser  of  a  lot,  in  front  of  which  a  tele- 
phone company  had  erected  a  pole,  is  not  compelled  to  erect  his 
buildings  with  reference  to  such  pole,  no  rights  having  been 
acquired  by  such  company  by  grant  or  limitation,    p.  290. 

11.  Pleading. —  Atisioer. —  Nuisance, —  Telephones. — In  a  suit  to 
compel  the  removal  of  a  telephone  pole  standing  in  front  of  plaln- 
tifTs  door,  an  answer  which  fails  to  show  that  its  location  at  that 
particular  place  was  necessary  to  the  operation  of  the  system,  is 
bad.    p.  291. 

12.  Telegraphs  and  Telephones. — Location  of  Poles. — Necessity. — 
Where  a  company  removed  a  pole  which  constituted  a  nuisance  to 
the  plaintiff,  it  sufficiently  appears  that  there  was  no  public 
necessity  for  its  location  at  that  point,    p.  291. 

13.  Trial. —  Verdict. —  Interrogatories. —  Conflict. —  Where  the  an- 
swers to  the  Interrogatories  to  the  jury  are  not  in  irreconcilable 
conflict  with  the  general  verdict,  it  prevails,    p.  291. 

14.  Nuisance. — Telephone  Poles. — A  telephone  pole  standing  di- 
rectly In  front  of  the  door  of  a  business  house,  twenty-three 
Inches  from  the  steps,  constitutes  a  private  nuisance,    p.  291. 

15.  Nuisance. —  Special  Damage. —  Proof  Without  Allegations 
Thereof, — In  an  action  for  damages  for  a  nuisance,  proof  of 
si)ec'ial  damages  is  admissible  without  any  special  allegations 
thereof,    p.  292. 

10.  Evidence. — Exclusion. — Objections.'-^hanging  on  Appeal, — Ob- 
jections to  the  admission  of  testimony  cannot  be  urged,  on 
appeal,  unless  they  were  presented  In  the  trial  court,    p.  292. 

17.  Evidence. — Exclusion, — Nuisance. — Telephone  Poles. — RemovaU 
— Effect  on  fiystem, — ^The  exclusion  of  evidence  as  to  the  effect 
uiK)n  the  telephone  system  the  removal  of  a  certain  pole  would 
have,  Is  not  erroneous,  where  such  i)ole  constituted  a  nuisjmce. 

•  p.  292. 

18.  Nuisance. — Removal. — Objections. — Evidence. — Evidence  tend- 
ing to  show  losst»8  which  would  be  caused  by  the  removal  of  a 
nuisance  is  not  admissible  on  behalf  of  defendant,    p.  293. 

19.  Evidence. — Permission  of  City  to  Place  Telephone  Poles, — 
Nuisance. — Evidence  of  a  franchise  from  the  city  to  erect  tele- 
phone poles  In  the  streets,  and  that  the  city  officers  directed  the 
location  of  such  poles,  is  not  admissible  in  an  action  by  a  lot 
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J  ^'^er  to  compel  the  removal  of  one  which  is  a  private  nuisance 

^/*  Mm.    p.  203. 

Y  *^^Ti>iNCE. — Impeachment. — Interest. — It  is  proper  to  show,  in 

^P^chment,  that  a  witness  for  defendant  company,  prior  to  the 

^^^  said  that  he  must  catch  a  car  because  the  company  had 

^se  and  if  he  did  not  "side  in"  with  the  company  he  would 

,9^  ^^  his  Job.    p.  294. 

f.    -^^XAXi, —  Instructions. —  Nuisance. —  Telephone  Poles, —  Instruct 


a/*  ??    i^^uested  stating  that  a  telephone  pole  directly  in  front 
^.      ,^^*-*"*viier,  were  properly  refused,    p.  294. 


f^    ^^e  door  of  a  business  house  did  not  constitute  a  nuisance  to 


/•o^    ***-Ax. — Instructions, — When  Shoicn  to  he  Harmless  by  Inter- 

*^^^     ^^»^ea. — Nuisance. — Telephone   Poles. — Damages. — Where   In- 

^^Xi^^^lons   outlined  the   damages   which    might   be   caused   by 

^^^Wf^^*-^    of  the  cross-arms  and  wires  on  a  telephone  pole,  and  for 

^01^^  ^Trtlon  to  the  egress  from,   and  ingress  to  the  plalntWTs 

^««:*^^J^     caused  by  such  pole,  alleged  errors  therein  are  rendered 

^^^>^^  ^"^ss,  where  the  answers  to  the  interrogatories  to  the  Jury 

cytv     ,^_      '^hat  no  damages  were  given  therefor,    p.  294. 


lL. —  Instructions. —  Nuisance. —  Definition. —  Instructions 
^)^^  a  nuisance  consists  of  an  annoyance,  and  signifies  such  a  use 
of  one's  property,  or  course  of  conduct  as  trangresses  upon  the 
Just  restrictions  upon  the  use  of  property  and  the  conduct  of 
business  which  the  law  imposes,  and  that  a  private  nuisance  is 
one  affecting  a  single  individual,  or  a  certain  number  of  persons, 
in  the  enjoyment  of  some  private  right,  are  not  erroneous,    p.  295. 

24.  Tbial. — Instructions. — Nuisance. — Question  for  Jury. — An  in- 
struction submitting  to  the  Jury  the  question  whether  a  tele- 
phone pole  maintained  in  front  of  the  door  of  a  saloon  consti- 
tuted a  nuisance,  is  proper,    p.  295. 

25.  Trial. — Instructions. — Nuisance. — Interference  icith  Comfort- 
able Enjoyment. — An  instruction  that  because  frontagers  have  no 
right  of  damages  for  the  erection  of  a  telephone  pole  in  the  street 
they  are  not  prevented  from  recovering  damages  where  the  pole  is 
so  maintained  "as  to  interfere  with  the  comfortable  and  reason- 
able enjoyment  of  the  premises,"  is  not  erroneous,    p.  296. 

26.  Tbial.  —  Instructions.  —  Cities.  —  Franchises.  —  Telephones.  — 
Streets. — Sidewalks. — ^An  instruction  that  neither  the  legislature, 
nor  the  common  council  of  a  city,  has  the  right  to  authorize  the 
substantial  impairment  of  property  or  interfere  with  the  beneflcinl 
enjoyment  thereof  outside  of  that  taken  for  streets,  Is  not  errone- 

,  ous  on  the  ground  of  excluding  the  city  from  the  sidewalks,  since 
streets  include  sidewalks,    p.  296. 

27.  Tbial. — Instructions. — Special  Damages. — Interrogatories  Ren- 
dering  Harmless. — Instructions  as  to  special  damages  are  ren- 
dered harmless,  where  the  answers  to  the  interrogatories  to  the 
Jury  show  that  no  such  damages  were  awarded,    p.  297, 
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28.  Appeal. — Remittitur. — Judgment. — Where  the  judgment  is  too 
large  and  the  excess  can  be  definitely  determined,  the  judgment 
will  be  affirmed  conditional^''  uimmi  the  filing  of  a  remittitur  tor 
the  excess,    p.  297. 

Prom  Laporte  Circuit  Court;  John  C.  Richter,  Judge. 

Suit  by  Max  Hirschmau  against  the  Merchants  Mutual 
Telephone  Company.  Prom  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed  conditionally, 

Frank  E,  Osborn,  William  A.  McVey,  Lee  L.  Osborn  and 
Edivin  J.  Bower,  for  appellant. 

Ellsworth  E.  Weir,  Philo  Q.  Doran  and  Arthur  Irwin,  for 
appellee. 

CoMSTOCK,  P.  J. — The  defendant  is  a  corporation  own- 
ing, operating  and  controlling  a  telephone  system  in  Michi- 
gan City,  Indiana,  and  vicinity,  and  the  plaintiff  is  the 
owner  of  certain  property  in  said  city,  located  on  the  north 
side  of  Fifth  street  and  adjoining  an  alley  on  the  east. 
The  plaintiff  is  the  owner  in  fee  to  the  center  of  the  street, 
subject  to  the  easement  of  the  public  therein.  Situated 
upon  said  real  estate  adjoining  the  line  of  said  street  and 
alley  is  a  two-story  brick  building  occupied  by  the  plain- 
tiff as  a  place  of  business  and  residence — the  lower  floor 
being  used  for  a  saloon.  The  main  entrance  to  the  saloon 
is  in  the  southeast  corner  of  said  building,  and  opens  at  the 
point  where  the  alley  intersects  Pifth  street. 

After  setting  out  the  facts  above  stated,  it  is  alleged,  in 
substance,  that  the  defendant  has  erected  and  now  maintains 
a  large  pole  on  the  premises  of  the  plaintiff  at  the  inter- 
section of  said  street  and  alley;  that  the  pole  is  in  close 
proximity  to  and  directly  in  front  of  the  main  entrance  to 
said  saloon,  thereby  obstructing  the  view  from  said  build- 
ing, and  the  ingress  to  and  egress  from  said  saloon,  and 
otherwise  interfering  with  tlio  reasonal)le  and  beneficial  use 
and  enjoyment  of  said  premises ;  that  attached  to  said  poles 
are  divem  cross-arms,  which  extend  over  and  upon  said 
premises,  and  that  each  carries  a  number  of  w-ires,  operated 
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hj  and  belonging  to  said  defendant,  running  north  and 
south  over  and  upon  the  east  part  of  said  premises ;  that  the 
maintenance  of  said  cross-arms  and  wires  over  and  upon 
the  premises  of  the  plaintiff  is  and  always  had  been  with- 
out the  consent  or  license  of  the  plaintiff,  and  without  com- 
pensation; that  on  or  about  September  1,  1902,  the  plain- 
tiff notified  and  requested  the  defendant  to  remove  said 
pole  and  wires,  but  the  defendant  neglected  and  refused, 
and  still  neglects  and  refuses,  to  move  said  pole,  to  the 
plaintiff's  damage,  etc.  The  second  paragraph  of  amended 
complaint,  in  addition  to  the  allegation  set  out  in  the  first, 
alleges  that  the  maintenance  of  said  pole,  wires  and  cross- 
arms  constitutes  a  continuing  nuisance  and  is  a  detriment 
to  the  property  of  the  plaintiff,  and  that  he  is  without  ade- 
quate remedy  at  law.  Upon  the  foregoing  facts  the  plaintiff 
seeks  to  have  said  alleged  nuisance  abated  and  to  recover 
damages.  A  separate  demurrer  for  want  of  facts  was  over- 
ruled to  each  paragraph  of  amended  complaint,  and  de- 
fendant answered  (1)  in  general  denial;  (2)  that  it  is  a 
corporation  operating  under  a  franchise  granted  by  the 
common  council  of  Michigan  City  for  the  construction  and 
operation  of  its  lines ;  that  the  pole  in  question  was  erected, 
prior  to  the  time  plaintiff  became  possessed  of  said  lot,  un- 
der the  authority  and  franchise  aforesaid;  that  said  pole, 
cross-arms,  etc.,  were  a  part  of  and  necessary  to  the  success- 
ful operation  of  its  said  system.  A  demurrer  was  sustained 
to  the  second  paragraph  of  answer.  The  cause  was  tried  by 
jury,  resulting  in  a  general  verdict  in  favor  of  plaintiff,  and 
assessing  his  damages  at  $240.  With  the  general  verdict 
the  jury  returned  answers  to  interrogatories,  and,  over 
motions  for  judgment  no7i  obstante  veredicto  and  for  a  new 
trial,  judgment  was  rendered  on  the  verdict  in  favor  of 
plaintiff.    These  rulings  are  assigned  as  error. 

As  it  is  disclosed  by  the  record  that  said  pole  has 
1.    been  removed  since  the  filing  of  this  suit,  the  only 
question  for  consideration  is  that  of  damages. 
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The  appellant  insists  that  the  demurrer  should  have  been 

sustained  to  the  first  para^rraph  of  the  amended  complaint 

on  the  ground  that  the  theory  of  the  amended  eom- 

2.  plaint  is  that  said  pole  as  located  constituted  a  nui- 
sance.   It  is  also  insisted  (1)  that,  in  the  absence  of 

an  averment  to  the  contrary,  the  presumption  v^ould  be 
that  said  pole  was  erected  and  maintained  with  the  consent 
and  permission  of  the  common  council;  (2)  that  the  rea- 
sonable use  of  the  streets  of  a  city  by  a  telephone  system  is 
not  a  new  and  additional  servitude  for  which  the  abutting 
owner  is  entitled  to  compensation;  and  (3)  that  the  com- 
plaint does  not  show  by  direct  allegation  that  the  appellee 
suffered  injuries  beyond  other  property  owners  whose  lands 
abutted  on  the  highways  of  Michigan  City,  or  in  anywise 
differing  from  that  suffered  by  the  community  at  lai^e.  The 
presumption,  which  it  is  claimed  arises  from  the  absence  of 
such  averments,  does  not  render  the  complaint  bad.  Wheth- 
er the  particular  use  of  this  street  is  a  reasonable  one  is  a 
question  of  fact.  The  allegations  that  **said  pole  is  in  close 
proximity  and  directly  in  front  of  the  main  entrance  of  said 
saloon,  thereby  obstructing  the  view  from  said  building  and 
the  ingress  to  and  egress  from  said  saloon,  and  otherwise 
interfering  with  the  reasonable  and  beneficial  use  and  en- 
joyment of  said  premises,''  is,  when  taken  with  the  other 
allegations,  sufficient  to  charge  that  the  appellee  is  pecu- 
liarly damaged  and  in  a  way  not  suffered  by  other  mem- 
bers of  the  community  at  large. 

It  is  claimed,  further,  by  appellant  that  if  the  pole  was 

so  set  as  to  constitute  an  additional  burden  on  appellee's 

land,  then  so  setting  it  was  an  appropriation  of  ap- 

3.  pellee's  land  for  which  he  would  be  entitled- to  resort 
to  his  statutory  remedy  for  the  assessment  of  dam- 
ages.   §893  et  seq.  Burns  1901,  §881  et  seq.  R.  S.  1881.    If 
the  pole  was  so  set  as  to  be  an  additional  burden,  it  would 
not  change  the  character  of  the  act  in  so  setting  it  from 
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what  would,  in  law,  be  a  nuisance  to  an  appropriation  of 
the  property. 

The   pole    in   question,    located    as    it   was,    was 

4.  not  a  permanent  injury  to  appellee's  premises.  Mun- 
de  Pulp  Co.  V.  Keesling  (1906),  166  Ind.  479.  If 
it  were  an  appropriation  appellee  would  have  his 

5.  choice  of  remedies,  either  for  damages  or  under  the 
statute.    §893  et  seg.,  supra. 

Referring  to  the  recognized  rule  of  pleading — ^that  alle- 
gations must  be  stronger  than  merely  to  suggest  an  infer- 
ence, that  they  must  be  so  strong  as  to  enforce  the 

6.  inference  which  is  necessary  {Erwin  v.  Central  Vnion 
Tel.  Co.   [1897],   148   Ind.   365)— appellant   asserts 

that  the  allegation  **that  said  pole  is  in  close  proximity  to 
and  directly  in  front  of  the  main  entrance  to  said 
2.    saloon,  thereby  obstructing  the  view  from  said  build- 
ing, and  the  ingress  to  and  egress  from  said  saloon," 
etc.,  is  indirect  and  does  not  show,  nor  does  the  complaint 
show,  that  the  appellee  suffered  injury  beyond  other  prop- 
erty owners  whose  lands  abutted  on  the  highways  of  Michi- 
gan City,  or  in  anywise  differing  from  that  suffered  by  the 
community  at  large. 

The  allegations  set  out  should  be  considered  with  other 

averments  set  out,  viz.,  *'that  said  defendant  has  erected  and 

now  maintains  a  large  pole  at  the  point  on  the  prem- 

7.  isea  of  this  plaintiff  where  said  alley  intersects  said 
Fifth  street,"  and  **that  the  main  entrance  to  said 

saloon  is  in  the  southeast  corner  of  said  building,  said  en- 
trance being  at -the  point  where  said  alley  intersects  said 
Fifth  street."  These  allegations  are  not  made  by  way  of 
recital.    They  are  positive  averments. 

The  appellee  has  the  right  to  use  his  building  for  busi- 
ness purposes.     The  injury  to  appellee — the  interfer- 

8.  ence  with  the  free  access  of  the  public  to  his  place 
of  business — ^is  not  suffered  by  the  public  generally. 

Vol.  43—19 
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The  injury  to  appellee  from  loss  of  business,  depreciating 
the  rental  value  of  his  property,  is  peculiar  to  him.  Coburn 
V.  New  Tel.  Co.  (1901),  156  Ind.  90,  52  L.  R.  A.  671;  Terre 
Haute,  etc.,  R,  Co.  v.  Busell  (1886),  108  Ind.  113;  Walt- 
man  v.  RuM  (1884),  94  Ind.  225;  Adams  v.  Chicago,  etc, 
R.  Co.  (1888),  39  Minn.  286,  39  N.  W.  629,  1  L.  R.  A.  493, 
12  Am.  St.  644. 

Appellant  argues  that  the  amended  second  paragraph  of 

complaint  is  bad,  because  it  states  no  amount  of  damages, 

but  asks  that  appellant  be  enjoined  from  maintaining 

9.  its  pole  as  located,  and  that,  appellee's  grantor,  hav- 
ing deferred  action  until  the  rights  of  the  public  have 

intervened,  he  (appellee)  cannot  maintain  an  action  for 
either  ejectment,  injunction  or  successive  actions  for  tres- 
pass. If  this  paragraph  states  facts  suflBcient  to  entitle  ap- 
pellee to  an  injunction,  it  is  not  bad  for  failure  to  ask 
damages.  The  rights  of  the  public  in  a  telephone  system 
cannot  prevent  the  removal  of  a  pole  located  in  an  improper 
place.  The  location  of  the  pole  did  not  aflPect  appellee's 
grantor.  It  became  a  nuisance  to  appellee  after  he  had 
bought  the  ground  and  constructed  his  building.  There 
was  no  acquiescence  upon  the  part  of  said  grantor  in  the 
condition  following  the  construction  of  the  building.  The 
doctrine  of  acquiescence  does  not  apply  to  a  nuisance  unless 
it  has  continued  for  twenty  years.  Sherlock  v.  Louisville, 
etc,  R.  Co.  (1888),  115  Ind.  22;  Indiayia,  etc.,  R.  Co.  v. 
Allen  (1888),  113  Ind.  581.  The  cases  cited  by  appellant  are 
not  in  conflict  with  this  proposition. 
When  appellee  purchased  the  land,  the  pole  was  erected, 
lie  was  not  bound  to  build  with  reference  to  the  pole. 

10.  No  fixed  legal  rights  have  been  acquired,  either  by 
lapse  of  twenty  years  or  by  grant.    Campbdl  v.  Sea- 
man (1876),  68  N.  Y.  568,  584,  20  Am.  Rep.  567. 

Appellant  argues  that  the  court  erred  in  sustaining  the  de- 
murrer to  the  second  paragraph  of  answer.    The  ruling  was 
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correct,  for  the  reason,  if  for  no  other,  that  it  does  not 

11.  allege  that  the  location  at  the  particular  place  was 
necessary  to  the  successful  operation  of  the  system. 

No  rights  of  the  public  could  have  intervened  to  make  its 
continuance  in  that  location  necessary. 

The  pleadings  and  evidence  show  that  after  the  com- 
mencement of  this  suit,  but  before  trial,  the  pole  was 

12.  removed.     It  thus  appears  that  its  maintenance  at 
that  place  was  not  necessary. 

The  court  did  not  err  in  overruling  appellant's  motion 
for  judgment  on  the  answers  to  interrogatories  not- 

13.  withstanding  the  general  verdict,  for  the  reason  that 
there  is  not  an  irreconcilable  conflict  between  them 

and  the  general  verdict. 

The  first  two  reasons  for  a  new  trial  raise  the  question  of 

the  legal  sufficiency  of  the  evidence  to  support  the  verdict. 

It  is  argued,  **(1)  that  the  facts  disprove  the  alle- 

14.  gations  of  the  complaint  that  the  pole  obstructed  the 
ingress  to  and  egress  from  the  saloon;     (2)    that, 

granting  that  the  pole  somewhat  obstructed  such  ingress 
and  egress,  such  obstruction  did  not  materially  differ  from 
that  caused  by  such  poles  as  are  ordinarily  set  in  the  high- 
ways of  a  city."  The  pole  was  twenty  inches  in  diameter, 
and  was  located  seven  or  eight  inches  east  of  the  east  line 
of  the  lot,  eighteen  inches  north  of  the  south  line  of  the  lot, 
and  thirty-three  inches  from  the  steps,  in  line  with  the  cen- 
ter of  a  doorway  five  feet  eight  inches  wide,  situated  in  the 
corner  of  the  building,  and  six  feet  from  the  doorway  itself. 
The  location  occasioned  an  injury  to  appellee  different  from 
that  sustained  by  the  community  at  large.  The  obstruction 
to  the  view,  ingress  and  egress,  and  diminution  in  rental 
value  were  peculiar  to  appellee. 

It  is  also  claimed  that  the  damages  assessed  are  exces- 
sive. Suit  was  commenced  May  13,  1904.  Appellee  moved 
into  the  building  March  13,  1903.  The  evidence  showed  that 
the  rental  value  was  diminished  $10  per  month.     The  ap- 
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pellee  was  damaged  only  after  he  began  the  occupation  of 
the  building.  This  was  for  fourteen  months.  The  as- 
sessment— $240 — ^was  therefore  excessive  in  the  sum  of 
$100.  Witnesses  Kruger  and  Barnes  testified  as  to  the  rental 
value  with  and  without  the  alleged  nuisance. 

It  is  insisted  that  the  diminution  of  rental  value  is  spe- 
cial damage,  and  not  being  alleged  cannot  be  proved.    It  was 
held  in  MuJicie  Pulp  Co.  v.  Keesling,  supra,  that 

15.  where  the  injury  is  of  a  temporary  nature,  the  dimi- 
nution of  the  rental  value  is  recoverable  without  spe- 
cial allegation  thereof. 

It  is  further  urged  that  the  questions  asked  said  wit- 
nesses covered  too  much  in  point  of  time.    Appellee 

16.  calls  our  attention  to  the  fact  that  this  was  not  one  of 
the  grounds  of  appellant's  objection  before  the  trial 

court.    It  will  not  therefore  be  considered. 

Complaint  is  made  of  the  court's  refusal  to  allow  the 

appellant  to  ask  of  the  witness  Cruram,  '*What  effect,  if 

any,  would  the  interruption  of  the  pole  have  upon  the 

17.  general  system  of  the  telephone  company?"  and  re- 
fusal to  permit  said  witness  to  answer  said  question 

and  testify  '*that  the  interruption  of  the  pole  in  any  man- 
ner, by  way  of  removal,  would  affect  and  interrupt  the 
general  system  and  business  of  the  defendant  and  the  public 
at  large."  A  trespasser  cannot  defend  upon  the  ground 
that  the  removal  of  the  nuisance  complained  of  would  in- 
terfere with  his  business.  The  question  does  not  call  for  the 
effect  upon  the  public  at  large. 

The  tenth  reason  for  a  new  trial  was  the  refusal  to  permit 
the  following  question  and  answer:  *'Mr.  Crumm,  you 
have  testified  to  the  taking  down  of  this  pole  in  January, 
1906,  you  may  tell  the  jury  what  change  in  the  system  of 
the  Merchants  Mutual  Telephone  Company  was  made  at 
that  time?  A.  The  change  made  in  the  system  enabled 
the  defendant  company  to  remove  the  pole  in  question  with- 
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out  in  any  manner  interrupting  the  rights  of  the  public, 
which  had  intervened. ' ' 

The  thirteenth,  fifteenth,  sixteenth,  seventeenth,   eight- 
eenth and  nineteenth  causes  for  a  new  trial  relate,  respect- 
ively, to  the  refusal  of  the  court  to  permit  appellant 

18.  to  prove  over  what  territorj^  appellant's    telephone 
system  extended,  under  what  system  the  company  was 

operating,  that  it  was  changed  to  the  manual  system,  that 
it  would  have  stopped  the  service  of  the  telephone  company 
if  the  pole  had  been  removed  before  the  system  had  been 
changed,  how  many  telephones  were  in  operation  connected 
with  the  lines  which  were  attached  to  and  running  across 
the  pole  in  question  in  the  year  1903,  when  Mr.  Hirschman 
was  erecting  the  building  on  this  lot;  and  that  there  were 
250  telephones  connected  with  the  lines  running  over  that 
pole.  There  was  no  error  in  these  rulings.  Neither  the 
system,  the  extent  of  the  system,  nor  change  of  system  was 
material.  Mere  interference  with  business  is  not  ground  for 
the  refusal  to  remove  a  nuisance.  One  maintaining  a  nui- 
sance cannot  reasonably  object  to  its  removal.  The  num- 
ber of  wires  attached  to  or  connected  with  this  pole  was  not 
materiaL  This  would  not  change  the  character  of  the  objec- 
tionable location. 

The  fourteenth,  twentieth,  twenty-first  and  twenty-second 

causes  for  a  new  trial  have  reference  to  the  refusal  of  the 

court  to  permit  appellant  to  prove  that  the  pole  was 

19.  erected  pursuant  to  its  franchise,  and  in  the  precise 
spot  selected  by  the  street  commissioner  and  the  city 

engineer.  Neither  the  city  nor  the  officers  thereof  could 
grant  the  right  to  appellant  to  place  its  pole  in  such  place  or 
manner  as  to  interfere  with  the  enjojnment  of  private  prop- 
erty. 

It  is  claimed  that  the  court  erred  in  permitting  the  im- 
peachment of  appellant's  witness  Howe  by  Richard  W. 
Howard,  upon  an  immaterial  and  collateral  matter — ^\\^hether 
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Howe  said:     **I  hope  that  I  won't  miss  that  ear, 

20.  because  the  company  has  a  case  in  court  this  morn- 
ing, and  if  I  don't  side  in  with  the  company  I  will 

lose  my  job."  The  foundation  for  impeachment  was  prop- 
erly laid.  The  subject  under  discussion  between  Howe  and 
Howard  was  the  testimony  which  Howe  was  about  to  give. 
It  was  proper  matter  to  go  to  the  jury  for  the  purpose  of 
showing  his  interest  and  solicitude  in  giving  his  testimony. 
There  was  no  error  in  this  ruling. 

The    twenty-fourth,    twenty-fifth,    twenty-sixth,    twenty- 
seventh  and  twenty-eighth  causes  for  a  new  trial  relate  to 
the  refusal  to  give  instructions  requested  by  appel- 

21.  laiit.    They  were  framed  upon  the  theory  that  it  was 
the  duty  of  the  court,  upon  the  undisputed  facts,  to 

hold  as  a  matter  of  law  that  so  far  as  the  pole  itself — ^saying 
nothing  of  the  cross-arms  and  wires — ^was  not  a  nuisance, 
appellant  was  within  its  rights  in  its  maintenance.  These  in- 
structions were  framed  upon  an  incorrect  theory  and  were 
properly  refused. 

It  is  insisted  that  tlie  first  instruction  given  is  erroneous 
because  it  attempted  to  state  the  issues ;  that  it  was  mislead- 
ing for  the  following  reasons:    **(a)  If  the  obstruc- 

22.  tion  of  the  ingress  or  egress  were  an  issue  under  the 
pleading  (a  very  doubtful  proposition),  it  ignores  it; 

(b)  it  stated  that  the  defendant  crossed  plaintiff's  roof, 
something  not  alleged  in  the  complaint;  (c)  it  stated  that 
said  cross-arms  and  wires  interfered  with  the  reasonable  and 
beneficial  use  and  enjoyment  of  the  plaintiff's  property, 
which  is  not  alleged  in  the  complaint."  Among  other  things, 
this  instruction  stated:  '*That  said  pole  is  in  close  proxim- 
ity to,  and  directly  in  front  of,  the  main  entrance  to  appel- 
lee's place  of  business,  and  obstructs  the  view  of  said  build- 
ing on  both  the  upper  and  lower  floors,  and  interferes  with 
the  reasonable  use  and  enjoyment  of  the  same."  The  ques- 
tion of  ingress  and  (»gross  is  inclndod  in  the  foregoing.  The 
fact  that  the  jury  in  its  answers  to  interrogatories  found 
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that  110  damage  was  siiflferod  hy  and  on  account  of  the  wires 
and  eross-anns  shows  it  was  not  misled. 

The  second  instruction  jjiven  and  which  is  objected  to, 

reads:     **A  nuisance  is,  in  contemplati(m  of  law,  literally 

an  annoyance,  and  signifies  such  a  use  of  property  or 

23.  such  a  course  of  conduct  as,  irrespective  of  actual 
trespass   against   others,   or  of  malicious   or   actual 

criminal  intent,  transgresses  the  just  restriction  upon  the 
use  of  property  or  the  conduct  of  business  due  to  the  limita- 
tion which  the  law  imposes  upon  the  enjoyment  of  the 
property  where  it  interferes  with  the  rightful  enjoyment 
of  the  property  of  others.  A  private  nuisance  is  one  that 
affects  a  single  individual,  or  a  determinate  number  of 
persons  in  the  enjoyment  of  some  private  right  in  contra- 
distinction to  the  public."  It  is  claimed  to  be  erroneous  for 
the  following  reasons:  That  the  case  upon  the  proper  con- 
struction of  the  evidence  and  pleadings  involves  no  issue  of 
nuisance ;  that  if  it  did,  it  was  not  such  a  one  as  pertained 
**to  course  of  conduct"  referred  to  in  the  instruction,  and 
by  reason  of  its  generality  it  was  misleading. 

In  21  Am.  and  Eng.  Ency.  Law  (2d  ed.),  691,  it  is  said: 
"Taking  into  consideration  the  peculiar  circumstances  of 
each  particular  case  passing  directly  upon  the  point,  the 
clear  weight  of  authority  seems  to  be  that  (with  the  excep- 
tion of  a  nuisance  per  se,  the  existence  or  nonexistence  of 
which  is  a  question  of  law  purely)  the  court  must  instruct 
the  jury  as  to  w^hat  constitutes  a  nuisance  in  law,  and  the 
jury  must  determine  whether  or  not  the  particular  thing, 
act,  omission,  or  use  of  property  complained  of,  is  in  fact  a 
nuisance."  The  jury  was  instructed  in  harmony  wnth  the 
statement  of  law  just  given.  We  cannot  admit  that  the  ob- 
jections are  well  taken. 

Instructions  two  and  seven  taken  together  are  object<jd 
to  as  presenting  an  issue  not  involved  in  the  case. 

24.  Sufficient  mention  has  been  made  of  instruction  two. 
Instruction   seven   told   the   jurj'   that   whether   the 
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maintenance  of  the  pole  was  a  nuisance  -was  a  question  to 
be  determined  by  the  jury  from  the  evidence.  The  one  in- 
struction defined  a  nuisance,  and  the  other  told  the  jury 
to  determine  from  the  evidence  whether  the  acts  complained 
of  constituted  a  nuisance. 

Instruction  three  given,  stated,  in  substance,  that  under 

the  law  the  reasonable  use  of  the  streets  of  the  city  was  not 

an  additional  servitude  for  which  abutting  owners 

25.  were  entitled  to  compensation ;  but  the  mere  fact  that 
the  property  owner  has  no  right  to  recover  damages 

for  the  erection  of  a  pole  in  a  street  or  highway  of  the  city 
does  not  prevent  the  recovery  of  damages  where  the  i)ole  is 
so  placed  and  maintained  as  to  interfere  with  the  comfort- 
able and  reasonable  enjoyment  of  the  premises.  This  in- 
struction is  said  to  be  erroneous  because  of  the  use  of  the 
word  ** comfortable."  The  statute  defines  **a  nuisance  as 
an  interference  with  the  free  use  of  and  comfortable  enjoy- 
ment of  one's  property."  The  language  used  is  substantially 
equivalent  to  the  words  of  the  statute.  One  of  the  defini- 
tions given  by  Anderson  is:  '*That  which  annoys  and  dis- 
turbs one  in  possession  of  property  rendering  its  ordinary 
use  and  occupancy  physically  uncomfortable  to  him,"  There 
was  no  error  in  giving  this  instruction. 

The  fourth  instruction  given  recognizes  the  right  of  the 
legislature  to  delegate  to  a  city  the  power  to  grant  to  tele- 
graph and  telephone  companies  the  privilege  of  erect- 

26.  ing  and  maintaining  telegraph  and  telephone  poles 
and  wires  upon  its  streets,  but  tells  the  jury  that  nei- 
ther the  legislature  nor  the  common  council  has  the  right 
to  authorize  the  substantial  impairment  of  the  beneficial  en- 
joyment of  property  outside  of  that  portion  taken  for  the 
streets  or  highways ;  the  supervision  and  control  by  the  city 
being  limited  to  that  portion  used  by  the  public  generally, 
and  known  as  the  street  or  highway.  It  is  claimed  that  the 
instruction  is  erroneous  because  it  excluded  the  city  from 
the  sidewalks.    A  street  is  a  highway  from  property  line  to 


NOVEMBER  TERM,  1908.  297 


Brown  r.  State,  ex  rel. — 13  Ind.  Api».  2J)7. 


property  line.  The  instruction  does  not  exclude  the  right 
to  control  the  sidewalk.  It  gives  the  city  control  of  that 
property  taken  for  highways  and  known  as  streets  and  high- 
ways, and  sidewalks  are  included  in  streets  and  highways. 

Instruction  eight,  upon  the  subject  of  damages,  is  objected 
to  for  the  reason  of  its  statement  of  a  cause  which  the  com- 
plaint did  not  embrace.     The  special  findings  show, 

27.  however,  that  the  jury  did  not  consider  the  particular 
ground  referred  to,  and  the  rights  of  appellant  could 

not  have  been  prejudiced  thereby. 

We  find  no  reversible  error,  excepting  the  amount  of 

damages  assessed.     If  within  thirty  days  from  this  date 

appellee  enters  upon  the  proper  record  his  remittitur 

28.  of  $100,  the  judgment  will  stand  affirmed ;   otherwise 
it  will  be  reversed,  with  instructions  to  sustain  appel- 
lant's  motion  for  a  new  trial. 


Brown  et  al.  v.  The  State  of  Indiana,  ex  rel. 

Joyce. 

[No.  7.002.    Filed  February  1«,  1909.] 

Appeal. — Dismissal — New  Trial. — BUI  of  Exceptions, — Presenta- 
tion,— Where  appellant  questioued  only  the  overruling  of  its  mo- 
tion for  a  new  trial,  reasons  for  which  can  be  determined  only 
from  a  consideration  of  the  bill  of  exceptions  which  was  not  pre- 
sented to  the  trial  Judge  for  ajiproval  within  the  time  granted, 
no  question  is  presented,  and  the  appeal  will  be  dismissed. 

From  Jefferson  Circuit  Court ;   Iliram  Francisco,  Judge. 

Action  by  The  State  of  Indiana,  on  the  relation  of  Grace 
Joyce,  against  Hugh  S.  Brown  and  another.  From  a  judg- 
ment for  plaintiff,  defendants  appeal.    Appeal  dismissed. 

R  V.  Cravens,  for  appellants. 

C.  8.  Tandy,  0.  8.  Pleasants  and  F.  M.  Oriffith,  for  ap- 
pellee. 

Per  Curiam. — The  only  error  discussed  hy  appellants  is 
the  action  of  the  court  in  overruling  their  motion  for  a  new 
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trial.  The  reasons  for  a  new  trial  can  be  determined  only 
from  a  consideration  of  the  bill  of  exceptions,  which  was  not 
presented  to  the  trial  jud^e  for  his  approval  within  the  time 
fixed.  It  is  not,  therefore,  properly  in  the  record,  and,  as  no 
question  is  here  presented,  appellee's  motion  to  dismiss  the 
appeal  must  be  sustained. 
Appeal  dismissed. 


ROZELL   ET  AL.   V.   CrANFILL. 

[No.  6,420.    FUed  October  14,  1908.    Uelicariug  denied  January  6. 
1909.    Transfer  denied  February  16,  1909.] 

1.  Descent  and  Distribution. — Widow  icith  Children. — Real  Prop- 
erty,— Suhffcquent  Marriage  of  indotc. — Partitiotu — Judgment. — 
Where  a  husband  died,  leaving  a  widow  and  children,  and  the 
widow  remarrieil  and  filed  a  suit  for  partition  alleging  that  she 
was  the  owner  of  one-third  of  such  real  estate  In  fee  simple,  a 
decree  in  her  fnvor  thut  she  was  the  owner  of  such  part  in  fee 
simple  and  sotting  off  such  interest  to  her,  does  not  estc^  such 
children,  after  her  death  during  such  subsequent  marriage,  from 
claiming  title  to  such  real  estate  under  §3015  Burns  1908,  §2484 
R.  S.  1881,  casting  the  descent  upon  surviving  children  as  to  all 
lands  receivetl  by  a  widow  from  her  husband,  where  she  re- 
marries,   p.  .TOO. 

2.  Descent  and  Distribution. —  Remarrying  Widow. —  Chadless 
Second  Wife.— Title.— Alienation.'— Vmler  §,'«>15  Bums  1908, 
§2484  R.  S.  1881,  a  remarrying  widow,  there  being  living  chil- 
dren by  the  former  marriage,  takes  a  fee-simple  title,  without 
the  privilege  of  alienation,  to  one-third  of  the  deceased  hus- 
band's real  estate,  but  descent,  as  to  such  property.  Is  cast  uix)n 
her  children  by  the  marriage  in  virtue  of  which  she  received 
such  real  estate:  and  under  §2487  U.  S.  1881,  a  childless  second 
wife,  there  l>eing  children  of  her  husband  surviving,  took  a  fee- 
simple  title,  without  the  i)owor  of  alienation,  to  one-third  of  her 
husband's  real  estate,  the  same  descending  to  his  children  at  her 
death,     p.  302. 

Prom  Hancock  Circuit  Court;  Edward  W.  Felt,  Special 
Judge. 

Suit  by  Seth  Rozell  and  others  ajyainst  Nathan  CranfilL 
From  a  judfi^ment  for  defendant,  plaintiffs  appeal.  /?c- 
versed. 
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Jesse  Sanfard,  Charles  L.  Tindull,  Edwin  T.  Olascock 
and  Robert  E.  Martin,  for  appellants. 

William  W.  Cook  and  Charles  H.  Cook,  for  appellee. 

Habb^  C.  J. — The  questions  of  law  involved  in  this  ease 
arise  upon  the  following  facts  appearing  in  the  special  find- 
ing of  the  court  below. 

On  April  8,  1872,  Barzilla  Rozell  died  intestate,  the  owner 
of  four-fifths  of  120  acres  of  land  in  Hancock  county,  and 
left  surviving  him,  as  his  sole  heirs  at  law,  Susan  Rozell,  his 
widow,  and  appellants,  his  children.  Subsequently  the 
widow  intermarried  with  John  Childers,  and  after  this  she 
and  her  second  husband  brought  suit  in  the  Hancock  Cir- 
cuit Court,  setting  forth  said  facts,  and  asserting  that  Susan, 
as  such  widow,  was  the  owner  in  fee  simple  of  the  undivided 
one-third  of  said  land,  and  said  appellants  the  undivided 
two-thirds  thereof,  and  praying  that  said  Susan's  interest  be 
set  off  to  her  in  severalty,  and  such  proceedings  were  had 
therein  that  a  decree  of  partition  was  duly  entered  by  said 
court,  in  which  it  was  ordered  that  eleven  forty-fifths  part 
in  value  pf  said  120  acres  be  set  off  to  said  Susan  Childers 
in  severalty,  in  fee  simple.  Commissioners  were  duly  ap- 
pointed to  make  said  partition,  and  said  commissioners  set 
off  to  said  Susan,  as  and  for  her  undivided  interest  in  said 
premises,  the  lands  described  in  appellants'  complaint. 
Said  commissioners  duly  reported  their  action  therein  to  the 
court,  and  said  partition  was  duly  confirmed  by  the  court. 
Afterwards  said  Susan  and  her  husband  executed  a  deed  of 
conveyance  for  said  premises  to  John  Trees,  who  paid  full 
value  for  the  same.  Said  Trees  subsequently  conveyed  the 
same,  for  a  valuable  consideration,  to  the  appellee,  who 
claims  title  to  the  land  by  virtue  of  said  deed.  The  mar- 
riai?e  relation  between  said  Susan  and  John  Childers  con- 
tinued until  December  18.  1894,  when  said  Susan  died,  loav- 
in«r  the  appellants,  her  children  by  Barzilla  Rozell,  surviv- 
ing her. '  Upon  this  state  of  facts  the  appellants  claim  title 
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to  the  premises  under  and  by  virtue  of  §3015  Bums  1908, 
§2484  R.  S.  1881,  which  is  as  follows:  **If  a  widow  shall 
marry  a  second  or  any  subsequent  time,  holding  real  estate 
in  virtue  of  any  previous  marriage,  and  there  be  a  child  or 
children  or  their  descendants  alive  by  such  marriage,  such 
widow  may  not,  during  such  second  or  subsequent  marriage, 
with  or  without  the  assent  of  her  husband,  alienate  such  real 
estate ;  and  if,  during  such  marriage,  such  widow  shall  die, 
such  real  estate  shall  go  to  her  children  by  the  marriage  in 
virtue  of  which  such  real  estate  came  to  her,  if  any  there 
be :  Provided,  however,  that  such  widow  and  her  living  hus- 
band may  alienate  such  real  estate,  if  her  children  by  the 
marriage  in  virtue  of  which  such  real  estate  came  to  her 
shall  all  be  of  the  age  of  twenty-one  years  and  join  in  such 
conveyance/' 

It  is  the  contention  of  appellee,  and  was  evidently  the 
theory  upon  which  the  case  was  decided  by  the  court  below, 

that  the  judgment  in  the  partition  proceedings  con- 
1.     clusively  adjudicated  the  question  of  title  to  the  lands 

in  question  against  the  appellants,  and  had  the  effect 
to  loosen  the  ties  by  which  the  statute  had  bound  the  hands 
of  the  widow  and  her  second  husband,  and  empowered  her 
to  convey  the  lands  she  had  derived  by  descent  from  her 
firet  husband.  This  contention  cannot  be  sustained.  The 
proceedings  instituted  by  the  widow  against  her  children 
was  purely  and  simply  an  action  for  the  partition  of  lands 
they  owned  in  common.  No  other  relief  was  sought  or 
granted.  All  the  facts  upon  which  the  appellants'  rights  in 
this  case  are  founded  were  set  forth  in  the  widow's  com- 
plaint in  the  partition  suit,  and  they  were  adjudged  by  the 
court  to  be  true. 

It  is  true  that  in  decreeing  partition  it  was  adjudged 
that  the  widow  was  the  owner  in  fee  simple  of  the  undivided 
eleven  forty-fifths  parts  of  the  premises,  but  this,  if  it  were 
any  adjudication  of  title,  is  not  antagonistic  to  the  claim  as- 
serted by  the  appellants.     Appellants  claim  the  land,  not 
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because  their  mother  did  not  own  the  interest  that  she  took 
from  her  deceased  husband  in  fee  simple,  but  because  dur- 
ing the  second  marriage  relation  she  was  disqualified  by  law 
from  alienating  that  fee-simple  interest,  and  when  she  died, 
such  marriage  relation  still  subsisting,  the  land  descended 
from  her  to  them. 

The  judgment  of  the  court  below  is  reversed,  with  in- 
structions to  restate  the  conclusions  of  law  in  conformity 
with  this  opinion. 


On  Petition  Folfe  Rehearing. 

RabB;  J. — Appellee  earnestly  insists  in  his  petition  for  a 
rehearing  that  in  the  decision  of  this  case  the  court  mis- 
conceived the  nature  of  the  issues  in  the  partition  proceed- 
ings in  which  the  appellee's  grantor *s  interest  in  her  de- 
ceased husband's  lands  was  set  off  to  her  in  severalty,  and 
the  legal  effect  of  the  decree  therein. 

The  complaint  in  that  proceeding,  filed  by  the  widow,  set 
forth  as  the  source  of  her  title  and  foundation  of  her  right 
to  partition  the  fa/?t  that  Barzilla  Rozell  died  intestate,  the 
owner  of  the  premises,  and  left  his  widow  and  the  appellants 
here,  his  children,  a«  his  sole  heirs  at  law,  and  that  the 
widow  was  the  owner  of  one-third  of  the  premises  in  fee 
simple,  and  her  children  the  owners  of  the  two-thirds  there- 
of, and  the  sole  relief  asked  was  that  her  interest  be  set  off 
to  her  in  severalty.  Other  parties  were  joined,  and  the 
facts  with  reference  to  the  claim  of  title  set  forth  in  the 
complaint  showed  that  they  had  an  interest  in  the  land  de- 
scribed in  the  complaint,  but  no  relief  of  any  kind  was 
asked  against  them.  They  set  up  a  cross-complaint  aver- 
ring substantially  the  same  facts  appearing  in  the  complaint, 
and  asked  for  partition,  and  that  their  interest  be  set  off  in 
severalty ;  but  neither  the  complaint  nor  the  cross-complaint 
stated  facts  which  entitled  any  party  to  the  action  to  a  de- 
cree quieting  title,  and  no  such  decree  was  entered. 
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And  not  only  does  tlie  express  terms  of  the  statute  declare 
that  **if  a  husband  die  testate  or  intestate,  leaving  a  widow, 
one-third  of  his  real  estate  shall  descend  to  her  in 
2.  fee  simple"  (§3014  Burns  1908,  §2483  R.  S.  1881), 
but  it  has  repeatedly  been  held  for  many  years 
that  under  the  orijrinal  section  twenty-four  of  the  statute  of 
descents  (§2487  R.  S.  1881)  a  childless  second  or  subsequent 
wife,  whose  husband's  <-hildren  or  their  descendants  survived, 
took  a  f(>e-simple  interest  in  her  husband's  real  estate,  al- 
though she  was  powerless  to  sell  the  estate,  and  the  husband's 
children  took  the  same  by  ^esc(»nt  from  her  at  her  death. 
Th^rp  V.  Hanes  (1886),  107  Ind.  324;  Utterback  v.  Ter- 
hune  (1881),  75  Ind.  363;  Hendrix  v.  McBeih  (1882),  87 
Ind.  287;  Flenner  v.  Benson  (1883),  89  Ind.  108;  MonU 
gomery  v.  McCumher  (1891),  128  Ind.  374;  Hahig  v.  Dodge 
(1891),  127  Ind.  31 ;  Reagan  v.  Hheeis  (1892),  130  Ind.  185; 
lUishfon  V.  Harvey  (1896),  144  Ind.  382;  Helt  v.  Helt 
(1899),  152  Ind.  142;  Byrum  v.  Henderson  (1898),  151 
Ind.  102;  JoJnison  v.  Johnson  (1899),  153  Ind.  60;  Oriffis 
v.  First  Xat.  Bank  (1907),  168  Ind.  546;  Garrison  v.  Day 
(1905).  36  Ind.  App.  543. 

The  identical  question  presented  by  the  record  in  this 
case  was  decided  adversely  to  the  contention  of  appellees  in 
the  case  of  Thorp  v.  Hanes,  supra. 

AVe  are  referred  to  an  obiter  expression  in  the  opinion  of 
the  court  in  the  csbc  of  McAdams  v.  Bailey  (1907),  169  Ind. 
518,  13  L.  R.  A.  (N.  S.)  1003,  to  the  effect  that  the  estate  of 
the  widow  under  such  circumstances  was  in  the  nature  of  a 
base  or  determinable  fee.  Our  laws  of  descent  recognize 
no  such  thing  as  a  base  fee,  and  the  court  did  not  mean  to 
be  understood  as  holding  that  a  widow  did  not  take  an 
estate  in  fee  simple  in  the  lands  of  her  deceased  husband. 

Petition  for  rehearing  overruled. 


A 
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^lanchard-Carlislb  Company  v.  Garritson. 

[No.  6,264.    Filed  February  17,  1900.  J 

^^^TMDMifCE. — Declarations  of  Secretary  and  Treasurer  of  Vorpo- 

^*»f>ft. — Admiasibility, — Res  Gestae, — Declarations  of  a  secretary 

^     ^   treasurer  of  a  corporation  as  to  the  receipt  of  payment  for  an 

^^^^^"^^unt  are  not  admissible  against  the  corporation  unless  shown 

^^^*^ave  been  made  during  the  transaction  of  the  company's  busi- 

t^^^^  relating  to  such  account,  or  as  part  of  the  res  gestae  of  the 

2.      ^  ^saction.     p.  304. 

^.^^"^PEAL. — Vew  Trial. — Insufficient   Evidence. — Where   the   only 

Cb^    ^ence  supporting  a  decree  was  legally  inadmissible,  such  de- 

-^^^^  will  be  reversed  as  unsupiK)rted.    p.  ;i05. 

^  ^^m  Howard  Superior  Court;   B.  F.  Harness,  Judge. 

rv     ^it  by  the  Blanchard-Carlisle  Company  against  James  H. 
Nitf^ritson.     Prom  a  decree  for  plaintiff  for  a  part  of  its 
claim,  it  appeals.    Reversed. 

B.  C.  Moan,  for  appellant. 

Blacklidge,  Shirley  &  Wolf,  for  appellee. 

Mters,  J. — This  was  a  suit  by  appellant  against  appel- 
lee to  foreclose  a  mechanic's  lien.  The  complaint  alleges 
that  the  plaintiff,  a  corporation,  furnished  to  one  Bacon 
certain  building  materials  which  were  used  by  him,  as  con- 
tractor, in  the  construction  of  a  certain  storeroom  for  de- 
fendant ;  that  there  is  an  unpaid  balance  of  $173.47 ;  and 
that  the  plaintiff  caused  notice  of  the  lien  to  be  recorded. 
Defendant  answered  in  three  paragraphs:  (1)  General  de- 
nial; (2)  payment;  (3)  waiver  of  the  lien  by  plaintiff. 
Reply  in  denial  to  the  second  and  third  paragraphs  of  an- 
swer. Trial  by  the  court,  and  a  finding  in  favor  of  plaintiff 
for  $16.72,  and  $15  attorneys'  fees,  and  a  decree  foreclosing 
the  lien. 

The  overruling  of  appellant's  motion  for  a  new  trial  is 
assigned  as  error.  One  of  the  causes  stated  in  the  motion 
was  error  in  admitting  certain  evidence. 

The  answer  of  waiver  was  in  bar  of  the  entire  lien.  So  it 
is  practically  conceded  by  both  parties  that  the  cause  was 
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tried  upon  the  answer  of  payment,  and  upon  that  theory 
the  cause  will  be  considered. 

In  substance,  the  evidence  relative  to  this  issue  was  that, 
after  the  completion  of  the  building  in  which  the  materials 
furnished  by  appellant  were  used,  the  contractor  called 
upon  appellee  for  a  settlement.  Appellee  then  had  a  con- 
versation over  the  telephone  with  one  of  appellant's  repre- 
sentatives, in  which  he  told  such  representative  that  Bacon 
was  then  at  his  place  of  business  and  wanted  a  settlement. 
Part  of  said  conversation  was  as  follows:  **  *Now,  shall  I 
pay  him  the  whole  amount?'  He  said,  *Tes.'  I  said  'All 
right,  I  will  pay  him  all  of  it.'  He  said  *A11  right'  "  Ap- 
pellee then  paid  Bacon  the  full  contract  price.  On  the  same 
day  Bacon  paid  to  appellant  $1,050. 

The  bill  of  particulars  filed  with  the  complaint,  and 
which  the  uncontradicted  evidence  shows  to  be  a  correct 
statement  of  the  value  of  the  material  furnished  Bacon  and 
used  in  appellee's  building,  amounted  at  that  time  to 
$1,206.75.  After  that  time  materials  of  the  value  of  $16.72 
were  furnished  Bacon  on  the  same  account,  and  is  a  part  of 
the  $173.47,  for  which  the  lien  was  filed.  The  only  other 
evidence  on  this  subject  was  the  testimony  introduced  by 

appellee,  and  related  to  admissions  made  by  B.  P. 
1.    Blanchard,  secretary  and  treasurer  of  appellant,  at 

appellee's  place  of  business  about  ten  days  after  the 
conversation  referred  to.  This  evidence  was  introduced, 
not  for  the  purpose  of  contradicting  any  statement  of 
Blanchard's,  but  as  a  part  of  appellee's  evidence-in-chief. 
The  question  propounded  to  the  witness,  in  substance,  was 
whether  he  had  had  any  other  conversation  with  any  man- 
aging officer  of  the  company  about  the  state  of  the  account 
between  the  company  and  Mr.  Bacon,  and  if  so  to  give  the 
conversation.  Over  appellant's  objection  the  witness  was 
allowed  to  answer  as  follows:  **I  just  had  a  conversation 
with  Mr.  Blanchard.    He  came  to  the  store  there  and  wo 
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were  talking.    I  told  him  I  had  settled  with  Bacon.    lie  said, 
'Yes,  we  got  our  money  all  right.'  *' 

^  Why  Blanchard  was  at  the  store  of  appellee  at  the  time  of 
the  alleged  admission  is  not  shown.  Whether  there  as  a 
visitor,  or  on  business  personal  to  himself,  or  in  relation  to 
some  business  connected  with  appellant,  does  not  appear.  It 
appears  that  the  admission  was  made  during  a  general  con- 
versation in  which  appellee  told  Blanchard  that  he  had  paid 
Bacon  in  full  for  building  his  storeroom.  There  is  abso- 
lutely no  showing  connecting  Blanchard  with  the  particular 
transaction,  either  before  or  at  the  time  the  admission  was 
made.  It  does  appear  that  he  was  appellant's  secretary  and 
treasurer,  but  as  to  his  duties  we  have  no  information.  The 
mere  fact  that  he  was  such  officer  did  not  make  the  evidence 
admissible  against  his  principal.  1  Ency.  Ev.,  556.  Assum- 
ing that  Blanchard  was  an  agent  with  general  authority, 
still  he  would  not  be  within  the  rule  making  the  admissions 
of  an  agent  against  his  prmcipal  admissible,  only  when  made 
while  actually  transacting  for  his  principal  the  business  to 
which  the  declarations  relate,  or  so  closely  connected  with 
the  business  being  transacted  as  to  make  them  a  paii;  of  the 
res  gestae.  Hynds  v.  Hays  (1865),  25  Ind.  31,  34;  Ohio, 
etc.,  K,  Co,  V.  mcin  (1892),  133  Ind.  243,  247,  19  L.  R.  A. 
733;  LaFayette,  etc.,  It  Co.  v.  Ehman  (1868),  30  Ind.  83; 
La  Rose  v.  Logansport  Nat.  Bank  (1885),  102  Ind.  332,  346; 
Danner  Land,  etc.,  Co.  v.  Stanewall  Ins.  Co.  (1884),  77  Ala. 
184;  Tuthill  Spring  Co.  v.  Shaver  Wagon  Co.  (1888),  35 
Fed.  644;  Goetz  v.  Bank  of  Kansas  City  (1887),  119  U.  S. 
551.  560,  7  Sup.  Ct.  318,  30  L.  Ed.  515 ;  1  Ency.  Ev.,  548, 
551. 

The   evidence   relating   to   the   admission    of   Blanchard 

should  have  been  excluded.     The  exclusion  of  this 

2.    evidence  leaves  the  decision  of  the  trial  court  without 

any  evidence  to  support  it. 
The  judgment  is  reversed,  and  cause  remanded,  with  in- 
structions to  sustain  the  appellant's  motion  for  a  new  trial 

Vol..  43—20 
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Majenica  Telephone  Company  v.  Rogers. 

[Xo.  GU502.    Filed  February  18,  1909.] 

1 .  Appeal. — Term-Time. — Dcfccti  vc  Bond. — .4 ppearancc. — Effect, — 
Where  an  appeal  bond  is  defective  or  wanting,  and  the  apijellcf* 
files  a  brief  upon  the  merits,  the  api)eal  will  not  be  dismissed, 
but  will  be  considered  a  vacation  api)eal.    p.  307. 

2.  APFEAifc — Bond. — Defects. — An  api^eal  bond  which  omits  the 
name  of  the  surety  in  the  body  thereof,  and  which  is  not  signed 
by  the  appellant,  is  sufficient    p.  307. 

3.  Injunction. — Erection  of  Telephone  Line  Upon  Plaintiffs  Land. 
— Cessation  After  8uit. — Damages, — Where  a  telephone  comi>any 
threatened  to  stretch  its  wires  over  plaintlfTs  land,  without  right, 
but  failed  to  do  so,  after  suit  was  brought,  the  plaintiff  has  a 
right  to  an  injunction  and  nominal  damages,    p.  3(X). 

4.  Trial.  —  Evidence,  —  Vaiiance,  —  Injunction.  —  Telephones.  — 
Where  a  complaint  alleged  that  defendant  telephone  company  had 
stretched  its  wires,  without  right,  over  plaintiflTs  land,  and  the 
proof  showed  that  the  poles  were  set,  but  the  wires  were  not 
strung,  there  is  no  material  variance,  and  an  injunction  was 
proi)er.    p.  310. 

5.  Telegraphs  and  Telephones. — Invading  Private  Lands. — Stat- 
utes.—Section  5796  Burns  1908,  Acts  1903,  p.  204,  giving  telephone 
companies,  oix^rating  outside  of  cities  and  towns,  the  free  use  of 
the  highways,  and  providing  that  they  shall  not  obstruct  ingress 
to  nor  egress  from,  any  premises,  does  not  authorize  a  com- 
pany to  invade  private  land  for  the  purpose  of  stretching  wires 
over  it.    p.  310. 

6.  Evidence. — Intention. — Telephone  Companies, — Injunction, — In 
a  suit  to  restrain  a  telephone  company  from  stretching  its  wires 
over  plaintiffs  land,  testimony  by  a  director,  of  the  intention  of 
the  company,  unsupported  by  any  acts  of  the  company,  was  prop- 
erly excluded,     p.  310. 

7.  Injunction. — Stretching  Telephone  Wires  Over  Plaintiffs  lAitid. 
— Evidence. — Inferences, — W^here  the  evidence  showed  that  de- 
fendant telephone  company  dug  a  hole  in  which  to  set  a  telephone 
IJole.  in  such  a  position  that  the  wires  if  strung  thereon  would 
necessarily  pass  over  plaintlfTs  land,  and  plalntllT  filled  the 
same,  the  defendant  shortly  after  reopening  same  In  the  work 
of  constructing  its  line,  the  court's  inference  of  a  threateneil 
invasion  of  plaintiflf's  rights  Is  warranted,    p.  312. 

8.  Appeal. — Harmless  Error. — Notninal  Damages. — Questions  con- 
cerning evidence  of  substantive  damages  will  not  be  considered 
on  appeal,  where  only  nominal  damages  were  awarded,  and 
where  plaintiflT  was  entitled  thereto,    p.  312, 
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Prom  Iliintington  Circuit  Court;  James  C,  Branyan, 
Judge. 

Suit  by  Clinton  Rogers  against  the  Majenica  Telephone 
Company.  Prom  a  decree  for  plaintiff,  defendant  appeals. 
Affirmed, 

M.  L.  Spencer  and  W.  A,  Branyan,  for  appellant. 
Fred  H.  Boxvers  and  Milo  Feightner,  for  appellee. 

Myebs,  J. — It  is  suggested  by  counsel  for  the  appellee 

that  the  appeal  herein  should  be  dismissed  because  the  bond 

for  the  appeal  in  terms  did  not  contain  the  name  of 

1.  the  surety  in  the  body  thereof,  and  was  not  signed  by 
the  appellant,  the  judgment  defendant,  but  by  the 

surety  alone.  If  the  bond  could  be  regarded  as  insufficient 
to  perfect  an  appeal  in  term,  the  full  appearance  of  the  ap- 
peUee  by  the  filing  of  his  brief  upon  the  merits  of  the  cause 
would  be  sufficient  to  give  this  court  jurisdiction  of  his 
person,  and  the  appeal  would  be  treated  as  one  taken  in 
vacation.  Hazelton  v.  De  Priest  (1896),  143  Ind.  368;  Mc- 
Kintvey  v.  Hartmnn  (1896),  143  Ind.  224;  Loucheim  v.  See- 
ley  (1896),  151  Ind.  665.  But  the  omission  suggested  did 
not  render  the  bond  ineffective.    Supreme  Council, 

2.  etc.,  v.  Boyle  (1896),  15  lud.  App.  342,  345;  Shroyer 
V.  Simons  (1896),  14  Ind.  App.  631;    Opp  v.  Ten 

Eyck  (1885),  99  Ind.  345;  Stults  v.  Zahn  (1889),  117  Ind. 
297;  H inkle  v.  Holmes  (1882),  85  Ind.  405. 

A  special  finding  was  rendered,  and  the  appellant  as- 
signs that  the  court  erred  in  its  conclusions  of  law  upon 
the  facts  found  and  in  overruling  its  motion  for  a  new  trial. 

The  suit  was  one  for  an  injunction  and  for  damages.  The 
court  found,  in  substance,  that  the  appellee  was  the  owner 
in  fee  simple  of  a  certain  parcel  of  land  in  Huntington 
county.  A  public  highway  extending  east  and  west  ad- 
joined this  land  on  the  north  and  a  public  highway  running 
north  and  south  adjoined  it  on  the  east  side.  The  appellant, 
a  corporation,  maintaining  and  operating  a  rural  telephone 
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system,  and  having  a  franchise,  granted  by  the  commission- 
ers of  the  county,  authorizing  it  to  construct  its  lines  on 
these  highways,  through  its  authorized  agents  and  employes, 
without  obtaining  the  permission  of  appellee,  and  without 
notifying  him,  dug  a  hole  four  or  five  feet  deep  at  a  point 
one  foot  east  and  eight  feet  south  of  the  northeast  corner 
of  said  land,  within  the  limits  of  said  highway  running 
north  and  south,  for  the  purpose  of  locating  a  telephone  pole 
at  that  point.  The  digging  of  the  hole  exposed  a  four-inch 
tile  which  drained  appellee's  premises.  The  tile  was  slightly 
broken  by  appellant's  workmen,  but  was  repaired  so  that 
the  injury  did  not  affect  its  use.  The  next  day,  and  before 
any  pole  was  erected  in  this  excavation,  the  appellee  filled 
the  hole  with  dirt,  and  at  the  same  time  notified  one  of  ap- 
pellant's managers  that  he  was  opposed  to  the  erection  of  « 
pole  at  that  point,  for  the  reason  that  the  wires  placed 
thereon  and  connected  vnth  the  pole  erected  on  the  other 
side  of  the  premises  would  cross  over  his  grounds,  passing 
near  his  house,  over  his  bam,  and  above  a  pear  tree  in  his 
front  yard.  Said  manager  at  that  time  admitted  to  appel- 
lee that  the  company  intended  thus  to  maintain  its  wires 
across  said  premises.  Whereupon  appellee  notified  said 
manager  that  he  would  not  suffer  the  line  so  to  be  main- 
tained. Five  days  later  the  appellant,  through  its  manager 
and  workmen,  returned,  and  without  appellee's  knowledge 
or  consent  reopened  said  hole  and  placed  therein  a  telephone 
pole  eight  inches  in  diameter  and  twenty-eight  feet  in  height 
above  the  soil,  to  which  they  were  about  to  attach  a  tele- 
phone wire,  to  be  stretched  to  the  next  pole  erected  by  the 
company,  and  over  appellee's  premises,  through  his  front 
yard,  ten  feet  in  front  of  his  house,  in  which  he  and  his 
family  lived,  over  a  pear  tree,  and  above  the  roof  of  his 
barn.  At  this  stage  of  the  proceedings  appellee  begun  this 
suit  to  enjoin  appellant  from  so  erecting  its  wires  and  for 
damages.  After  this  suit  was  commenced  appellant  changed 
its  plan  of  erecting  its  line  at  that  point,  changed  said  pole 
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and  line  so  as  not  to  interfere  with  appellee's  premises,  and 

^here  is  now  no  objection  to  the  telephone  line  as  there 
placed  by  the  defendant  on  the  new  route."  The  couil  fur- 
ther found  that  at  the  time  of  the  bringing  of  this  suit  there 
^as  good  reason  for  believing  that  the  appellant  was  at- 
tempting to  erect  the  line  so  as  to  cross  over  and  above  ap- 
pellee's premises  in  the  manner  before  described,  but  that 

there  was  no  very  material  injury  done'*  appellee  by  what 
^as  actually  done,  and  that  the  threatened  injury  **has  been 
wholly  obviated  by  the  change  made  by  the  defendant  since 
the  commencement  of  this  suit." 

The  court  stated  as  its  conclusions  of  law  that  the  appel- 
fec  should  recover  his  costs  in  this  suit,  and  $1  damages, 
**and  that  the  company  should  be  allowed  to  maintain  its 
telephone  line  where  it  is  now  situated." 

No  opposition  was  offered  or  contemplated  by  the  appel- 
lee to  appellant's  proposed  use  of  the  highway,  and  as  the 
case  terminated  the  appellant  was  left  free  to  make  such  use 
of  the  highway  as  was  first  intended,  and  to  which  appellee 
had  acquiesced.  Preparations  had  been  made  for  conducting 
the  telephone  line  outside  of  the  limits  of  the  highway  and 
within  the  adjoining  premises  of  the  appellee,  and  had  been 
carried  into  effect  to  the  extent  of  the  erection  of  poles  in 
such  situations  that  the  wires  connecting  them  would  cross 
over  appellee's  premises.  After  the  commencement  of  the 
suit  appellant  removed  one  of  the  poles  and  erected  it  at  an- 
other point,  thereby  causing  the  wires  to  pass  along  the 
highway,  so  that  at  the  time  of  the  trial  the  condition  against 
which  appellee  objected  had  been  remedied  to  the  satisfac- 
tion of  both  parties.    If  at  the  commencement  of  the 

3.  suit  a  cause  of  action  existed  in  favor  of  the  appellee 
for  the  threatened  infringement  of  his  rights  in  proc- 
ess of  accomplishment,  he  was  entitled  to  the  judicial  affir- 
mation of  that  right  by  the  award  of  nominal  damages  and 
coats.    The  findings  support  the  conclusions  of  law. 

The  appellant  insists  that  the  decision  should  have  been 
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ill  its  favor,  for  the  reason  that  the  coiiiphiiiit,  after  .showiug 
the  purpose  for  which  the  poles  were  erected,  alleged 

4.  that  the  wires  had  been  stretched  upon  them,  while 
the  evidence  established,  as  shown  by  the  findings, 

that  the  actual  work  of  constructing  the  line  across  the  ap- 
pellee's premises  had  progressed  only  so  far  as  the  erection 
of  the  poles,  and  that  the  wires  had  not  yet  been  strung 
upon  them.  This  state  of  the  record  cannot  be  regarded  as 
a  material  variance  in  the  proof,  nor  is  it  a  case  of  failure  to 
prove  the  general  scope  and  meaning  of  the  allegations  of 
the  complaint.  It  was  only  necessary  for  the  appellee  to 
establish  by  proof  such  facts  alleged  in  his  complaint  and 
existing  at  the  time  of  the  commencement  of  the  suit  as  en- 
titled him  to  some  definite  recovery.  Hartwell  Bros.  v. 
Peck  d'  CcK  (1904),  163  Ind.  357;  Johnson  v.  McXabb 
(1893),  7  Ind.  App.  393;  City  of  Huntington  v.  Menden- 
hall  (1881),  73  Ind.  460. 

Reference  is  made  in  appellant's  brief  to  the  absence  of 

any  showing  that  there  was  interference  with  ingress  to  and 

egress  from  the  appellee's  premises,  counsel  presum- 

5.  ably  having  reference  to  the  provision  of  our  statute 
(Acts  1903,  p.  204,  §5796  Burns  1908)   forbidding 

such  interference.  That  statute  purports  to  authorize  the 
erection  and  maintenance  of  telephone  appliances  on  public 
roads,  highways  and  waters  of  this  State,  outside  of  cities 
and  incorporated  towns,  and  the  prohibition  mentioned  re- 
lates to  telephone  lines  constructed  under  its  provisions. 
The  statute  does  not  even  purport  to  authorize  the  invasion 
of  land  adjoining  a  highway  for  the  purpose  of  stringing 
wires  above  it  in  any  event,  consequently  the  objection  is 
without  merit. 

At  the  time  the  suit  was  commenced  there  had  been  no 

actual  invasion  of  the  premises.    After  the  suit  was  begun 

upon  the  order  of  the  directors  passed  at  a  meeting 

6.  of  the  board,  the  appellant,  as  shown  by  the  evidence, 
removed  the  pole  in  question  to  such  a  position  that 
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lie  wires,  when  strung  therefrom  to  the  next  pole  in  the 
line,  would  not  pass  over  appellee's  premises.     Upon  the 
trial  of  the  cause  the  principal  matter  of  contest  was  whether 
lie  poles,  erected  before  the  commencemoiit  of  the  suit,  on 
which  wires  were  to  be  strung,  stood  in  the  same  place  they 
^>d  at  the  time  of  the  trial.     A  witness  for  the  appellant, 
having  testified  that  he  was  a  director  of  the  company,  was 
3sked,  while  testifying  in   chief,   ** whether  the   company, 
Either  by  direction  of  the  directors  or  otherwise,  contem- 
plated going  across  the  land  belonging  to  the  plaintiff  with 
%  wires  at  any  time?'*    The  court  sustained  the  appellee's 
^^Jeetion  to  this  question.     Another  witness,  who  was  the 
^^  manager  of  the  construction  work  and  had  the  care  of 
^  iirie,  had  previously  been  permitted,  over  the  appellee's 
^®<?tion,  to  testify  on  behalf  of  the  appellant,  that  it  was 
^^^  intention  to  stretch  a  wire  over  the  appellee's  prem- 
»     ^nd  after  the  objection  to  the  question  put  to  the  di- 
^**    had  been  sustained,  another  \\ntness,  who  was  the  ap- 
^tr's  secretary  and  treasurer,  and  who  had  been  delc- 
^   l)y  the  board  of  directors  to  look  after  the  work  of  the 
^^ion  of  lines  and  to  have  the  manager  of  the  work 
®  instructions  with  regard  to  the  work,  was  permitted, 

^    t:he  objection  of  the  appellee,  to  testify  that  he  knew 
^    ^^  intention  on  the  part  of  the  appellant  to  stretch  a 
I^^lone  line  across  the  appellee's  land.     Whether  there 
^  ^  ^rror  in  these  admissions  of  testimony  is  not  a  question 
w^xor^  us  for  decision.     It  is  apparent  that  the  court  made 
^  distinction  between  witnesses  having  authority  to  direct 
*At\d  control  the  work  and  the  witness  who  had  no  ccmncMt- 
*^on  therewith,  except  as  a  member  of  the  Imard  of  directors, 
^t  Was  not  a  case  of  refusing  to  permit  a  party,  whose  in- 
tention was  involved,  to  testify  as  to  his  own  intentitm  in 
the  doing  of  an  act.     Tt  was  a  refusal  to  permit  one  not  a 
party  to  testify  as  to  the  intention  of  a  party.     The  ques- 
tion did  not  call  for  pertinent  acts,  de(*l  a  rations  or  orders 
done  and  made  in  the  exercise  of  competent  authority,  and 
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of  such  <,'liara(.'ter  as  would  iiulicate  to  the  court  what  the 
purpose  of  the  company  >vas  in  the  premises,  but  it  called 
upon  the  witness  to  state  his  own  dedm-tions  and  conclu- 
sions, possibly  from  such  pertinent  facts  and  possibly  from 
mere  hearsay,  and  thus  to  decide  upon  the  effect  of  what,  if 
presented  to  the  court,  might  have  been  seen  to  be  competent 
evidence  for  its  consideration,  or  mi^ht  have  been  seen  to 
be  wholly  incompetent  evidence  on  which  to  base  a  conclu- 
sion of  value  in  the  case.  So,  aside  from  any  question  as  to 
the  propriety  of  admitting  evidence  of  a  prior  unannounced 
intention  of  the  corporation,  there  was  no  error  in  the  rulihsr 
excluding  the  evidence.  City  of  Columbus  v.  Dahn  (1871)  • 
36  Ind.  330;  Bidiyiger  v.  Bishop  (1881),  76  Ind.  244; 
Pittsburgh,  etc.,  R.  Co.  v.  Noftsger  (1897),  148  Ind.  101; 
Shockey  v.  Mills  (1880),  71  Ind.  288,  36  Am.  Rep.  196. 

From  the  evidence  of  conduct  in  the  record  the  court 

could  draw  the  inference  which  the  appellee  drew,  and 

which  impelled  him  in  the  bringing  of  the  suit;  that 

7.  is  to  say,  when  the  suit  was  instituted  the  appellant 
was  about  to  invade  appellee's  premises,  and  would 

have  done  so  but  for  the  bringing  of  the  suit. 

There  was  some  evidence  apparently  directed  to  the  ques- 
tion as  to  the  amount  of  damages.    The  objection  thereto 
need  not  be  examined,  as  manifestly  it  had  no  influ- 

8.  ence  in  the  finding,  and  therefore,  if  erroneous,  was 
harmless.    There  was  no  error  in  overruling  the  mo- 
tion for  a  new  trial. 

Judgment  affirmed. 
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Yeager  v.  Yeager  et  al. 

[No.  fj,738.    Filwl  February  19,  1900.] 

1.  Tbial. — Motion  for  Venire  de  Xoro. — Time  for  Making, — Judg- 
ment.— ^A  motion  for  a  venire  de  noro  must  be  made  before  the 
i*enclitIon  of  judgment,     p.  314. 

"2.  Tbial. — Special  Findings.— Ominsion:*. — Venire  de  Sovo, — Wliere 
the  special  findings  omit  facts  material  to  plaintlflTs  right  of 
recovery,  it  must  be  held  that  the  plaintiff  has  failed  to  prove 
same,  and  a  motion  for  a  venire  de  noro  Is  not  the  proper  pro- 
cedure to  reach  the  alleged  defect,    p.  314. 

3.  Judgment. — Rrn  Judicata. — Divorce, — A  Judgment  In  a  divorce 
case  concludes  the  parties  thereto  as  to  all  matters  litlgable  with- 
in the  Is.sues.    p.  315. 

4.*  Divorce.— /'(I /f/cs. — f^tate. — Duty  of  Courts. — ^The  State  is  a 
proiier  third  party  to  all  divorce  suits,  and  it  is  the  duty  of  the 
court,  of  Its  own  motion,  to  inquire  into  all  the  facts,  whether 
they  are,  or  are  not  set  out  in  the  pleadings,    p.  315. 

5.  DivoBCE. — Dntu  of  Courts. — Prosecuting  Attorneys. — Statutes, — 
Although  Hl()50a-10r>0c  Burns  1901,  Acts  1901,  p.  330,  provide  for 
compensation  for  prosecuting  attorneys  for  defending  undefended 
divorce  cases,  the  trial  court  has  the  inherent  right  to  accept 
the  services  of  any  amicus  curiae  In  defending  such  cases,  or  In 
informing  the  court  of  the  facts,    p.  3ir>. 

Prom  Gibson  Circuit  Court;  Simon  L.  Vandeveer,  Special 
Judge. 

Divorce  proeeedinj?  by  Thomas  R.  Yeager  against  Laura 
E.  Yeager,  The  State  of  Indiana,  by  the  prosecuting  attor- 
ney, intervening.  Prom  a  judgment  denying  a  divorce, 
plaintiff  appeals.    Affirmed, 

Henry  A.  Yeager^  for  appellant. 

James  Bingham,  Attorney-General,  A.  0,  Gavins,  E,  M. 
White  and  H.  M.  Dowling,  for  appellee. 

RoBY,  J. — Appellant  is  the  husband  of  appellee  Yeager. 
In  March,  1906,  appellant  commenced  suit  for  a  divorce 
from  said  appellee  on  the  ground  of  abandonment  for  more 
than  two  years.  Defendant  filed  a  cross-complaint,  alleging 
the  same  cause  of  action,  and  also  asked  for  a  divorce.    An- 
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swers  were  filed,  and  the  ease  was  tried  May  6,  1906.  The 
court  found  for  the  defendant  on  the  plaintiff's  complaint, 
and  for  the  plaintiff  on  the  defendant's  cross-complaint, 
and  dismissed  the  ease,  at  plaintiff's  costs. 

On  Sei)tember  27,  1906,  appellant  began  this  suit  by  filing 
a  complaint  with  substantially  the  same  allegations  as  were 
contained  in  his  former  suit.  Said  appellee's  cross-com- 
plaint varied  from  the  one  previously  filed,  in  that  it  asked 
for  $500  alimony.  Answers  were  filed,  a  change  of 
judge  was  taken,  and  the  cause  was  set  for  trial  on 
January  15,  1907.  On  that  day  the  prosecuting  attorney 
appeared  and  filed  pleas  of  former  adjudication,  setting  up 
the  prior  judgment.  Motions  to  strike  out  the  appearance 
of  the  prosecutor  and  demurrers  to  the  special  answers  were 
overruled  and  exceptions  reserved.  Trial  was  had,  special 
fi.ndings  made,  and  conclusions  of  law  stated  thereon  **that 
neither  plaintiff  nor  defendant  is  entitled  to  a  decree  of 
divorce  in  this  suit."  Appellant  excepted  to  the  conclusions 
of  law,  and  filed  a  motion  for  a  venire  de  novo,  which  was 
overruled. 

There  was  no  error  in  overruling  the  motion  for  a  venire 

de  novo.     It  should  have  been  made  before  judgment  was 

rendered.    McClintock  v.  Theiss  (1881),  74  Ind.  200; 

1.  Potter  V.  McCormack  (1891),  127  Ind.  439;  Shaw  v. 
Merchants  Nat.  Bank  (1877),  60  Ind.  83,  94;    Ben^ 

nett  V.  Simon  (1899),  152  Ind.  490;   Sloan  v.  Lick  Creek 

etc.,  Gravel  Road  Co.  (1893),  6  Ind.  App.  584,  594;  Elliott, 

App.  Proc,  §762;   1  Works'  Practice  (3d  ed.),  §974.    But 

had  the  motion  been  seasonably  made,  it  should  have 

2.  been  overruled ;   the  omission  to  find  certain  facts  in 
terms  being  e(iuivalent  to  a  finding  against  the  party 

having  the  burd(*n  of  proof.  Glnutz  v.  City  of  South  Bend 
(1886),  106  Ind.  305.;  Maxwell  v.  Wright  (1903),  160  Ind. 
515. 

The  conclusions  of  law  stated  were  correct.  The  findings 
show  an  adjudication,  by  a  court  having  jurisdiction  of  the 
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subject-matter  of  the  action  and  of  the  parties,  of 

3.  the  matters  which  are  set  up  in  the  case  at  bar.    Such 
adjudication   concludes  the   parties.     An   applicant 

for  a  divorce  can  no  more,  after  an  adverse  judgment,  hie 
himself  off  to  another  court,  or  by  a  change  of  judge  try 
the  same  issues  again,  than  can  the  litigant  in  any  other 
kind  of  a  case. 

It  is  said  in  argument  that  '^the  contention  in  this  appeal 

is  between  the  appellant  and  the  prosecuting  attorney."  In 

this  counsel  are  much  mistaken.  *  The  State  is  a  third 

4.  party  to  all  suits  for  divorce.     State  v.  Brinneman 
(1889),  120  Ind.  357,  358;    Scott  v.  Scott   (1861), 

17  Ind.  309;   McMakin  v.  McMakin  (1896),  68  Mo.  App. 
57,  62;    2  Bishop,  Mar.,  Div.  and  Sep.,  §§489,  498.     The 
marriage  relation  is  one  upon  which  civilized  society  is  de- 
pendent both  for  tolerable  present  conditions,  and  for  per- 
manence; and  as  was  forcibly  said  in  Scott  v.  Scott,  supra: 
**The  obligations   imposed  thereby,   it   appears  to  us,   are 
somewhat  different  from  those  resting  upon  parties  in  a 
mere  contract  for  the  purchase  of  a  mule  or  a  hog."    The 
interests  of  the  State  in  a  divorce  ease  are  in  the  keeping  of 
the  court.    Whenever,  in  the  course  of  the  trial,  it  appears 
that  the  action  is  collusive  or  barred,  it  is  the  duty  of  the 
judge,  regardless  of  the  pleadings  of  the  married  parties. 
fully  to  inquire  of  his  own  motion,  as  the  representative  of 
the  State,  into  such  facts  or  circumstances,  and  to  act  in 
accordance  with  the  facts  thus  developed.     Ribct  v.  Rihet 
(1864),  39  Ala.  348;  Peck  v.  Peck  (1887),  44  Ilun  290,  292; 
Diitcher  v.  Dutcher   (1876),  39  Wis.  651,  668;    Owen  v. 
Owefi  (1892),  48  Mo.  App.  208;    Moore  v.  Moore  (1890), 
41  Mo.  App.  176;    Foster  v.  Redfiehl   (1877),  50  Vt.  2S5, 
290;    Dismukes  v.  Dismiikcs  (1873),  1  Tenn.  Ch.  266;    2 
Bishop,  Mar.,  Div.  and  Sep.,  §663;   9  Am.  and  Eng.  Ency. 
Law  (2d  ed.),  729. 

The  act  of  1901   (Acts  1901,  p.  336,  §§1050a-1050c  Burns 
1901),  referred  to  in  argument,  imposes  certain  duties  upon 
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the  prosecuting  attorney,  and  fixes  his  compensation 
5.    therefor.    The  power  of  the  court  fully  to  investigate 

the  facts  in  divorce  cases  does  not  depend  upon  this 
act.  It  is  an  inherent  and  essential  power,  and  in  exercis- 
ing it  the  court  may  accept  the  services  of  any  oflScer  or 
member  of  its  bar,  and  in  refusing  to  strike  out  the  answer 
of  former  adjudication  filed  by  the  prosecuting  attorney, 
as  well  as  in  entering  his  appearance,  it  did  no  more  than  to 
indicate  to  the  married  parties  the  general  course  or  trend 
that  the  investigatiotf  by  the  court  would  take  upon  the  evi- 
dence, even  though  formal  intervention  by  the  prosecuting 
attorney,  or  any  other  person,  were  unallowable.  Parker  v. 
State,  ex  rel  (1892),  133  Ind.  178,  220,  18  L.  R.  A.  567; 
State,  ex  rel,  v.  Rost  (1897),  49  La.  Ann.  1451,  22  South. 
421;  Ex  parte  Randolph  (1833),  2  Brock.  (U.  S.)  447,  461, 
Fed.  Gas.  No.  11,558 ;  2  Cyc,  281-284 ;  2  Ency.  PI.  and  Pr., 
758,  759.  What  the  prosecutor  did  might  have  been  done  by 
any  amicus  curiae,  and  without  any  intervention  or  answer 
it  would  have  been  the  duty  of  the  judge  to  do  what  he  did. 
Judgment  affirmed. 


Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company  v.  Peck. 

[No.  6.331.    Filed  February  19.  1909.] 

Appeal. — Transfer. — Constitutional  Law. — Where  an  appeal  pre- 
sents a  question  of  constitutional  law,  it  will  be  transferred  to 
the  Supreme  Court. 

Prom  Cass  Circuit  Court;  Joseph  M.  Rabb,  Special 
Judge. 

■ 

Action  by  Charles  M.  Peek  against  the  Pittsburgh,  Cin- 
cinnati, Chicago  &  St.  Louis  Railway  Company.  Prom  a 
judgment  on  a  verdict  for  plaintiflP  for  $4,000,  defendant 
appeals.  Tranfifcrred  to  the  Supreme  Court.  (Transferred 
to  the  Appellate  Court.     [See  172  Ind.  19.]     Transferred 


NOVEMBER  TERM,  1908.  317 

Stevens  r.  Nieiimn — 4.T  Ind.  App.  317. 

again  to  Supreme  Court.  [See  44  Ind.  App.  — .]  Trans- 
ferred again  to  the  Appellate  Court.  [See  172  Ind.  562.] 
Transferred  again  to  the  Supreme  Court.  [See  44  Ind. 
App.  — .]     For  final  decision,  on  appeal,  see  —  Ind.  — .) 

George  E.  Boss,  for  appellant. 
Kistler  &  Kistler,  for  appellee. 

Per  Curiam. — This  action  involves  the  consideration  of 
section  one  of  the  employers'  liability  act  (Acts  1893,  p. 
294,  §8017  Burns  1908).  Appellant  insists  that  such  act,  as 
applied  to  it,  is  in  conflict  with  the  14th  amendment  to  the 
federal  Constitution.  The  question  is  duly  presented.  The 
point  is  a  new  one.  Other  points  are  presented,  but  in  our 
opinion  they  are  not  well  taken.  The  jurisdiction  to  de- 
cide constitutional  questions  is  in  the  Supreme  Court. 

This  case  is  therefore  transferred  to  the  Supreme  Court 
for  decision. 


Stevens  v.  Nieman. 

[No.  6,607.    Filed  February  19,  1909.] 

LiMTTATiON  OF  ACTIONS. — Rccovery  of  Possession  of  Real  Propeity. 
— Damages, — Actions  for  the  recovery  of  possession  of  real  prop- 
erty and  for  damages  for  the  detention  thereof  are  governed  by 
the  twenty-year  statute  of  limitations  (§295  Bums  1908,  cl.  6, 
§293  R.  S.  1881). 

From  Dearborn  Circuit  Court ;  Oeorge  E,  Downey,  Judge. 

Action  by  Margaretha  E.  Nieman  against  Jacob  Stevens. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

John  H,  Kusse  and  Thotnas  S,  Cravens,  for  appellant. 
Ira  L.  Miller,  Givan  &  Givan  and  Warren  N.  Hauck,  for 
appellee. 

CoMSTOCK,  P.  J. — Appellee  brought  this  action  to  recover 
possession  of  a  certain  lot  in  the  city  of  Aurora,  Indiana. 
The  complaint  complies  with  §1100  Burns  1908,  §1054  R.  S. 
1881,  and  in  addition  sets  out  the  history  of  plaintiff's  title. 
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and  alleges  that  the  defendant,  Jacob  Stevens,  is  unlawfully 
in  possession,  claiming  title  to  same  by  virtue  of  a  certain 
forged  deed.  Judgment  is  prayed  for  possession  of  the  real 
estate,  and  damages  for  unlawful  detention. 

Defendant  answers  in  seven  paragraphs,  the  first  being 
a  general  denial,  and  the  remaining  six  pleading  the  statute 
of  limitations. 

Plaintiff's  several  demurrer 'for  want  of  facts  was  sus- 
tained to  the  second,  third,  fourth,  fifth  and  seventh  para- 
graphs, and  overruled  as  to  the  sixth  paragraph  of  answer. 
Appellee  replied  to  the  sixth  by  general  denial.  A  trial  by 
the  court  resulted  in  a  judgment  in  favor  of  appellee  for 
possession  of  the  real  estate  in  question,  and  for  $50  dam- 
ages for  detention  thereof. 

The  cause  has  been  twice  tried,  both  trials  resulting  in 
a  judgment  in  favor  of  appellee.  Appellant  asked  for 
and  was  granted  a  second  trial  as  a  matter  of  right. 

Upon  this  appeal  the  only  questions  discussed  are  the 
rulings  of  the  court  in  sustaining  said  demurrer  to  the  sec- 
ond and  fourth  paragraphs  of  answer.  The  former  pleaded 
the  six-year,  and  the  latter  the  fifteen-year,  statute  of  limi- 
tations. 

It  is  claimed  by  appellant  that  the  action  is  brought  to 
obtain  relief  from  fraud,  and  that  said  statutes  of  limitation 
apply.  The  claim  is  not  well  founded.  The  action  was 
clearly  for  the  possession  of  real  estate  and  damages  for  de- 
tention thereof.  No  other  relief  was  sought  or  granted. 
The  cause  Avas  so  treated  by  the  court  and  parties,  and  the 
second  trial  was  upon  that  theory.  It  is  governed  by  §295 
Bums  1908,  el.  6,  §293  R.  S.  1881,  which  reads:  **Upon 
contracts  in  wTiting  other  than  thase  for  payment  of  money, 
on  judgments  of  courts  of  record,  and  for  recovery  of  pos- 
session of  real  estate  within  twenty  years."  Frakes  v. 
Elliott  (1885),  102  Ind.  47. 

Judgment  affirmed, 


NOVEMBER  TERM,  1008.  'M\) 


Humphrey  r.  Ilollls— 43  Ind.  App.  .^19. 


PUMPHREY   V.   HOLLIS. 

[So.  C,854.    Filed  February  23.  Ifl09.] 

1.  Dbains. — AftMessment9. — Xotice. — Collateral  A ttack. — Injunction. 
— A  suit  to  enjoin  the  collection  of  a  drainage  assessment  con- 
stltntes  a  collateral  attack  thereon  and  can  be  sustained  only 
where  the  proceedings  assailed  are  void;  and  a  drainage  assess- 
ment made  without  any  notice  to  the  Interested  landowner  is 
void.    p.  320. 

2.  DBAms. — Invalidity. — Who  Can  Question. — An  assessed  land- 
owner who  has  notice  of  a  drainage  proceeding,  will  not  be  per- 
mitted to  complain  of  his  assessment,  on  the  ground  that  some 
other  assessed  person  did  not  have  notice  thereof,    p.  320. 

3.  Drains. —  Petitioners. —  Dismissal, —  Xotice, —  A  drainage  peti- 
tioner who  dismisses  the  petition  as  to  himself,  is  not  thereafter 
entitled  to  notice  in  order  to  make  valid  the  assessment  made, 
in  such  proceeding,  against  his  laud,  the  statute  (§5024  Bums 
1905,  Acts  1905.  p.  456,  §3)  failing  to  provide  for  notice  to  the 
petitioners,     p.  320. 

4.  Pleading. —  Complaint. —  Allegations, —  General. —  Particular. — 
Drains. — Xotice. — Allegations  that  the  plaintiff  had  no  notice  of 
a  drainage  assessment,  the  collection  of  which  plaintiff  sought 
to  enjoin,  are  ineffectual,  where  the  complaint  further  shows  that 
plaintiff  was  one  of  the  petitioners  for  such  drain,  but  withdrew 
from  the  petition  before  the  hearing  thereon,    p.  321. 

From  Gibson  Circuit  Court ;  0.  M.  Welbom,  Judge. 

Suit  by  John  Pumphrey  against  Barlett  B.  HoUis.  Prom 
a  judgment  for  defendant,  plaintiff  appeals.     Affirmed. 

John  T.  Ballard  and  Sanford  Trippet,  for  appellant. 
W.  E.  Stihvell  and  Henry  Kuter,  for  appellee. 

RoBY,  J. — This  suit  was  brought  to  enjoin  appellee 
from  collecting  certain  drainage  assessments  against  appel- 
lant's land  and  from  proceeding  with  the  work  of  construct- 
ing a  drain  thereon.  The  court  sustained  a  demurrer  to  the 
complaint,  and  the  correctness  of  such  ruling  is  the  question 
presented  for  decision. 

The  facts  relied  on  are  that  certain  persons  in  September, 
1905,  fUed  in  the  office  of  the  clerk  of  the  Gibson  Circuit 
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Court  a  petition  for  the  eonst ruction  of  the  drain  in  ques- 
tion. On  October  14,  **  before  any  proof  of  notice  was 
made  therein  and  before  said  petition  was  docketed  as  a 
cause  pending  in  said  court,"  certain  petitioners,  includinp: 
appeHant  herein,  moved  to  dismiss  said  proceeding  as  to 
each  of  them,  which  motion  was  sustained,  and  the  pro- 
ceeding, so  far  as  they  were  concerned,  was  dismissed,  the 
remaining  petitioners  proceeding  in  the  matter.  Drain- 
age commissioners  were  appointed,  who  on  January  7,  1907, 
filed  their  final  report  of  assessments,  benefits  and  dam- 
ages. On  January  21  such  report  was  approved  and  a 
final  order  made  establishing  the  drain.  Appellant  owns 
two  tracts  of  land  through  which  the  proposed  drain  will 
pass,  and  which  are  assessed  for  the  construction  thereof, 
lie  has  been  a  continuous  resident  of  the  county  for  more 
than  ten  years,  and  no  notice,  process  or  copy  has  been 
served  upon  him  in  said  proceeding.  He  has  not  appeared 
thereto.  The  record  does  not  show  any  notice  to  or  ap- 
pearance by  him.  The  appellee  drainage  commissioner  has 
caused  the  assessments  aforesaid  to  be  recorded  in  the  re- 
corder's office  of  said  county,  and  is  threatening  to  proceed 
with  the  construction  of  said  drain,  etc. 

This  is  a  collateral  proceeding,  and  can  only  be  main- 
tained if  the  assessment  sought  to  be  enjoined  is  void.     A 
ditch  assessment  made  without  any  notice  to  the  land- 

1.  owner  is  void.    Vizzard  v.  Taylor  (1884),  97  Ind.  90; 
Brosemer  v.  Kelsey  (1886),  106  Ind.  504;  McCollum 

v.  Uhl  (1891),  128  Ind.  304.     The  fact  that  other  persons, 
over  whom  the  court  did  not  have  jurisdiction,  are 

2.  assessed    cannot    avail    appellant.      Carr    v.    Boone 
(1886),  108  Ind.  24L 

Section  three  of  the  act  of  March  6,  1905  (Acts  1905,  p. 

456,  §5624  Burns  1905),  under  which  the  proposed  drain 

was  established,  provides,  among  other  things,  that 

3.  the  petitioners  shall  note  on  the  petition  **the  date 
set  for  the  hearing  thereof,  and  shall  give  to  each 
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city  •  •  •  and  to  the  owner  or  occupant  of  each  tract 
of  land,  *  •  •  who  is  a  resident  of  the  county  •  •  • 
and  who  is  not  himself  a  petitioner,  notice  of  the  filing  of 
such  petition.'*  The  proceeding  may  be  dismissed  at  any 
time  before  the  report  of  the  commissioners — ^which  is  in  the 
nature  of  a  decision — ^is  made.  Black  v.  Campbell  (1887), 
112  Ind.  122,  126.  But  it  by  no  means  follows  that  a  peti- 
tioner who  thus  dismisses  is  entitled  to  notice  as  though  he 
had  not  joined  in  instituting  the  proceeding.  The  statute 
only  requires  notice  to  those  who  are  not  petitioners.  It 
was  the  duty  of  appellant,  equally  with  his  copetitioners,  to 
set  the  date  for  hearing  said  petition  and  to  give  notice 
thereof.  They  might  serve  such  notice  themselves  or  cause 
it  to  be  served  by  the  sheriff.  §5624,  supra.  It  would 
hardly  do  to  say  that  one  who  instituted  the  proceeding, 
who  fixed  the  time  for  hearing,  and  whose  duty  it  was  to 
give  notice  thereof,  and  who,  so  far  as  the  pleading  shows. 
did  give  such  notice,  might,  by  dismissal  **  before  any  proof 
of  notice  was  made,"  treat  the  judgment  subsequently  ren- 
dered as  void  for  the  lack  of  notice. 

The  petitioner,  by  the  terms  of  the  statute,  is  charged  with 
notice  of  his  own  proceeding.    The  record  shows  him 

4,  to  have  had  notice,  and  averments  to  the  contrary  are 
ineffective. 

The  court  did  not  err  in  sustaining  the  demurrer  to  the 
complaint.    Judgment  affirmed. 


Court  of  Honor  v.  Hutchens. 

[No.  5,857.     Filed  November  1,  1907.     Rehearing  denied  April  24, 
1908.    Transfer  denied  February  2.S,  1909.1 

1.  iNSiTBANCE. — Suicide. — ProviiHons, — Where  assured's  application 
for  Insurance  provided  that  the  insurer  "shall  not  be  responsible 
under  this  contract  ♦  ♦  ♦  if  I  should  die  ♦  ♦  •  by  .suicide, 
whether  sane  or  insane,"  and  assured's  certificate  provided  that 
no  benefits  would  be  paid  in  such  case  "except  it  be  committed  in 

Vol.  43—21 
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delirium  resulting  from  illness,  or  wlille  •  ♦  •  under  treat- 
ment for  Insanity,  or  [assured]  lias  been  judicially  declared  to 
be  insane;  but  in  all  cases  not  within  said  exceptions,"  certain 
sums  should  be  paid  to  the  beneficiary,  suicide  constitutes  a  com- 
plete defense  to  the  contract  of  insurance,  p.  323. 
2.  Insurance. — Suicide, — Incontestable  Clauses, — Mutual  Benefit 
Societies. — Change  of  Constitution. — Effect  on  Contract. — Where  a 
mutual  benefit  certificate  provided  for  non-liability  in  case  of 
suicide,  but  assured's  certificate  contained  a  provision  rendering 
it  incontestable  after  two  years,  except  for  fraud,  the  assured  com- 
mitting suicide  five  years  after  the  granting  of  the  certificate, 
his  beneficiary  is  entitled  to  the  insurance  therein  iq^ecified,  al- 
though the  society,  after  such  certificate  had  thus  become  incon- 
testable for  suicide,  enacted  a  by-law  providing  for  ceretain  par- 
tial payments  in  case  of  suicide,  such  by-law  being  invalid  as 
impairing  the  obligation  of  assured's  contract    p.  324. 

From  Superior  Court  of  Vanderburgh  County;  Alexaiu 
der  Gilchrist,  Judge. 

Action  by  Rosa  D.  Hutchens  against  the  Court  of  Honor. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Charles  L.  Wedding,  Willinm  B.  Risse,  U.  Z.  Wiley  and 
A.  H.  Jones,  for  appellant. 

John  W,  Spencer,  John  R.  BriU,  Oeorge  K,  Denton  and 
Robi7ison  d-  Stilwell,  for  appellee. 

Watson,  J. — The  question  involved  in  this  appeal,  on 
which  the  final  disposition  of  the  cause  depends,  is  reduced 
to  a  very  narrow  limit.  It  is  not  necessary  to  its  considera- 
tion herein  that  the  general  rules  governing  associations  do- 
ing a  life  insurance  business,  such  as  appellant  is  conduct- 
ing, should  be  reviewed.  Appellant  issued  to  Thomas  H. 
Hutchens  a  contract  of  membership  in  accordance  with  his 
written  application  therefor,  in  which  appellee  was  desig- 
nated as  the  beneficiary,  and  by  the  terms  of  which  she  was 
entitled,  upon  his  death,  to  the  amount  of  one  assessment, 
not  exceeding  $2,000.  The  constitution  and  by-laws  of  the 
order  were  made  a  part  of  the  contract. 
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One  clause  of  the  application  was,  in  terms,  as  follows : 

*'I  further  agree  that  this  order  shall  not  be  responsible 
under  this  contract,  if  my  health  shall  become  impaired 
by  the  use  of  narcotics,  or  alcoholic,  vinous  or  malt  liq- 
uors, or  if  I  should  die  in  consequence  of  a  duel,  or  by 
suicide,  whether  sane  or  insane." 

It  is  averred  in  an  answer  that  said  Hutchens  committed 
suicide  while  sane.  Under  the  terms  of  the  contract  stated 
there  can  be  no  doubt  that  such  fact  constituted  a  complete 
defense  to  appellee's  action.  The  certificate  contains  a  pro- 
vision as  follows: 

"This  order  will  not  pay  the  benefits  of  members  who 
commit  suicide,  whether  sane  or  insane,  except  it  be  com- 
mitted in  delirium  resulting  from  illness,  or  while  the 
member  is  under  treatment  for  insanity,  or  has  been 
judicially  declared  to  be  insane;  but  in  all  cases  not 
within  said  exceptions  the  amount  of  money  contributed 
to  the  benefit  fund  bv  such  members  shall  be  returned 
and  shall  be  paid  to  the  beneficiaries  out  of  said  fund, 
in  lieu  of  the  benefit. 

I  hereby  accept  the  above  benefit  certificate  and  agree 
to  all  the  conditions  therein  contained. 

Thomas  H.  Hutchens." 

This  provision  in  no  way  changes  the  fact  that  when  the 
ix)licy  was  written  suicide  while  sane  was  a  complete  defense 

as  against  the  contract  of  insurance.  The  mere  re- 
1.    turn  of  the  premium  paid  was  not,  nor  did  it  purport 

to  be,  a  carrying  out  of  the  contract  of  insurance  on 
its  part,  so  that,  had  the  a&sured  at  once  taken  his  own  life 
after  the  policy  went  into  effect,  the  appellant  would  have 
had  a  complete  defense  to  an  action  upon  the  contract.  The 
constitution  of  the  appellant,  however,  at  the  time  such  cer- 
tificate was  issued,  contained  a  provision  as  follows: 

**  After  two  years  certificates  of  membership  shall  be  in- 
contestable for  any  cause  except  fraud,  violation  of  the 
constitution  or  laws  of  this  order  or  a  failure  to  pay  the 
assessments  for' the  benefit  and  general  funds,  as  pro- 
vided by  the  laws," 
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The  assured  paid  his  assessments  for  more  than  five  years. 
After  the  expiration  of  the  two  years  specified  in  said  arti- 
cle of  the  constitution  said  certificate  became  incon- 
2.    testable  for  any  cause  except  those  specified  therein, 
and  the  defense  of  suicide  was,  after  such  period,  no 
longer  available.    Appellant  society,  which  had  power  under 
the  contract  to  make  all  reasonable  changes  in  its  constitu- 
tion and  by-laws,  enacted,  after  the  expiration  of  the  period 
as  aforesaid  and  after  the  defense  of  suicide  had  become 
unavailable,  a  by-law  in  terms  as  follows : 

*  *  If  a  benefit  member  commits  suicide,  whether  sane  or 
insane,  voluntarily  or  involuntarily,  there  shall  be  pay- 
able to  the  beneficiary  entitled  thereto,  five  per  cent  of 
the  face  of  the  certificate  for  each  year  he  shall  have 
been  continuously  a  member  of  the  society,  and  after 
twenty  years  of  continuous  membership,  the  certificate 
shall  be  payable  in  full.*' 

No  question  as  to  the  authority  of  the  society  to  make  or 
change  its  by-laws,  generally  speaking,  is  involved  in  this 
case,  but  by  the  terras  of  the  contract  the  appellant  had  be- 
come absolutely  liable  for  the  payment  of  $2,000,  and  coidd 
not  thereafter  discharge  such  liability  to  the  extent  of  $1,500 
by  the  enactment  of  a  by-law,  any  more  than  it  could  dis- 
charge its  entire  liability  by  such  an  act  (it  admitting  lia- 
bility to  the  amount  of  $500).  The  authorities  are  to  the 
eflPect  that  such  a  by-law,  thus  amended  and  applied  to  the 
facts  before  stated,  is  invalid,  on  the  ground  that  it  is  un- 
reasonable, and  impairs  the  obligation  of  a  contract  or  a 
vested  right.  Olson  v.  Court  of  Honor  (1907),  100  Minn. 
117, 110  N.  W.  374,  8  L.  R.  A.  (N.  S.)  521 ;  Mareck  v.  Mutual 
Reserve,  etc.,  Assn,  (1895),  62  Minn.  39,  64  N.  W.  68,  54 
Am.  St.  613;  Royal  Circle  v.  Achterrath  (1903),  204  111. 
549,  68  N.  E.  492,  63  L.  R.  A.  452,  98  Am.  St.  224;  Supreme 
Coumil,  etc,  v.  Oetz  (1901),  112  Fed.  119,  50  C.  C.  A,  153; 
Langan  v.  Supreme  Council,  etc.  (1903),  174  N.  Y.  266,  66 
N.  E.  932;   Xewhall  v.  Supreme  Council,  etc.  (1902),  181 
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Mass.  Ill,  63  N.  E.  1;  Buss  v.  Supreme  Council,  etc.  (1903), 
110  La.  588,  34  South.  697,  98  Am.  St.  469 ;  Hale  v.  Equit- 
able  Aid  Union  (1895),  168  Pa.  St.  377,  31  Atl.  1066. 
The  judgment  is  accordingly  affirmed. 


City  of  LaFayette  v.  West. 

[No.  6,691.    FUed  February  24,  1909.] 

1.  Trial, — Motions. — Arrest  of  Judgment. — Complaint. — A  motion 
in  arrest  of  judgment  is  autliorized  by  the  Indiana  practice, 
and  should  be  overruled  where  the  complaint  imperfectly  or 
ambiguously  states  the  essential  facts,  and  should  be  sustained 
where  the  complaint  wholly  fails  to  allege  an  essential  fact, 
p.  326. 

2.  Pl£adiivg. — Complaint. — Duty. — Municipal  Corporations. — Defect- 
ive Sideumlks. — ^A  complaint  against  a  city  for  injuries  caused 
by  a  defective  sidewalk,  must  set  out  facts  showing  a  duty  owing 
by  defendant  to  the  plaintiff,  and  a  breach  thereof  by  defendant, 
to  plaintiff's  injury,    p.  327. 

3.  Pleadiko.  —  Complaint.  —  Munickpal  Corporations.  —  Defective 
Sidewalks. — ^A  complaint  alleging  that  defendant  i-ity  negligently 
maintained  a  covered  culvert  depressed  about  six  inches  l)elow 
the  adjacent  flagstones,  that  such  stones  had  been  allowed  to 
wear  slippery,  and  that  as  plaintiff  passed  over  them  her  foot 
slipped  from  one  of  them  into  such  depression  and  she  fell,  to  her 
injurj',  is  sufficient  on  a  motion  in  arrest  of  Judgment,    i).  327. 

4.  Municipal  Corporations. — Duties. — Sidewalks. — Municipal  cor- 
porations are  required  to  use  ordinary  care  to  keep  their  side- 
walks in  a  safe  condition,    pp.  328, 329. 

5.  Municipal  Corporations^— Z)e/ec^«te  Sidewalks. — Notice. — Coti- 
tributorjf  Xegligcnce. — Plaintiff's  knowledge  of  the  defective  side- 
walk whereon  she  received  injuries  will  not  preclude  her  recovery 
therefor,  unless  she  was  guilty  of  contributory  negligence,    p.  32iS. 

6.  Pleading. — Complaint. — Contributory  Svyliycncc. — Contributory 
negligence  constitutes  a  defense ;  and  a  complaint  which  does  not 
affirmatively  show  such  negligence  on  the  part  of  plaintiff  is  sutti- 
dent.     p.  328. 

7.  Pleading.  —  Complaint.  —  Contributory  ycfjUgencc. —  Municipal 
Corporations.— Defective  Sideicalks. — Xntice. — A  complaint  alleg- 
ing that  the  plaintiff  carefully  and  cautiously  attempted  to  step 
across  a  depressed  culvert  in  the  sidewalk,  and  In  so  doing  8tepi)ed 
upon  a  slick  flagstone,  therel>y  slipping,  to  her  injury,  does  not 
show  contributory  negligence,    p.  329. 
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8.  Pleading. —  Complaint. —  Allegations, — Proof, — Verdict. — Motion 
in  Arrest. — A  complaint  which  by  Its  general  terms  and  scope  will 
admit  proof  of  defendants  negligence,  is  sufficient  on  a  motion  in 
arrest  of  judgment,  the  verdict  raising  a  presumption  that  all 
necessary  facts  were  proved,    p.  329. 

9.  Appeal. — Weighing  Evidence. — ^The  Appellate  Court  will  not 
weigh  conflicting  evidence,    p.  329. 

10.  Municipal  Corpobations. — Defective  Sidewalks. — Notice. — Con- 
tributory  yegligence. — Question  for  Jury. — Whether  a  woman  iu 
passing  over  a  known  defective  sidewalk,  receiving  injuries  there- 
by, was  guilty  of  contributory  negligence,  is  a  question  for  the 
jur>\    p.  330. 

From  Superior  Court  of  Tippecanoe  County;  Henry  If. 
Vinton,  Judge. 

Action  by  Jane  West  against  the  City  of  LaFayette.  From 
a  judgment  for  plaintiff,  defendant  appeals.     Affirmed. 

Arthur  D.  Cunningham  and  John  F.  McHugh,  for  appel- 
lant. 

DeWitt  C.  Wilson^  Martin  A.  Quinn  and  Charles  E. 
Thompson,  for  appellee. 

Myers,  J. — Apj)ellee  brought  this  action  against  the  appel- 
lant to  recover  damages  for  personal  injuries  alleged  to 
have  been  sustained  by  appellee  through  the  neglect  of  ap- 
pellant to  keep  in  repair  a  certain  sidewalk. 

A  complaint  in  one  paragraph,  answered  by  a  general 
denial,  formed  the  issue  submitted  to  a  jury,  resulting  in  a 
finding  for  appellee  in  the  sum  of  $600.  Over  appellant's 
motion  for  a  new  trial  and  a  motion  in  arrest  of  judgment 
the  court  rendered  judgment  on  the  verdict.  Appellant  re- 
served exceptions  to  each  of  said  rulings,  and  in  this  court 
lias  assigned   errors  thereon. 

Our  practice  recogiiizos  a  motion  in  arrest  of  judg- 
ment, and  where,  as  in  this  case,  it  tests  the  complaint  it 
must   be  sustained   if  the   complaint  does   not  state 

1.  facts  suflicient  ta  authorize  the  rendition  of  a  valid 
judgment.     Alisundcr  v.  Alexander  (1895),  140  Ind. 
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555;  Reed  v.  Browning  (1892),  l:]()  Ind.  575;  McMillen  v. 
Terrell  (1864),  23  Ind.  163;  Van  Gundy  v.  Cnrrigan 
(1892),  4  lud.  App.  333.  Or,  in  other  words,  the  complaint 
must  wholly  fail  to  state  an  independent  fact  essential  to 
the  cause  of  action.  Lockhaii  v.  Schloiierback  (1895),  12 
Ind.  App.  683;  Coulter  v.  Bradley  (1902),  30  Ind.  App. 
421.  On  the  other  hand,  if,  by  giving  to  the  complaint  the 
benefit  of  every  imperfect  allegation  of  fact  or  facts  am- 
biguoasly  pleaded,  it  would  be  good  after  verdict,  although 
not  as  against  a  demurrer,  the  motion  should  be  overruled. 
McAfee  v.  Bending  (1905),  36  Ind.  App.  628;  George  v. 
Robinson  (1905),  36  Ind.  App.  310;  Reed  v.  Browning 
(1892),  130  Ind.  575;  Old  v.  ^fohl€r  (1890),  122  Ind.  594; 
Shimer  v.  Bronnenhurg  (1862),  18  Ind.  363. 

This  was  an   action  for  negligence,   and  to  sustain  the 

same  it  must  appear  from  the  facts  pleaded  that  appellant, 

at  the  time  of  the  alleged  injury,  was  under  some 

2.  duty  to  appellee ;  that  there  was  a  failure  to  perform 
that  duty,  and  that  such  failure  caused  appellee's  in- 
jury. Fans  V.  Eoherg  (1893),  134  Ind.  269,  39  Am.  St.  261 ; 
Daugherty  v.  Herzog  (1896),  145  Ind.  255,  32  L.  R.  A.  837, 
57  Am.  St.  204;  South  Bend,  etc.,  Plow  Co.  v.  Cissne  (1905), 
35  Ind.  App.  373;  Town  of  Boswell  v.  Wakley  (1897),  149 
Ind.  64. 

In  this  case  the  complaint,  in  substance,  alleged  that  on 

January  25,  1907,  in  the  city  of  LaFayette  was  a  public 

thoroughfare  known  as  ** First  street;"    that  at  a 

3.  point  on  the  west  side  of  said  street  and  on  the  north 
side  of  Ellsworth  street,  if  extended  east,  as  a  part 

of  the  sidewalk  leading  north  and  south,  was  a  wooden. 
l)ox  culvert  six  feet  long  and  three  feet  wide;  that  this 
culvert  was  used  for  the  purpose  of  conducting  water  across 
said  sidewalk ;  that  as  it  was  originally  constructed  the  top 
of  the  culvert  was  on  a  level  and  at  grade  with  said  side- 
walk at  said  point,  and  on  a  level  with  two  flagstones  ad- 
joining thereto  on  the  south  side  thereof,  which  stones  ex- 
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tended  across  and  formed  a  part  of  said  walk;  that  the 
flow  of  water  through  and  under  said  culvert  had  removed 
the  earth  from  under  it,  causing  it  to  sink  about  six  inches 
below  the  top  of  said  flagstones,  which  stones,  by  long  use, 
had  become  smooth  and  slippery,  and  in  which  condition 
said  walk  at  said  point  had  so  remaine<l,  without  the  knowl- 
edge of  appellee  and  to  the  knowledge  of  appellant,  for  more 
than  one  year  continuously  next  before  the  time  of  the  al- 
leged injury;  that,  between  the  hours  of  4  o'clock  and  5 
oVlock  of  the  afternoon  of  said  January  25,  appellee,  while 
** slowly  and  carefully  proceeding  along  said  sidewalk" 
from  the  south,  came  to  said  culvert,  and,  while  carefully 
and  cautiously  attempting  to  step  across  the  same,  her  foot 
slipped  ofl  one  of  said  smooth  flagstones  and  into  said 
depression,  causing  her  to  fall,  whereby  she  received  the 
injury  of  which  she  complains;  **that  said  injuries  were 
caused  by  and  resulted  froin  the  carelessness  and  negligence 
of  the  city  as  aforesaid,  and  not  otherwise.*' 

In  this  State  the  law  places  upon  cities  and  towns  the 

duty  of  keeping  the  streets,  sidewalks  and  bridges  within 

the  corporate  limits  thereof  in  a  reasonably  safe  con- 

4.  dition  for  travel,  and  for  failure  to  do  so  they  must 
respond  in  damages  for  a  personal  injury  caused  by 

such  neglect  (City  of  Conncrsville  v.  Snider  [1903],  31  Ind. 
App.  218),  nor  will  a  recovery  be  precluded  because 

5.  of  plaintiff's  knowledge  of  such  defects,  unless  it  is 
made  to  appear  that  such  person  was  guilty  of  con- 
tributory neglisrence.    City  of  Frankfort  v.  Coleman  (1898), 
19  Ind.  App.  368,  65  Am.  St.  412 ;   Chicago,  etc.,  B.  Co.  v. 
Oallion  (1907),  39  Ind.  App.  604.    By  statute  (§362  Bums 

1908,  Acts  1899,  p.  58)  the  burden  of  showing  con- 

6.  tributory  negligence  is  on  the  defendant,  and  unless 
the  complaint  alleges  facts  which  overthrow  the  pre- 
sumption of  noncontributory  negligence  on  the  part  of  the 
plaintiflF  the  pleading  on  that  ground  will  be  good,  even  as 
against  a  demurrer.    Oreenwaldt  v.  Lake  Shore,  etc.,  R.  Co. 
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(1905),  165  Ind.  219;  Mclniyre  v.  Omer  (1906),  166  Ind. 

57,  4  L.  R.  A.  (N.  S.)  1130,  117  Am.  St.  359.    So,  if  we 

accept  appellant's  contention  that  the  pleading,  by 

7.  alleging  that  appellee  carefully  and  cautiously  at- 
tempted to  step  across  the  culvert,  shows  that  she 

knew  of  the  alleged  defect  in  the  sidewalk,  yet,  under  the 
authorities  before  cited,  this  fact  alone  would  not  necessarily 
preclude  a  recovery. 

Appellant  also  insists  that  the  complaint  fails  to  allege 
negligence  on  the  part  of  the  appellant.    With  the  presump- 
tion that  every  fact  necessary  to  support  the  verdict 

8.  was  proved  at  the  trial,  it  was  only  necessary  that 
the  general  terms  and  scope  of  the  complaint  was  suf- 
ficient to  admit  the  proof.  Shimer  v.  Bronnenhurg,  supra; 
Clegg  v.  WAferbury  (1882),  88  Ind.  21;  Fuller  v.  Cox 
(1893),  135  Ind.  46;  Dickey  v.  Kalfsbcck  (1898),  20  Ind. 
App.  290.    The  appellant's  duty  to  appellee  while  traveling 

along  the  walk  grew  out  of  the  law  requiring  appel- 
3.  lant  to  keep  the  sidewalks  in  a  reasonably  safe  con- 
dition for  travel.  The  failure  of  that  duty  is  shown 
by  the  reasonable  intendments  from  the  facts  pleaded,  that 
appellant,  with  knowledge  of  the  facts,  permitted  the  culvert 
to  be  and  remain  in  such  a  position  relative  to  certain  flag- 
stones which  had  become  so  worn  and  slippery  by  lonj^  us(.* 
as  to  render  the  walk  defective  and  dangerous  to  persons 
traveling  over  the  same,  which  omissiou  of  appellant  to  re- 
pair is  characterized  by  a  general  allegation  of  negligence, 
which  negligence  caused  the  injury  of  appellee.  The  com- 
plaint was  sufficient  to  withstand  the  motion  in  arrest  of 
judgment. 

The  only  question  argued  in  support  of  the  motion  for 

a  new  trial  is  that  the  verdict  is  not  sustained  by  sufficient 

evidence.    Under  this  licnul  appellant  argues  that  by  a 

9.  clear  preponderance  and  by  the  weight  of  the  evi- 
dence appellee  did  not  fall  and  rec(Mvo  hor  injury  at 

the  place  in  the  sidewalk  claimed  to  be  out  of  repair.    We 
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have  carefully  read  all  of  the  evidence  in  the  transcript  be- 
fore us,  and,  from  the  testimony  given  to  the  jury  by  appel- 
lee and  Mrs.  Cunningham,  the  jury  might  readily  have  in- 
ferred that  appellee  did  sustain  personal  injuries  in  the 
manner    stated    in    her    complaint.      The    question 

10.  whether  she  used  care  commensurate  with  the  dan- 
ger encountered  in  crossing  the  culvert,  under  all 
of  the  conditions  then  and  there  open  and  visible  to  her, 
was,  under  the  evidence  presented  by  the  transcript  before 
us,  one  of  fact  for  the  jury.  The  jury  having  found  that 
issue  against  appellant,  under  the  well-settled  rules  of  the 
Supreme  Court  and  this  Court,  we  are  not  at  liberty  to 
disturb  the  finding  of  the  jury  in  that  regard.  Appellant 
has  discussed  no  other  question. 

Judgment  affirmed. 


Indianapolis  Coal  Traction  Company  v.  Dalton, 

[No.  0.610.    Filed  February  25,  1909.] 

1.  Pleading. — ConiplainU — Contracts, — Express, — Special. — A  com- 
plaint alleging  that  plaintiff  sold  to  defendant  certain  gravel, 
for  which  the  defendant  agreed  to  pay  what  it  was  reasonably 
worth,  counts  upon  an  express,  but  not  a  special  contract,    p.  H34. 

2.  CoNTBACTS. — Express. — Special. — Express  contracts  may  or  may 
not  be  siHJclal ;   but  special  contracts  are  always  express,    p.  334. 

3.  Pleading.  —  Complaint.  —  Contracts. —  E.rpr€ss, —  Special, —  Re- 
covery,— Where  a  complaint  alleges  an  express  contract,  a  recov- 
ery may  be  had  upon  proof  of  an  Implied  one ;  but  where  the  com- 
plaint counts  upon  a  special  contract,  a  recovery  cannot  be  sus- 
tained on  proof  of  an  Implied  one.    p.  834. 

4.  Tbial. — Interrogatories  to  Jury. — Douhle, — Wai^ver. — Where  de- 
fendant requests  the  submission  of  a  double  Interrogatory  to  tlie 
Jury,  no  advantage  can  bo  taken  thereof  by  such  defendant,     p.  'Wo. 

5.  Trial.  —  Verdict,  —  General. — Interroijatories. —  Conflict. —  An- 
swers to  interrogatories  to  the  jury  control  the  general  verdict 
only  when  they  are  In  Irreconcilable  conflict  therewith,    p.  335. 

6.  Pleading. —  Complaint. —  Contraets. —  E.rpress. —  Implied. — Fori- 
ancc. — Where  a  complaint  alleges  that  defendant  agreed  to  pay 
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to  plaintiff  the  reasonable  value  of  pravel  taken,  and  the  evi- 
dence failed  to  show  such  aKreeinent,  a  recovery  is  proper  under 
an  implied  contract,    p.  'J^iTi. 

7.  Trial. — Inten-oyatoHcH  to  Jury. — Conflict, — Conflicting  answers 
to  the  interrogatories  to  the  jury  nullify  one  another,    p.  Ji.'C). 

&  Real  Pbopebty. — Defective  Deeds. — Adverse  Possession. — Bomv- 
darics. — Where  plaintiff  sued  defendant  for  gravel  removed  from 
a  creek,  the  plaintiflTs  deed,  made  in  1874,  and  describing  his 
land  as  lying  on  the  west  side  of  such  creek  and  bounded  by  the 
west  bank  thereof,  the  presumption  is,  on  a  verdict  for  plaintiff, 
that  the  deed  was  defective,  that  the  middle  of  the  stream  was 
the  true  line,  and  that  plaintiff  had  title  to  such  iwrtion  by  ad- 
verse possession,    p.  335. 

From  Marion  Circuit  Court  (14,028)  ;  Henry  Clay  Allen, 
Judge. 

Action  by  Caleb  Dalton  against  the  Indianapolis  Coal 
Traction  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

W,  H.  Latta  and  L.  H.  Oherreich,  for  appellant. 
C.  J.  Orhison  and  W.  S.  Doan,  for  appellee. 

CoMSTOCK,  P.  J. — Appellee  sued  upon  an  alleged  agree- 
ment for  the  reasonable  value  of  gravel  located  upon  his 
land,  which  he  claims  appellant  toolc  therefrom,  and  used 
in  the  construction  of  its  roadbed,  under  said  agreement. 

The  complaint  is  in  one  paragraph,  and  alleges  that  de- 
fendant is,  and  was  in  the  years  1902  and  1903,  a  corpora- 
tion dulj^  organized,  and  that  during  said  years  plaintiff 
sold  to  it  7,000  yards  of  gravel,  which  was  located  on  his 
land  in  Hendricks  county,  Indiana ;  that  defendant  agreed 
to  pay  him  the  reasonable  value  of  said  gravel  as  so 
located;  that  said  defendant  took  said  gravel  in  pursuance 
of  said  contract  and  used  the  same  in  the  construction  of 
its  roadbed  (a  bill  of  particulars  of  which  is  filed  with  the 
complaint  and  made  a  part  thereof)  ;  that  said  defendant 
has  paid  no  part  of  the  cost  price  of  said  7,000  yards  of 
gravel ;  and  that  the  customary  price  of  the  kind  of  gravel 
furnished  this  defendant  is  ten  cents  per  cubic  yard  as  the 
same  lies  upon  the  ground  of  this  plaintiff. 
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The  defendant  answered  in  three  paragraphs:  (1)  Gen- 
eral denial;  (2)  payment;  (3)  that  it  received  from  the 
State  of  Indiana  permission  to  enter  upon  the  lands  upon 
which  said  gravel  was  located  and  to  remove  said  gravel 
therefrom;  that  the  land  upon  which  said  gravel  was  lo- 
cated, at  the  time  the  same  was  removed  therefrom,  was 
bounded  on  the  east  by  the  west  bank  of  Big  White  Lick 
creek,  and  that  if  plaintiff  at  said  time,  or  during  the  time 
said  gravel  was  being  removed,  owned  any  land  at  all  in 
the  vicinity  of  said  Big  White  Lick  creek,  said  land  did  not 
extend  beyond  the  west  bank  of  said  Big  White  Lick  creek, 
and  was  not  the  land  from  which  said  gravel  was  removed 
by  the  defendant;  that  said  land  from  which  said  gravel 
w-as  removed  belonged  at  that  time  to  the  State  of  Indiana, 
and  was  part  of  The  Indiana  Boys'  School  property,  and 
did  not  belong  to  the  plaintiff ;  that  no  agreement  was  ever 
entered  into  between  plaintiff  and  defendant  at  any  time  to 
take  or  pay  for  any  gravel  belonging  to  the  plaintiff,  but 
that  all  the  gravel  so  taken  was  by  the  permission  and  au- 
thority of  the  officers  in  charge  of  The  Indiana  Boys'  School, 
and  was  taken  without  any  agreement  whatever  as  to  pay- 
ment therefor;  that  if  said  defendant  is  indebted  to  any 
party  for  said  gravel  it  is  indebted  to  the  State  of  Indiana, 
and  to  no  other  party.  To  the  second  and  third  paragraphs 
of  answer  plaintiff  filed  a  general  denial. 

The  cause  was  tried  by  a  jury,  and  a  verdict  was  returned 
in  favor  of  plaintiff  for  $700.  Interrogatories  were  re- 
turned with  the  general  verdict.  Defendant's  motion  for 
judgment  in  its  favor  on  the  answers  returned  by  the  jury 
to  interrogatories  was  overruled,  and  judgment  entered 
against  defendant  on  the  general  verdict. 

The  only  error  assigned  was  the  refusal  of  the  court  to 
render  judgment  in  favor  of  defendant  on  the  answers  to 
interrogatories,  notwithstanding  the  general  verdict. 

The  jury  found  specially  that  defendant  during  the  years 
1902  and  1903  removed  7,000  cubic  yards  of  gravel  from 
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the  bed  alleged  to  belong  to  plaintiff,  of  the  value,  as  it 
lay  in  said  bed  at  the  time  defendant  commenced  removing 
it,  of  ten  cents  per  cubic  yard ;  that  said  defendant  did  not, 
by  its  proper  officer  or  officers,  before  entering  said  gravel- 
bed  or  at  any  time  thereafter,  enter  into  any  express  agree- 
ment with  plaintiff  as  to  taking  said  gravel.  The  jury 
further  found  that  said  defendant  did  enter  said  gravel-bed 
and  take  gravel  therefrom  under  an  express  agreement  with 
plaintiff;  that,  before  removing  said  gravel,  Superintend- 
ent York  of  The  Indiana  Boys*  School  gave  to  defendant 
his  permission,  so  far  as  he  was  personally  concerned,  and, 
pursuant  to  said  seeming  permission,  said  defendant  re- 
moved said  gravel.  If  the  plaintiff  ever  had  the  right  to 
the  ownership  of  gravel,  or  any  right  to  receive  pay  for 
the  same,  said  right  was  solely  because  of  the  ownership  of 
said  real  estate  purported  to  be  conveyed  to  him  by  a  deed 
in  which  the  land  is  described  as  follows:  **A  part  of  the 
northeast  quarter  of  section  thirty-four,  in  township  fifteen 
north,  of  range  one  east,  commencing  fifty-two  feet  south 
of  the  northwest  corner  of  a  lot  or  parcel  of  land  sold  to 
Joseph  Worth  by  David  Carter,  thence  running  south  on 
the  west  line  thereof  to  the  west  bank  of  Big  White  Lick 
creek,  thence  west  and  north  on  said  west  bank,  with  the 
meanderings  of  the  same,  to  a  point  where  the  same  inter- 
sects with  the  south  line  of  a  parcel  of  land  now  or 
heretofore  owned  by  Carey  Reagan  in  said  quarter  section, 
thence  east  with  said  line  to  the  place  of  beginning,  the 
same  being  the  land  conveyed  by  jSamuel  Carter  to  Samuel 
Qofisett  on  May  18,  1874,  from  whom  it  descended  to  the 
grantor.'*  Here  follows  a  finding  as  to  the  topography  of 
the  grouhd  on  the  west  side  of  said  creek,  how  the  stage 
of  the  water  affected  the  general  bed  at  high-  and  low- 
'  water  mark,  respectively,  and  the  course  of  the  stream  with 
reference  to  said  bed.  For  reasons  which  hereafter  appear, 
we  do  not  particularly  set  out  these  findings. 
As  to  the  first  point  made  by  appellant,  Ave  quote  the 
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followinj^  from  the  brief:  *'The  theory  of  the  complaint  is 
that  plaintiflf  sold  to  defendant  certain  gravel;  that  'de- 
fendant agreed  with  this  plaintiff  to  pay  for  said  gravel;* 
that  *  defendant  took  said  gravel  in  pursuance  of  said  con- 
tract and  agreement,'  and  charges  an  express  and  sx)ecial 
agreement.  The  interrogatories  expressly  negative  said  al- 
legations, four  of  the  answers  expressly  finding  that  there 
was  no  agreement.  Interrogatory  seven  includes  two  ques- 
tions, and  the  jury  answered  'Yes'  to  the  question  whether 
defendant  entered  said  gravel-bed  and  took  gravel  there- 
from. Interrogatories  eleven  and  twelve  show  that  defend- 
ant entered  upon  said  land,  and  removed  said  gravel  by 
permission  obtained  from  sources  entirely  separate  from 
plaintiff.  Plaintiff  must  recover,  if  at  all,  upon  the  theory 
of  his  complaint.'* 

We  cannot  admit  that  the  complaint  charges  a  special 

contract.    In  Forester  v.  Forester  (1894),  10  Ind.  App.  680, 

it  is  said:   *'An  express  contract  is  one  whose  terms 

1.  are  uttered  or  stated  in  words  or  writing.     An  im- 
plied contract  is  a  matter  of  inference  or  deduction. 

*  *  *  A  special  contract  is  one  with  peculiar  provisions 
or  stipulations  not  found  in  the  ordinary  contract  relating 
to  the  same  subject-matter.  These  provisions  are  such 
which,  if  omitted  from  the  ordinar}^  contract,  the  law  will 
never  supply.  An  express  contract  may  or  may  not 

2.  be  special.     But  a  special  contract   is  always  ex- 
press. ' ' 

A  complaint  may  declare  upon  an  express  contract  and 
a  recover>'  be  had  on  an  implied  promise,  but  it  cannot  de- 
clare upon  a  special  contract  and  recover  upon  proof 

3.  of  an  implied  promise.    Forester  v.  Forester,  supra; 
Palmer  v.  Miller  (1898),  19  Ind.  App.  624;  Pense  v. 

Beckman  (1894),  11  Ind.  App.  263,  54  Am.  St.  505;  Cox 
V.  Peltier  (1902),  159  Ind.  355;  Davis  v.  Chase  (1902),  159 
Ind.  242,  95  Am.  St.  294;  Board,  etc.,  v.  Gibson  (1902), 
158  Ind,  471;    Smith  v.  Lippincott   (1867),  49  Barb.   (N. 
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Y.)  398;  Thompson  v.  Reno  Sav,  Bank  (1885),  19  Nev. 
242,  9  Pac.  121,  3  Am.  St.  883 ;  Burton  v.  Rosemary  Mfg. 
Co.  (1903),  132  N.  C.  17,  43  S.  E.  480;  Fells  v.  Vestvali 
(1865),  2  Keyes  (N.  Y.)  152;  C.  B.  Keogh  Mfg.  Co.  v. 
Eisenberg  (1894),  27  N.  Y.  Supp.  356,  7  Misc.  (N.  Y.)  79. 
We  cannot  admit  that  the  seventh  interrogatory  is  dou- 
ble.    It  appears,  however,  from  the  record  that  it 

4.  was  submitted  at  the  request  of  appellant,  and  it 
cannot  be  heard  to  object  to  its  form. 

We  need  only  refer  to  the  accepted  rule,  that  a  general 

verdict  is  a  finding  in  favor  of  the  prevailing  party  of  all 

facts  necessary  to  sustain  the  verdict,  and  that  the 

5.  answers  to  the  interrogatories  to  the  jury  overthrow 
the  general  verdict  only  when  there  is  an  irreconcil- 
able conflict  between  them.  Such  is  not  the  case  at  bar. 
The  record  shows,  considering  the  complaint  and  facts  spe- 
ciaUy  found,  that  the  plaintiff  was  the  owner  of  the  gravel, 
and  that  the  defendant  took  the  gravel  with  plaintiff's 
knowledge  and  consent. 

The  complaint  alleges  that  plaintiff  sold  the  gravel  taken 

by  the  defendant,  and  that  the  defendant  agreed  to  pay 

said  plaintiff  what  the  same  was  reasonably  worth. 

6.  So  that  the  findings  warranted  a  recovery  upon  an 
implied  contract,  although  the  complaint  set  out  an 

express  contract. 

The    answer    to    the    sixth    interrogatory,    finding    that 

there  was  no  contract  between  the  parties,  and  that  of  the 

seventh,  that  there  was  a  contract,  nullify  each  oth- 

7.  er,  and  the  general  verdict,  finding,  as  alleged  in  the 
complaint,  that  there  was  an  express  contract,  is  loft 

unimpeached. 

It  is  further  insisted  on  behalf  of  appellant  that,  if  appel- 
lee ever  had  the  right  to  the  ovsniorship  of  the  gravel,  or 
any  right  to  receive  pay  therefor,   said  right   was 

8.  solely  because  of  the  ownership  of  real  estate  pur- 
ported to  be  conveyed  to  him  by  a  deed,  in  which  the 
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land  is  described  only  as  heretofore  set  out  in  the  special  find- 
ings; and  that  said  description  is  too  uncertain  upon  which 
to  base  title  to  real  estate.  This  proposition  is  ably  argued, 
and  numerous  authorities  are  cited.  We  do  not  deem  it 
necessary  to  pass  upon  the  alleged  defect  in  the  description ; 
for,  if  the  deed  was  defective  in  form,  it  will  be  presumed 
that  the  jury  found  that  appellee  and  his  grantor  for  more 
than  twenty  years  from  May  18, 1874,  had  been  in  possession 
under  color  of  title  of  the  land  from  which  the  gravel  was 
taken,  and  appellee's  posMssion  by  virtue  of  such  deed 
was  adverse  so  as  to  give  him  title.  Law  v.  Smith  ( 1853 ) , 
4  Ind.  56;  Hearick  v.  Doe  (1853),  4  Ind.  164;  Belle  v. 
Longivorth  (1855),  6  Ind.  273;  Wiggins  v.  Holley  (1858), 
11  Ind.  2;  Doe  v.  Hearick  (1860),  14  Ind.  242;  CoUett  v. 
Board,  etc.  (1889),  119  Ind.  27,  4  L.  R.  A.  321;  Webb  v. 
Rhodes  (1902),  28  Ind.  App.  393;  Irey  v.  Mater  (1893), 
134  Ind.  238;  Sedwick  v.  Ritter  (1891),  128  Ind.  209; 
Ooodell  V.  Starr  (1891),  127  Ind.  198;  Paxton  v.  Sterne 
(1891),  127  Ind.  289;  English  v.  Powell  (1889),  119  Ind. 
93;  Sims  v.  Gay  (1887),  109  Ind.  501;  Watkins  v.  Winings 
(1885),  102  Ind.  330;  Buckley  v.  TaggaH  (1878),  62  Ind. 
236. 
Judgment  afiirmed. 


Ripley  v.  Lemcke. 

[No.  6,617.    Filed  February  25,  1909.] 

1.  Pleading.— Complain/. — Possession. — Notice  to  Quit, — Landl<n^ 
and  Tenant, — A  complaint  for  the  i)ossessioD  of  rented  premises 
need  not  allege  a  demand  for  the  rent  due  in  order  to  determine 
tlie  tenancy,  wliere  it  alleges  that  by  contract  the  rent  was  pay- 
able in  advance,  that  a  failure  to  pay  the  rent  when  due  should 
terminate  such  tenancy  without  notice,  and  that,  on  such  failure 
to  pay,  plaintiff  should  have  the  immediate  right  of  i)OBsession. 
p.  338. 

2.  PfJEADiNO. — Ans^f^er. — Sustaining  Demurrer  to  Paragraphs  of. — 
Facts  Provable  Under  Other  Paragraphs. — It  is  not  erroneous  to 
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sustain  a  demurrer  to  para^rraphs  of  answer,  where  the  facts 
therein  alleged  are  provable  under  other  paragraphs  of  answer, 
p.  339. 
3.  liANDLOED  AND  TENANT. — Payment  of  Rent, — Where  a  tenant 
agreed  to  pay  his  rent  In  advance  on  a  certain  day  of  each  month, 
the  landlord  was  under  no  obligation  to  call  upon  him  more  than 
once  on  such  day ;  and  If  the  tenant  desired  to  pay  at  a  later  hour 
in  the  day,  It  was  h!8  duty  to  seek  the  landlord  and  make  the 
payment,    p.  330. 

Prom  Marion  Circuit  Court  (14,348) ;  Henry  Clay  Al- 
len, Judge. 

Action  by  Julius  A.  Lemcke  against  Warwick  H.  Ripley. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Wanvick  H,  Ripley  and  Edwin  TV.  Spencer,  for  appel- 
lant. 
Hawkins,  Smith  c&  Hawkins,  for  appellee. 

RoBY,  J. — ^Action  by  appellee  to  recover  possession,  and 
damages  for  tbe  wrongful  detention  of  leased  office  rooms 
in  a  building  owned  by  him.  The  lease  w^as  executed  for  a 
period  of  one  year,  and  provided  that 

** Warwick  H.  Ripley  hereby  agrees  U)  pay  as  rent  for 
said  premises  the  sum  of  $20  per  month,  said  rent  to  be 
paid  on  the  10th  day  of  each  month  in  advance." 

A  condition  of  the  lease  was : 

"On  the  failure  to  pay  rent  when  the  same  is  due  •  •  • 
the  same  shall  terminate  at  once  without  notice,  and 
said  J.  Augustus  Lemcke,  his  representatives  and  as- 
signs, may  enter  upon  and  take  poss(»ssion  of  said  prem- 
ises and  expel  the  occupant  thereof  without  in  anywise 
being  a  trespasser. ' ' 

The  action  was  brought  befon*  a  just  ice  of  the  peace  on 
August  11,  1905.  Appellant  appealed  to  the  Marion  Cir- 
cuit Court,  and  remained  in  possession  of  the  property  until 
January  9,  1906.  A  demurrer  to  appellee's  second  amend- 
ed complaint  was  overruled,  and  a  general  denial  was  filed. 
VoT.  43-22 
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Demurrers  were  sustained  to  the  second  and  third  para- 
^aphs  of  answer.  The  case  was  tried  April  16,  1907.  Spe- 
cial findings  were  made  and  conclusions  of  law  stated  there- 
on. ^Motions  to  modify  the  findings  and  for  a  new  trial  were 
overruled.  Judgment  was  rendered  for  damages  at  the  rate 
of  J|?20  per  month  for  the  time  appellant  remained  in  pos- 
session. Error  is  alleged,  in  overruling  the  demurrer  to 
the  complaint,  sustaining  the  demurrer  to  the  answers,  in  the 
conclusions  of  law,  and  in  overruling  the  motion  for  a  new 
trial. 

The  special  findings  show  that  the  rent  of  the  rooms  was 
payable  in  advance  on  the  10th  day  of  each  month;  that 
on  August  10,  1905,  one  month's  rent  was  due;  that  appel- 
lee's collecrtor  called  upon  appellant  about  10  o'clock  a.  m. 
and  demanded  payment;  that  appellant  tendered  $11  on 
account,  which  was  refused;  that  the  collector  notified  ap- 
pellant that  he  must  pay  all  of  said  rent  by  4  o'clock  p.  m. 
of  that  day;  that  appellee  did  not  call  at  appellant's  rooms 
after  10  o'clock  a.  m.  to  collect  the  rent,  and  that  appellant 
went  to  appellee's  office  in  said  building  after  5  o'clock  p. 
m.,  taking  with  him  $20  with  which  to  pay  the  rent,  but  that 
the  office  was  closed  and  locked. 

It  is  contended  that  the  complaint  is  bad  for  failing  to 
allege  a  demand  of  the  rent  on  the  premises  just  before  sun- 
set on  the  day  the  rent  was  due — that  such  demand 
1.  is  necessary  to  work  a  forfeiture  of  the  lease  for  non- 
payment of  the  rent.  Phillips  v.  Doe  (1851),  3  Ind. 
132;  Bac07i  V.  Western  Furniture  Co.  (1876),  53  Ind.  229; 
Jenkins  v.  Jenkins  (1878),  63  Ind.  415,  30  Am.  Rep.  229. 
But  where  rent  is  payable  in  advance,  and  the  lease  con- 
tains a  provision  that  no  notice  of  forfeiture  is  necess^iry  on 
failure  to  pay  rent  to  terminate  the  lease,  no  demand  or 
notice  is  necessary.  §8059  Bums  1908,  §5213  R.  S.  1881 ; 
IngaUs  v.  Bissot  (1900),  25  Ind.  App.  130;  Thontas  v. 
Walmer  (1897),  18  Ind.  App.  112;  Faylor  v.  Brice  (1893), 
7  Ind.  App.  551,  554;    McNatt  v.  Orange  Hall  Assn.^  etc. 
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(1891),  2  Ind.  App.  341.   For  this  reason  also  demurrers  to 

the  second  and  third  paragraphs  of  answer  were  correctly 

sustained.  The  allegations  of  these  paragraphs,  more- 

2.  over,  were  provable  under  the  general  denial,  hence 
there  was  no  error  in  sustaining  the  demurrer.    §1101 

Bums  1908,  §1155  R.  S.  1881.  In  this  case  the  landlord  was 
under  no  obligation  to  make  further  demand  for  the 

3.  payment  of  the  rent.    If  appellant  desired  at  a  later 
time  in  the  day  to  pay  the  rent,  he  should  have  gone 

to  the  appellee  and  made  the  payment. 

Other  points  raised  by  appellant  are  immaterial.     The 
cause  was  fairly  tried  below,  and  the  judgment  is  affirmed. 


W.  R.  Mumford  Company  v.  Terry, 

Administrator. 

[No.  7,003.    Filed  February  26,  1909.] 

Appeal. — Time  of  Taking, — Decedents'  Estates, — Appeals  from  Judg- 
ments in  claims  against  dec-edents'  estates,  except  upon  permis- 
sion granted  by  the  Supreme,  or  Appellate  Court,  must  be  per- 
fected by  filing  an  approved  appeal  bond  within  ten  days  after 
the  Judgment  appealed  from  is  rendered,  and  by  filing  the  trau- 
.script  on  appeal  within  ninety  days  after  the  filing  of  such  bond. 

Prom  Pulton  Circuit  Court ;   Harry  Bernetha,  Judge. 

Action  by  the  W.  R.  Mumford  Company  against  Charles 
C.  Terry,  as  administrator  of  the  estate  of  Percy  E.  Terry, 
deceased.  Prom  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Appeal  dismissed, 

J.  T.  Hanna,  for  appellant. 

Holman,  Stephenson  &  Bryant  and  0.  A.  Davis,  for  ap- 
pellee. 

Hadley,  J. — As  disclosed  by  the  record  and  appellant's 
brief,  this  case  grew  out  of  a  claim  filed  by  the  appellant 
against  the  estate  of  Percy  E.  Terry,  of  which  Charles  C. 
Terry  was  and  is  administrator.    The  claim  was  entered  on 
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the  claim  and  allowance  docket,  and  disallowed  by  the  ad- 
ministrator, and  was  then  certified  to  the  trial  docket  by 
the  clerk  of  the  court.  Trial  was  had  and  judgment  ren- 
dered against  the  appellant. 

The  record  discloses  that  the  plaintiff  prayed  an  appeal 
to  this  court,  and  was  given  120  days  within  which  to  file 
a  bill  of  exceptions,  and  thirty  days  within  which  to  file 
a  bond.  The  record,  however,  does  not  show  that  any  bond 
was  ever  filed.  Judgment  was  rendered  in  June,  1907,  mo- 
tion for  a  new  trial  filed  July  6,  1907,  the  motion  for  new 
trial  was  overruled  on  November  4,  1907,  and  the  record 
filed  in  this  court  November  4,  1908. 

By  §2977  Burns  1908,  §2454  R.  S.  1881,  it  is  provided 
that  appeals  of  this  character  may  be  had  by  the  filing  by 
the  aggrieved  persons  of  a  proper  bond  with  the  clerk  of  the 
court  where  the  action  is  pending. 

By  §2978  Burns  1908,  Acts  1899,  p.  397,  it  is  provided 
that  such  bond  shall  be  filed  within  ten  days  after  the  de- 
cision complained  of  is  made,  unless  the  court  to  which  an 
appeal  is  prayed  shall  direct  such  appeal  to  be  granted  on 
the  filing  of  such  bond  wnthin  one  year  after  such  decision. 
The  transcript  shall  be  filed  in  the  Appellate  Court  within 
ninety  days  after  filing  the  appeal  bond. 

These  sections  are  certainly  too  plain  to  need  interpre- 
tation. They  provide  speeificallj'^  how  such  appeals  shall  l)e 
taken,  and  this  excludes  anv  other  mode.  The  reason  is 
obvious.  Estates  should  not  be  tied  up  in  vexatious  litiga- 
tion, and  persons  suing  an  estate  should  not  be  permitted 
to  do  as  appellant  has  sought  to  do  in  this  case — withhold 
its  appeal  for  one  year  after  the  decision  is  made,  without 
adequate  excuse.  Appeals  of  this  character  can  only  be 
had  either  by  filing  the  proper  bond  in  the  circuit  court 
within  ten  days  after  the  decision,  and  the  transcript  in 
this  court  within  ninety  days  after  filing  the  bond,  or  come 
before  this  court  within  one  year  after  such  decision  and 
show  good  cause  and  obtain  leave  to  appeal.     Lindley  v. 
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DarnaU   (1000),   24  Ind.   App.   399.     Appellant   complied 
with  neither  mode,  and  the  ease  is  not  properly  before  us. 
The  appeal  is  dismissed. 


The  State  of  Indiana  v.  Lukins  et  al. 

[No.  6,288.    Filed  February  20,  1909.] 

Appeal. — Briefs, — Failure  to  Set  Out  Questioned  AfMwers,  Special 
Findings,  and  Conclusionn  of  Lair. — Where  api)ellant  fails  to  set 
out.  In  words  or  substance,  in  its  brief  the  questioned  answers,  or 
the  special  findings  and  the  questioned  conclusions  of  law,  no 
questions  thereon  are  iiresented. 

Prom  Hamilton  Circuit  Court ;   Ira  W,  Christian,  Judge. 

Action  by  The  State  of  Indiana  against  Benjamin  N. 
Lukins  and  another.  From  a  judgment  for  defendants, 
plaintiff  appeals.     Affirmed. 

Charles  W.  Miller,  Attorney-General,  Frederick  E.  Hines, 
Prosecuting  Attorney,  W.  C.  Oeake  and  H.  M.  Dowling,  for 
the  State. 

Roberts  &  Vestal,  for  appellee. 

Hadley,  J. — This  is  an  action  begun  in  the  Hamilton  Cir- 
cuit Court  by  appellant  against  appellee  Lukins,  as  princi- 
pal, and  appellee  Smith,  as  surety,  to  recover  on  a  for- 
feited recognizance  under  §2031  Bums  1908,  Acts  1905,  pp. 
584,  619,  §160. 

The  questions  sought  to  be  presented  by  appellant  are  the 
overruling  of  its  demurrer  to  appellees'  second  paragraph 
of  answer,  and  overruling  exceptions  to  the  conclusion  of 
law  upon  the  special  findings  made  by  the  court.  Appellees 
present  the  question  in  their  brief  and  earnestly  insist  that 
there  is  nothing  before  this  court  for  its  consideration,  for 
the  reason  that  the  brief  of  appellant  does  not  set  out  said 
second  paragraph  of  answer,  nor  does  it  give  the  substance 
thereof,  neither  is  the  demurrer  thereto  set  out  nor  the 
substance  or  ground  thereof  given. 
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The  Supreme  (Jourt  and  this  Court  have  frequently  de- 
cided and  called  the  attention  of  attorneys  to  the  necessity 
of  complying  with  these  simple  rules  in  the  preparation  of 
their  briefs.  Perry,  etc,  Stone  Co.  v.  Wilson  (1903),  160 
Ind.  435;  Chicago,  etc.,  R.  Co.  v.  Walton  (1905),  165  Ind. 
253.    And  many  other  cases  might  be  cited. 

Appellees  also,  in  their  brief,  urge  that  this  court  cannot 
consider  any  question  presented  upon  the  conclusion  of 
law,  for  the  reason  that  neither  the  special  findings  nor  any 
statement  of  their  contents  is  set  out,  and  no  statement 
of  what  the  conclusions  of  law  were,  nor  how  many  there 
were,  nor  the  substance  thereof  is  given  in  appellant's  brief. 
It  has  been  decided  many  times  that  unless  the  special  find- 
ings or  the  substance  thereof,  and  the  conclusions  of  law  or 
substance  thereof  stated  thereon,  are  set  out  in  the  brief,  no 
question  for  our  consideration  is  presented.  Chicago,  etc., 
R.  Co.  V.  Wysor  Land  Co.  (1904),  163  Ind.  288;  Chicago, 
etc.,  R.  Co.  V.  Waltoji,  supra.  It  is  with  reluctance  that  we 
determine  this  case  upon  the  foregoing  technicalities,  but 
the  questions  are  squarely  presented  by  the  original  brief 
of  appellees.  Appellant  has  made  no  effort  to  amend  its 
brief  and  avoid  the  effect  of  these  deficiencies  so  presented. 

There  being  no  error  presented,  the  judgment  is  affirmed. 


W.  J.  HoLLiDAY  &  Company  v.  Highland  Iron 

&  Steel  Company. 

[No.  0,536.    FUed  February  26,  1909.] 

1.  OoNTRACTS. — Customs. — Inferences. — Where  two  t>artles  have 
been  engaged  for  many  years  in  the  iron  business,  and  have  had 
extensive  dealings  with  each  other,  the  inference  is  that  contracts 
executed  by  them  were  made  with  reference  to  the  customs  of 
PUf'h  IjuslncRs.     p.  .'^40. 

2.  Contracts. — fiales. — Manufactured  Articles. — A  contract  for  the 
Hale  and  delivery  of  various  articles  of  common  manufacture  by 
an  iron  manufacturing  company  does  not  require,  but  clearly  con- 
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templates  the  manufacture  of  such  articles  by  the  vendor,  pp.  347, 
354. 

3.  Damages. — Measure. — Breach  of  Contract, — Actual  comiiensa- 
tion  for  the  loss  sustained  is  the  proi)ei*  measure  of  damages  In 
case  of  a  breach  of  crnitract,  such  damages  covering  only  such 
kiss  as  should  reasonably  1m*  exi)ected  Ijy  the  parties  to  flow  from 
a  breach  thereof,    p.  348. 

4.  Damages. — Breach  of  Contract. — Manufacturer. — Dealer. — The 
measure  of  damliges,  sustained  by  a  manufacturer,  for  the  breach 
of  a  contract  with  a  dealer  to  furnish  such  dealer  certain  go<xls 
of  its  manufacture,  is  the  difference  between  the  manufacturer's 
actual  cost  of  manufacture  and  delivery,  and  the  contract  price. 
Roby,  J.,  dissenting,     p.  348. 

5.  Damages. — Breach  of  Contract. — Manufacturer. — Dealer. — ^The 
measure  of  damages  sustained  by  a  dealer,  by  reason  of  a  manu- 
facturer's breach  of  contract  to  furnish  certain  articles  to  such 
dealer.  Is  the  difference  between  the  contract  price  and  the  market 
price,    p.  349. 

G.  Damages. — Sale  of  Goods.— Breach  of  Contract. — ^The  breach  of 
a  contract  for  the  sale  of  goods  in  stock,  by  the  vendor  or  pur- 
chaser, entitles  the  other  party  to  damages,  the  measure  thereof 
being  the  difference  between  the  contract  price  and  the  market 
price,     p.  340. 

7.  Damages. — Breach  of  Contract. — Manufacturing  Goods. — Where 
the  purchaser  repudiates  his  contract  with  a  manufacturer,  for 
certain  goods  to  be  manufactured,  before  such  goods  are  manu- 
factured, the  vendor  is  not  required  to  manufacture  the  gootls  and 
take  chances  of  securing  a  market  for  tlieni.    p.  349. 

8.  Damages. — Speculative. — Cost  of  Manufacture. — Breach  of  Con- 
tract of  Sale. — ^The  fact  that  the  actual  cost  of  the  manufacture 
of  goods  is  difficult  of  exact  ascertainment  does  not  render  sihk- 
ulatlve  the  damages  to  which  the  manufacturer  is  entltle<l — con- 
sisting of  the  difference  between  the  manufacturer's  cost  and  the 
contra(*t  price — for  the  purchaser's  breach  of  contract,    p.  354. 

9.  Tbial. — Instructions. — Cost  of  Manufacture. — Time  of. — Sales. — 
In  an  action  for  damages  for  the  breach  of  a  contra (.'t  by  the  pur- 
chaser for  certain  goods  to  be  manufactured  upon  its  order, 
where  the  cost  of  manufacturing  varies  according  to  the  time  of 
manufacture,  it  is  the  duty  of  defendant  to  present  instructions 
covering  such  question,  general  instructions  liaving  been  given 
by  the  court,     p.  P..'.'. 

10.  Damaoks. — Breach  of  Contract. — Mtcrnatires. — Where  a  |>arty 
to  a  contract,  having  the  alternative,  violates  such  contract,  in 
estimating  damages,  that  alternative  nnist  be  selected  which  is 
l(*ast  injurious  ti>  such  ixm'sou  having  the  alternative,     p.  355. 

11.  Trial. — Im^tmctinns. — (Irnrral. — Puriimlar. — nuty  of  Party. — 
Where  the  court  gives  correct  general  instructions  covering  the 
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subject,  it  is  not  reversible  error  tliat  otber  proper  instructions, 
not  requested,  were  not  given,    p.  355. 
12.    Appeal. —  Excesffire   Damagen, —  Weighing    Evidence, —  Wbere 
tbere  is  some  evidence  sustaining  the  damages  given,  the  Appel- 
late Court  will  not  weigh  the  evidence  on  such  question,    p.  356. 

Prom  Superior  Court  of  ilarion  County  (68,048) ;  Vin- 
son Carter,  Jud^e. 

Action  by  the  Ilierhland  Iron  &  Steel  Company  against 
W.  J.  HoUiday  &  Company.  Prom  a  judgment  for  plaintiff, 
defendant  appeals.    Affinnfd. 

Ovid  B.  Jameson,  Frederick  A,  Joss  and  Linn  D.  Hay, 
for  appellant. 

Henry  H.  Hornbrook,  Charles  W.  Smith,  John  8,  Dun- 
can and  Albert  P.  Smith,  for  appellee. 

Rabb,  J. — This  action  was  brought  by  the  appellee  against 
appellant  to  recover  damages  for  the  breach  of  executory 
contracts  entered  into  between  the  parties.  Appellant's 
demurrer  to  each  paragraph  of  the  complaint  was  overruled. 
Issues  were  formed,  a  jury  trial  had,  and  a  verdict  returned 
in  fayor  of  appellee ;  appellant's  motion  for  a  new  trial  was 
overruled,  and  judgment  rendered  on  the  verdict  against 
appellant. 

The  errors  assigned  call  in  question  the  ruling  of  the 
court  below  upon  the  demurrer  to  the  complaint  and  the  mo- 
tion for  a  new  trial. 

The  complaint  averred  the  making  of  the  contract,  and 
its  breach.  This  was  sufficient  to  make  it  good  for  at  least 
nominal  damages.  The  averments  of  the  complaint,  the  evi- 
dence introduced,  the  instructions  given  by  the  court  to  the 
jury,  and  the  verdict  returned  by  the  jury,  all  proceed 
upon  the  theory  that  the  proper  measure  of  damages  for 
the  breach  of  the  contract  sued  upon  was  the  difference  be- 
tween the  cost  of  furnishing  articles,  which  were  the  subject- 
matter  of  the  contract,  and  the  contract  price.  If  this 
theory  is  correct,  there  is  no  error  in  the  record.  If  it  is 
not,  the  cause  must  be  reversed. 
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The  contract,  which  was  the  hasis  of  the  first  paragraph 
of  the  complaint,  was  in  the  following  terms: 

*'Terre  Haute,  Indiana,  December  30, 1903. 

W.  J.  HoUiday  &  Company, 

Indianapolis,  Indiana. 
Grentlemen : 

We  propose  to  furnish  you  650  tons  bar  iron,  assorted 
hardware  specifications,  as  follows : 

One  hundred  fifty  tons  to  be  specified  for  and  shipped 
promptly.  Price  on  same  to  be  $1.30  rates  and  half 
extras,  f.  o.  b.  Indianapolis,  Indiana,  car-load  lots. 

Five  hundred  tons  to  be  specified  for  and  delivered 
prior  to  July  1,  1904.  Price  on  same  to  be  $1.35  rates 
and  half  extras,  f .  o.  b.  cars  Indianapolis,  Indiana,  car- 
load lots. 

The  500  tons  to  be  specified  for  so  that  it  will  not  be 
necessary  for  us  to  ship  over  150  tons  in  any  one  month. 

Direct  shipments,  less  than  car-load  lots,  five  tons  and 
over,  to  be  billed  at  the  above  named  prices,  f .  o.  b.  mill. 
Less  than  five  ton  lots,  $1  per  ton  extra,  f .  o.  b.  mill. 

Terms :  Net  cash  thirty  days,  less  one-half  of  one  per 
cent  discount  for  cash  on  receipt  of  material. 

It  is  mutually  understood  that  the  full  tonnage  herein 
provided  for  will  be  furnished  by  us,  and  specifications 
furnished  and  iron  received  by  you  at  the  price  stated 
above,  regardless  of  market  conditions. 

Your  acceptance  hereof  to  constitute  contract  between 
us. 

The  Highland  Iron  &  Steel  Company. 
Accepted  January  22,  1904. 

W.  J.  Holliday  &  Company. ' ' 

The  contract  upon  which  the  second  paragraph  of  the 
complaint  was  based,  was  in  the  same  terms,  except  that 
the  quantity  of  iron  to  be  furnished  was  500  tons,  and  the 
price  was  different,  and  the  iron  was  to  be  ordered  by  ap- 
pellant after  the  completion  of  the  first  contract,  and  up  to 
September  1,  1904.  It  is  averred  in  the  complaint  that 
there  was  a  breach  of  the  contract  on  appellant's  part,  in 
that  it  failed  to  furnish  the  appellee  with  orders  and  speci- 
fications for  a  part  of  the  iron  contracted  for  under  th^ 
first  contract,  and  notified  appellee  that  it  would  not  order 
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nor  aceopt  any  of  the  iron  contracted  for  in  the  second  con- 
tract, and  that  appellee  was  at  all  times  willing,  ready  and 
able  to  comply  with  the  contracts  upon  its  part. 

At  the  time  the  contracts  sued  upon  were  made,  appel- 
lee was  the  owner  of  rolling-mills,  and  engaged  in  the  manu- 
facture of  iron,  and  appellants  were  merchants  engaged  in 
the  iron  trade.  The  contracts  expressly  required  that  the 
appellant  furnish  the  appellee  with  orders  specifying  the 
sizes  and  dimensions  of  iron  desired.  The  evidence  dis- 
closed that  both  parties  to  the  contracts  had  been 
1.  engaged  for  many  years  in  the  business,  and  were 
each  familiar  with  the  customs  of  the  trade.  It  was 
shown  that  they  had  previously  had  large  dealings  together, 
and  the  inference  is  that  the  manner  in  which  the  appellee 
conducted  its  business  was  well  known  to  appellant,  and 
that  the  contracts  were  made  with  reference  thereto,  and 
to  the  customs  and  usages  of  the  trade.  It  is  disclosed  that 
the  contracts  included  within  their  terms  a  great  many  dif- 
ferent sizes  and  dimensions  of  iron,  which  the  appellant 
might  select  in  making  its  specifications  under  the  con- 
tracts; that  in  the  manufacture  of  bar  iron  different  rolls 
and  machinery  were  used  for  manufacturing  the  different 
sized  bars,  and  that  changing  from  the  manufacture  of  one 
sized  bar  to  another  required  a  change  of  the  machinery, 
and  that  reasonable  economy  in  the  operation  of  rolling- 
mills  required  that  the  machinery  of  the  same  should  be 
kept  employed  in  the  manufacture  of  a  given  size  for  a 
considerable  length  of  time,  and  that  it  was  impracticable  to 
manufacture  a  small  quantity  of  each  size,  as  some  particu- 
lar customer  might  order;  that  appellee  manufactured  iron 
exclusively  upon  orders  from  its  customers,  and  not  for 
sale  upon  the  open  niarkot;  that  it  did  not  manufacture 
any  specific  lot  of  iron  for  any  particular  customer,  but 
from  the  g(»neral  product  of  its  mills  its  customers'  orders 
were  filled  in  the  order  of  their  priority;  that,  by  the  cus- 
toms of  the  trade,  manufacturers  of  iron  were  entitled  to  a 
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reasonable  time,  consideriDg  the  manner  in  which  the  mills 
were  operated,  after  their  customers'  orders  were  placed 
with  them,  in  which  to  fill  the  same.  There  was  also  abun- 
dant evidence  from  which  the  jury  might  have  found  that 
the  goods  contracted  for  had  at  all  times  a  well-known  mar- 
ket value. 

It  is  contended  by  appellant  that  the  contracts  between 
the  parties  are  contracts  for  the  purchase  and  sale  of  the 
goods  therein  specified;  that  it  is  not  a  contract  requiring 
appellee  to  manufacture  the  goods  which  it  contracted  to 
furnish;  that  its  terms  call  for  no  goods  of  a  peculiar  or 
special  make,  but  for  a  common  article  of  merchandise  man- 
ufactured by  every  rolling-mill  in  the  country,  and  having 
a  well-known  market  value,  and  that  the  rule  invoked  by  ap- 
pellee, and  applied  by  the  court  below  in  the  measurement 
of  damages,  that  where  a  contract  is  made  for  the  manufac- 
ture of  an  article  not  then  in  existence,  and  the  contract  is 
repudiated  by  the  buyer  before  its  execution  is  entered  upon, 
the  measure  of  damages  for  the  breach  is  the  difference  be- 
tween the  cost  of  production  and  the  contract  price,  does  not 
apply. 

We  agree  with  appellant's  premises  thus  far,  that  the  con- 
tracts sued  upon  do  not  require  that  the  appellee  shall  man- 
ufacture the  goods  called  for  by  the  contracts,  and 
2.    that  the  terms  of  the  contracts  allow  it  to  furnish 
the  goods  from  a  stock  already  on  hand,  if  it  had  such 
stock,  or  from  the  product  of  some  other  factory.     Con- 
ceding this  much,  the  contracts,  read  in  the  light  afforded  by 
the  evidence,  while  they  did, not  require  the  appellee  to 
manufacture  the  goods,  yet  they  clearly  contemplated  that 
the  goods  contracted  to  be  furnished  by  appellee  would  sub- 
sequently be  manufactured  by  it  to  fill  the  orders  the  con- 
tracts called  for.     The  appellee  w-as  engaged  in  the  manu- 
facture of  the  kind  of  goods  contracted  to  be  furnished,  not 
their  purchase  and  sale.     It  carried  on  its  business  for  the 
profits  that  were  to  be  made  in  their  manufacture,  not  for 
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such  profits  as  might  be  made  in  dealing  in  them.    Appel- 
lant, when  it  entered  into  the  contracts  with  appellee, 

3.  knew  that  appellee  was  induced  to  make  the  contracts 
for  the  profit  it  expected  to  derive  from  the  manu- 
facture of  the  goods,  and  not  otherwise,  and  that  if  there 
had  been  no  breach  of  the  contracts  on  appellant's  part 
such  profits  would  have  been  appellee's  legitimate  fruit  of 
its  performance.  Compensation  is  the  true  measure  of  dam- 
ages in  all  cases.  For  the  breach  of  a  contract  the  injured 
party  may  recover  what  he  loses  by  the  breach,  and  no  more. 
The  recovery  is  limited  to,  and  extends  to  the  limits  of,  all 
damages  that  the  parties  to  the  contract  could  have  reason- 
ably contemplated,  at  the  time  it  was  entered  into,  would 
be  sustained  by  its  breach. 

In  the  case  of  Kingman  &  Co.  v.  Western  Mfg.  Co.  (1899), 

92  Fed.  486,  34  C.  C.  A.  489,  the  court  laid  down  the  rule 

for  the  measurement  of  damages  for  the  breach  of  a 

4.  contract  for  the  purchase  and  sale  of  personal  prop- 
erty.    Where  a  contract  for  the  purchase  of  goods. 

said  the  court,  is  made  with  a  manufacturer,  and  the  con- 
tract is  repudiated  before  entering  upon  its  performance, 
the  measure  of  damages  is  the  difference  between  the 
amount  it  would  cost  the  manufacturer  to  make  and  de- 
liver the  goods  and  their  contract  price,  if  that  price  is 
greater  than  the  cost.  While  that  case  is  not  identical  with 
the  case  at  bar,  and  does  not  exactly  harmonize  with  some 
of  the  decided  cases,  we  think  it  correctly  expresses  the 
rule  for  the  measurement  of  damages  in  cases  of  this  char- 
acter. Here  the  goods  contracted  for  were  not  in  appellee 's 
hands  at  the  time  of  the  breach  complained  of.  At  the 
time  of  the  making  of  the  contracts  both  appellee  and  ap- 
pellant expected  the  appellee  subsequently  to  manufacture 
them.  Appellee  expected  to  derive  a  profit  from  their  manu- 
facture, and  appellant  knew  this.  Of  that  profit  appellee 
was  deprived  by  appellant's  repudiation  of  the  contracts; 
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and,  to  compensate  it  for  what  it  lost  by  appellant's  failure 
to  carry  out  the  terms  of  the  contracts,  it  should  be  award- 
ed the  difference  between  the  cost  to  it  of  manufacturing 
and  delivering  the  goods  and  the  price  it  was  to  receive  for 
the  same,  if  this  can  be  ascertained  with  reasonable  cer- 
tainty. 

Appellant  complains  that  the  court,  in  its  instructions, 

applied  a  different  rule  for  the  measurement  of  damages 

for  a  breach  by  appellee  of  the  contracts  sued  on 

5.  from  that  applied  in  favor  of  appellee  for  appellant's 
breach.     This  is  not  a  good  ground  of  objection  to 

the  instructions.  The  rule  for  the  measurement  of  damages 
sustained  by  the  buyer  is  not  always  a  proper  rule  to  apply 
to  the  seller.  The  inducements  to  enter  into  the  contracts 
are  not  the  same.  If  the  seller  be  a  manufacturer  of  the 
goods  sold,  as  in  this  case,  he  expects  to  profit  from  the  man- 
ufacture of  the  goods;  while  the  buyer's  expectation  of 
profit  from  the  transaction  is  from  an  entirely  different 
source.  If  the  article  that  is  the  subject-matter  of  the  con- 
tract have  a  market  value,  the  buyer's  loss  by  breach  of 
the  contract  will  be  fully  compensated  by  awarding  him 
the  difference  between  the  price  at  which  he  can  obtain  the 
article  in  the  market  and  that  which  he  has  contracted  to 
pay  the  seller.  Where  the  article  contracted  to  be  sold  is  in 
the  hands  of  the  seller  at  the  time  of  the  breach,  and 

6.  the  buyer  refuses  to  accept  and  pay  for  it,  and  the 
title  remains  in  the  seller,  the  same  rule  for  the 

measure  of  damages  applies  to  the  buyer  and  seller  alike, 
because  the  seller,  having  the  goods  on  hand,  can  dispose  of 
them  in  the  market,  and  his  damages  can  properly  be  meas- 
ured by  the  difference  between  what  he  sold  them  for  and 
the  price  the  buyer  aarrecd  to  pay.  But  where  the  contract 
between  the  parties  is  repudiated  by  the  buyer  before 

7.  any  steps  are  taken  toward  its  fulfilment,  and  the 
goods  sold  are  not  in  the  hands  of  the  seller,  the  law 
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will  not  require  him  either  to  manufacture  or  procure  the 
goods  with  which  to  fill  the  contract,  and  to  take  his  chances 
of  being  able  to  find  a  market  for  them. 

In  the  case  of  River  Spinning  Co.  v.  Atlantic  Mills  (1907), 
155  Fed.  466,  the  suit  was  by  the  seller  for  a  breach  by  the 
buyer  of  an  executory  contract,  which  the  court  holds  was 
a  contract  for  the  sale  of  a  specified  quantity  of  yam.  The 
court  say  of  the  contract  that  it  did  not  impose  upon  the 
plaintiff  the  obligation  to  spin  the  yarn.  It  might  have  fur- 
nished it  from  some  other  factory,  or  have  bought  it  in  the 
open  market,  but  the  parties  to  the  contract  contemplated 
that  it  would  be  spun  by  the  seller,  who  was  a  manufac- 
turer of  yarn.  The  contract  in  that  respect  was  precisely 
like  the  contract  sued  upon  in  this  ease.  The  court  al- 
lowed as  damages  in  that  case  the  profits  the  plaintiff  would 
make  on  the  goods  by  their  manufacture.  The  defendant 
contended,  as  is  contended  here,  that  the  rule  did  not  apply, 
and  for  the  same  reasons  here  urged,  that  the  contract  was 
one  for  the  purchase  and  sale  of  a  staple  article  of  com- 
merce, having  a  well-established  market  value,  and  that  the 
true  rule  was  the  difference  between  the  contract  price  and 
the  market  price  of  the  goods  at  the  time  of  the  breach. 
The  court,  in  affirming  the  case,  and  in  refusing  to  adopt 
the  rule  insisted  upon,  said:  **This  is  a  just  rule  to  deter- 
mine the  loss  of  profits  on  goods  ready  for  delivery  at  the 
time  of  breach.  •  *  *  It  is  not  the  true  rule  as  to 
goods  not  then  made  and  ready  for  delivery.  It  is  a  just 
rule  for  the  buver  in  a  suit  by  him,  because  on  the  breach, 
having  the  money  on  hands,  he  may  procure  the  goods  on 
the  market,  and  charge  the  seller  with  the  difference.  But 
io  measure  the  damages  of  a  seller  who  has  not  the  goods 
on  hand  by  the  difference  between  the  contract  price  and  the 
market  price  is  often  impracticable,  and  would  often  be  un- 
just. It  would  be  equally  unjust  in  a  case  where  the  seller 
was  to  make  the  goods  himself,  and  in  a  case  where  he  was 
to  procure  the  goods  from  other  manufacturers  or  jobbers. 
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If  the  vendor  can  make  his  goods  for  less  than  the  market 
priee,  he  is  entitled  to  his  actual  profit.  If  his  goods  are  to 
be  bought,  or  to  be  made  for  him  by  other  contractors, 
above  the  market  price,  then  his  profit  would  be  smaller 
than  the  difference  between  the  contract  price  and  the  mar- 
ket price.  Only  if  the  cost  of  production  and  the  market 
price  at  the  time  of  the  breach  were  the  same  would  the 
rule  be  jiist,  and  therefore  the  rule  would  seldom  be  a 
just  mode  of  determining  the  loss  of  profits.  That 
there  is  in  a  suit  by  a  seller  no  proper  basis  for  a  distinc- 
tion between  goods  which  he  is  to  manufacture  (whether 
bound  to  manufacture  or  not),  and  goods  which  he  is  to 
buy,  instead  of  to  manufacture  is  apparent.  *  *  •  In 
figuring  what  profits  the  seller  has  lost,  he  should  be 
charged  with  all  expenditures  which  he  would  have  been 
to  for  getting  the  goods  in  hand  for  delivery  to  the  buyer, 
whether  he  was  to  make  them  himself,  •  •  *  have  them 
made  by  other  manufacturers,  or  was  to  buy  them  ready 
made.  It  is  enough  to  show  what  would  have  been  the  sell- 
er's cost  of  ac(|uiring  the  goods.  The  mode  of  acquisition 
was  irrelevant  to  the  rule  that,  in  order  to  compensate  the 
seller,  the  buyer  who  has  chosen  to  break  a  contract,  should 
pay  the  seller  the  profit  he  would  otherwise  have  made." 

In  the  case  of  Koehm  v.  Horst  (1890),  178  U.  S.  1,  20 
Sup.  Ct.  780,  44  L.  Ed.  953,  the  action  was  by  a  seller,  a 
merchant,  against  the  purchaser,  for  a  breach  of  an  ex- 
ecutory contract  for  the  sale  of  certain  bales  of  hops,  the 
court  holding  that  the  measure  of  damages  was  the  differ- 
ence between  what  it  would  cost  the  seller  to  procure  and 
deliver  the  hops  in  accordance  with  the  terms  of  the  con- 
tract and  the  contract  price.  In  passing  upon  the  ques- 
tion the  court  said:  **If  the  vendor  has  to  buy  instead  of 
to  manufacture,  the  same  principle  prevails,  and  he  may 
show  what  was  the  value  of  the  contract  by  showing  at  what 
price  he  could  have  made  subcontracts,  just  as  the  cost  of 
manufacture  in  the  case  of  a  manufacturer  may  be  shown.'* 


352  APPELLATE  COURT  OF  INDIANA, 

W.  J.  IlolUday  &  Co.  r.  Highland  Iron,  eta,  Co.-43  Ind.  App.  342. 

In  the  easo  of  //.  Z>.  Taylor  Co.  v.  Niagara  Bedstead  Co, 
(1906),  102  N.  Y.  Supp.  178,  52  Misc.  (N.  Y.)  356,  the  court 
approves  the  rule  laid  down  in  the  case  of  Belle  of  Bourbon 
County  V.  Lefffer  (1903),  87  Hun,  App.  Div.,  302,  84  N.  Y. 
Supp.  385,  in  which  it  is  said.  ** Where  the  purchaser  of 
j^oods  to  be  manufactured  repudiates  the  contract  in  ad- 
vance of  the  manufacture  of  the  goods,  *  •  •  the 
measure  of  damages  is  the  difference  between  the  cost  of 
manufacture  and  the  contract  price."  The  court  in  H.  D, 
Taylor  Co,  v.  Niagara  Bedstead  Co.,  supra,  said:  ** It  makes 
no  difference  in  principle  whether  the  vendor  is  himself  the 
manufacturer,  or  procures  others  to  manufacture,  or  can 
go  into  the  open  market  and  purchase  for  delivery  the 
goods  he,  in  turn,  has  agreed  to  sell  to  others."  The  rule 
as  here  announced,  we  think,  is  sustained  by  Cameron  v. 
White  (1889),  74  Wis.  425,  43  N.  W.  155,  5  L.  R.  A.  493; 
Hadley  Dean  Plate  Glass  Co.  v.  Highland  Olass  Co.  (1906), 
143  Fed.  242,  74  C.  C.  A.  462 ;  Duke  v.  Norfolk,  etc.,  B.  Co. 
(1906),  106  Va.  152,  55  S.  B.  548;  Chapman  v.  Kansas  CUy, 
etc.,  R.  Co,  (1898),  146  Mo.  481,  48  S.  W.  646;  American 
Contract  Co.  v.  Bullen  Bridge  Co.  (1896),  29  Ore.  549,  46 
Pac.  138;  Dryfoos  v.  Uhl  (1902),  69  Hun,  App.  Div.,  118, 
74  N.  Y.  Supp.  532 ;  Jas.  H.  Rice  Co.  v.  Penn  Plate  Glass  Co. 
(1899),  88  111.  App.  407;  Kimball  Bros.  v.  Deere,  Welles  & 
Co.  (1899),  108  Iowa  676,  77  N.  W.  1041;  Uauser,  Brenner 
&  Path  Co,  V.  Tate  &  Co,  (1899),  105  Ky.  701,  49  S.  W. 
475;  Hinckley  v.  Pittsburgh,  etc.,  Steel  Co.  (1886),  121  U. 
S.  264,  7  Sup.  Ct.  875,  30  L.  Ed.  967 ;  and  by  the  reason- 
ing of  the  court  in  the  case  of  Masterton  v.  Mayor,  etc. 
(1845),  7  Hill    (N.  Y.)  61,  42  Am.  Dec.  38. 

We  are  referred  by  appellant  to  the  case  of  Dolph  v. 
Troy  Laundry  Mach.  Co.  (1886),  28  Fed.  553,  as  an  author- 
ity in  support  of  its  contention  that  the  proper  measure 
of  damages,  as  applied  to  the  case  at  bar,  is  the  difference 
between  the  contract  price  and  the  market  price  of  the  ar- 
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tides  contracted  for.  This  authority  fully  supports  appel- 
lant's contention,  but  it  is  not  in  harmony  with  the  decided 
cases.  We  are  also  referred  to  the  cases  of  Rhodes  v.  Cleve- 
land Rolling-MiU  Co,  (1883),  17  Fed.  426,  Heiser  v.  Mears 
(1897),  120  N.  C.  443,  27  S.  E.  117,  Tufts  v.  Grewer  (1891), 
83  Me.  407,  22  Atl.  382,  Hale  v.  Trout  (1868),  35  Cal.  229, 
and  Black  River  Lumber  Co.  v.  Warner  (1887),  93  Mo. 
374,  6  S.  W.  210,  as  being  in  support  of  the  rule  appellant 
contends  for.  These  authorities,  we  think,  are  clearly  dis- 
tinguishable from  the  case  at  bar,  in  that  in  those  cases  the 
goods,  which  were  the  subject-matter  of  the  contract,  were 
in  the  seller's  hands  when  the  breach  occurred.  Here  the 
contract  was  violated  before  the  goods  were  manufactured, 
and  were  not  in  the  possession  of  the  seller  at  the  time,  and 
after  the  breach  it  was  under  no  obligation  to  manufacture 
or  procure  them. 

None  of  the  decisions  of  our  own  courts,  either  Supreme 
or  Appellate,  in  anywise  conflict  with  the  views  that  are 
here  expressed,  and  we  think  that  they  are  recognized  by 
a  recent  decision  of  the  Supreme  Court  in  the  case  of  Con- 
nersville  Wagon  Co.  v.  McFarlan  Carriage  Co.  (1906),  166 
Ind.  123,  where  the  court,  on  page  134,  after  discussing  the 
question  of  the  measure  of  damages  as  applied  to  the  breach 
of  contract  by  the  seller,  uses  this  language:  **In  speaking 
of  the  general  rule  which  disallows  unearned  profits  for  a 
breach  of  contract,  clearness  requires  that  the  distinction 
should  be  pointed  out  between  a  suit  for  a  breach,  where 
the  complaining  party  seeks  to  recover  the  diflference  be- 
tween the  agreed  price  and  the  ascertainable  value  of  per- 
formance, and  a  claim  for  damages  based  upon  something 
which  is  purely  hypothetical."  Citing,  Masterton  v.  Mayor, 
etc.,  supra;  Philadelphia,  etc.,  R.  Co.  v.  Howard  (1851),  13 
How.  307,  14  L.  Ed.  157. 

Appellant  insists  that  the  measure  of  damages  applied 
by  the  court  in  this  case  was  not  the  proper  measure,  be- 
VoL.  43—23 
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cause  of  the  unecrtaintv  in  the  method  of  estimating: 
8.  the  damages.  It  is  the  contention  that  because  the 
cost  of  manufacturing  the  goods  for  the  appellant, 
separate  and  apart  from  the  cost  of  operating  appellee's 
mills  and  manufacturing  other  goods,  was  not  ascertained, 
therefore  the  rule  applied  by  the  court  was  improper;  that, 
inasmuch  as  by  the  terms  of  the  last  contract  the  appellant 
had  the  option  of  placing  its  orders  for  goods  at  any  time 
from  the  completion  of  the  first  contract  up  to  the  first 
of  September,  1904,  and  inasmuch  as  the  appellee's  evi- 
dence showed  that  the  cost  of  manufacturing  the  goods  was 
diflPerent  during  the  months  of  July,  August  and  Septem- 
ber, this  constituted  such  an  element  of  uncertainty  as  ren- 
dered the  rule  an  improper  one;  that  it  is  shown  by  the 
evidence  that  there  were  a  urreat  manv  different  sizes  of 
iron  that  were  to  be  furnished  under  the  contract,  at  differ- 
ent prices — certain  sizes,  called  '^base  sizes,"  that  were  to 
be  furnished  at  a  uniform  price,  and  other  sizes,  called 
•'extras/'  that  were  to  be  furnished  at  an  extra  price;  that 
the  contract  gave  to  the  appellant  the  right  to  designate 
what  particular  sizes  of  iron  should  be  furnished,  and  under 
the  terms  of  the  contract  it  might  have  demanded  that  all 
of  the  iron  should  be  of  the  base  sizes,  or  that  all  of  it 
should  be  of  the  extra  sizes,  and  that,  by  reason  of  this 
uncertainty,  no  proper  basis  could  be  fixed  for  estimating 
the  cost  of  production. 

So  far  as  the  first  point  made  by  appellant  is  concerned, 
we  think  the  contracts  contemplated  the  manufacture  of 
the  goods  that  were  to  be  furnished  by  the  appellee 
2.     in  the  appellee's  usual  course  of  business  and  in  con- 
nection with  the  operation  of  its  plant,  as  the  evi- 
dence shows  it  was  conducted;    and  we  think  the  evidence 
was  snflRciently  clear  to  furnish  the  jury  with  a  basis  for 
estimating  the  cost  to  the  appellee  of  producing  at  its  mill 
the  goods  the  contracts  called  for. 

As  to  any  uncertainty  about  the  time  at  which  the  rule 
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should  have  been  applied  to  the  cost  of  production, 
9.     we  think  that  if  appellant  desired  more  specific  in- 
structions upon  the  subject  than  were  given  by  the 
court,  it  was  its  duty  to  ask  for  them. 

Where  a  contract  is  entered  into  between  parties,  giving 

to  one  of  them  an  alternative,  and  the  party  having  the 

right  of  such   alternative  violates   the   contract,   in 

10.  estimating  the  measure  of  damages  for  a  breach  of 
such  contract  that  alternative  must  be  accepted  which 

will  be  least  injurious  to  the  party  having  the  right  to  ex- 
ercise the  choice.  1  Sedgwick,  Measure  of  Damages  (8th 
ed.),  §421.  The  appellant  here  had  the  right  to  present 
appellee  with  its  orders  for  the  goods  contracted  for  that 
might  have  required  their  manufacture  in  July,  August 
or  September.  It  also  had  the  right  to  choose  the  size  and 
dimensions  of  the  iron  that  should  be  furnished  under  the 
contracts.  If  there  was  an  advantage  to  be  gained  for  the 
appellant  by  the  application  of  the  rule  as  to  the  cost  of 
producing  the  article  in  one  of  these  months,  rather  than 
another,  or  by  the  exercise  of  its  right  to  select  some  par- 
ticular size  of  iron,  that  was  covered  by  the  contracts,  rather 
than  another,  then  it  should  have  asked  for  proper  instruc- 
tions to  the  jury  that  would  correctly  have  guided  them  in 
the  enforcement  of  such  right. 

The  instruction  given  to  the  jury  was  correct  so  far  as 

it  went,  and  it  was  not  reversible  error  that  other  proper 

instructions,   not   asked   for   by   either   party,   were 

11.  not  given.     Crum  v.   State    (1897),   148   Ind.   401; 
Cincinnatiy  etc.,  B.  Co.  v.  Smock   (1893),  133  Ind. 

411;  Du  Souchet  v.  Butcher  (1888),  113  Ind.  249;  Foxwcll 
V.  State  (1878),  63  Ind.  539;  EichH  v.  Senhenn  (1891),  2 
Ind.  App.  208;  Lake  Erie,  ric,  R.  Co,  v.  McIIennj  (1884), 
10  Ind.  App.  525;  Tracy  v.  Hackel  (1898),  19  Ind.  App. 
133,  65  Am.  St.  398;  McAfee  v.  Montgomery  (1898),  21 
Ind.  App.  196. 
Complaint  is  also  made  that  the  assessment  of  damages 
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was  excessive.     There  was  evidence  from  which  the  jury 
might  assess  the  damages  returned  by  them  in  their 
12.   verdict.    We  have  no  authority  to. correct  any  mis- 
take they  may  have  made  in  that  respect.    We  think 
no  error  appears  in  the  record. 
Judgment  affirmed. 
Boby,  J.,  dissents. 

Dissenting  Opinion. 

RoBT,  J. — The  object  of  the  law  is  to  make  the  injured 
party  whole — to  furnish  compensation.  Probable  profits 
ought  not  to  be  the  rule  of  damages,  except  as  necessity  makes 
them  so.  This  necessity  may  arise  when  the  article  pur- 
chased has  no  market  value.  When  the  article  manufac- 
tured has  a  fixed  market  value  there  is  no  necessity  for  re- 
sorting to  the  proof  of  probable  profits,  as  such  profits  are 
too  speculative  and  uncertain  to  be  considered  as  damages. 
Acme  Cycle  Co,  v.  Clarhe  (1901),  157  Ind.  271;  Western 
Gravel  Road  Co.  v.  Cox  (1872),  39  Ind.  260;  Montgomery 
County,  etc,  Soc,  v.  Harwood  (1891),  126  Ind.  440,  10  L.  R. 
A.  532;  Rahm  v.  Deig  (1889),  121  Ind.  283.  I  do  not 
think  that  the  seller  of  commodities  which  have  a  fixed  and 
provable  market  value,  such  as  sugar  and  iron,  can  secure  a 
different  rule  of  damages  for  himself,  by  reason  of  the  fact 
that  he  manufactures,  as  well  as  sells,  or  takes  orders  in 
advance  of  delivery.  The  difference  between  the  contract 
price  and  the  market  price  measures  his  damage,  since  such 
commodities  are,  in  his  hands,  worth  what  they  will  sell  for 
in  open  market.  Rahm  v.  Deig,  supra;  McComas  v.  Haas 
(1886),  107  Ind.  512;  Dwiggins  v.  Clark  (1884),  94  Ind. 
49,  48  Am.  Rep.  140.     I  therefore  dissent. 
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DaLT  £T   AL.   V.  HiGMAN. 
[No.  6^76.    FUed  March  9,  1900.] 

1.  PtBADnro.— CompZatn^. —  Municipal  Corporations. —  Street  Im- 
provementg. — Petitions. — Vote  of  Trustees. — Towns. — A  complaint 
alleging  that  a  petition  for  the  making  of  street  improvements 
was  filed  with  the  town  trustees,  but  failing  to  show  that  such 
I)etiti(»i  was  signed  by  the  requisite  number  of  qualified  free- 
holders, is  nevertheless  sufficient,  where  it  shows  that  two-thirds 
of  the  town  trustees  voted  to  construct  the  imi)rovements.    p.  357. 

2.  Municipal  Corporations. — Street  Improvements. — Final  Notice, 
— Collateral  Attack, — A  collateral  attack  on  a  street  assessment 
on  the  ground  that  no  final  notice  was  given,  must  fail,  where 
some  notice  was  given,  which  the  town  trustees  held  sufficient. 
P.35& 

From  Delaware  Cipcuit  Court;  Joseph  6.  Leffler,  Judge. 

Suit  by  George  N.  Higman  against  George  A.  Daly  and 
others.  From  a  decree  for  plaintiff,  defendants  appeal. 
Affirmed. 

Frank  Ellis,  for  appellants. 

Horace  G,  Murphy,  Edward  M.  White  and  William  F. 
White,  for  appellee. 

Hadley,  J. — This  is  a  suit  by  appellee  against  appellants 
to  foreclose  an  assessment  lien  upon  lots  belonging  to  ap- 
pellants in  the  town  of  Normal  City,  Indiana.  Trial  was 
had,  a  special  finding  made  by  the  court,  and  conclusions 
of  law  stated  thereon.  All  the  questions,  except  one  here- 
inafter stated,  relating  to  the  pleadings,  are  the  same  as 
those  presented  in  the  case  of  Dahj  v.  Oubbins  (1908),  170 
Ind.  105,  and  upon  the  authority  of  that  ease  they  are  de- 
cided against  the  appeHant. 

The  one  question  referred  to  is  that  the  complaint  shows 

that  the  proceedings  were  instituted  by  petition,  but  it  does 

not  show  that  this  petition  was  signed  l)y  tlic  r«(|ui- 

1.    site  number  of  qualified  freeholders.     It  does  show, 

however,  that  two-thirds  of  the  board  of  tnistciis  voted 
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to  establish  the  improvement.  This  is  sufficient  without  any 
petition.  In  McEneney  v.  Town  of  Sullivan  (1890),  125 
Ind.  407,  this  precise  question  was  determined. 

Appellants  also  contend  that  the  special  findings  show 
that  the  final  notice  was  insufficient  and  therefore  the  con- 
clusions of  law  thereon  were  wrong.     The  special 

2.  findings  show  that  some  notice  was  given,  although  it 
may  not  have  been  in  strict  compliance  with  the 
statute,  but  the  board  of  trustees  found  it  sufficient.  This 
proceeding  is  a  collateral  attack  on  this  adjudication.  Our 
decisions  have  declared  that  under  such  circumstance  such 
an  attack  will  not  be.  sustained.  Brown  v.  Central  Ber- 
mudez  Co.  (1904),  162  Ind.  452;  Martindale  v.  Town  of 
Rochester  (1908),  171  Ind.  250;  DePuy  v.  City  of  Wabash 
(1893),  133  Ind.  336;  Parber  Asphalt  Pav.  Co.  v.  Edgerton 
(1890),  125  Ind.  455.  In  the  case  last  cited  the  court  said: 
**  Accordingly  it  has  repeatedly  been  held  by  this  court  that 
where  the  statute  required  the  filing  of  a  petition  as  a  con- 
dition precedent  to  the  exercise  of  jurisdiction,  or  the  giv- 
ing of  some  particular  notice,  if  a  petition  was  filed,  though 
defective,  or  some  notice  was  given,  though  not  a  compliance 
with  the  statutory  requirement,  the  proceeding  is  not  void, 
and  will  be  sufficient  to  withstand  a  collateral  attack." 

No  reversible  error  being  shown  the  judgment  is  affirmed. 


Holland  v.  Hummell  et  al. 

I  No.  6,557.     Filed  March  9,  1909.] 

1.  Pleading.— 7)cmfirrer  to  Complaint. — Filing  of  Amended  Com- 
plaint.— Effect , — The  ruling  upon  a  demurrer  to  a  complaint  |>n»- 
sents  no  question,  on  npi)eal,  where  an  amended  complaint  w«is 
subsequently  filed,  such  original  complaint  thereby  going  out  of 
the  record,    p.  360. 

2.  Pleading. — Complaint. — Landlord  and  Tenant. — Holding  Over, — 
Tort. — Damaffps. — A  fom])1aint  by  a  landlord  against  the  tenant 
for  dn mages  for  unlawfully  holding  over  sounds  in  tort,  and  is 
sufficient    p.  361. 
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3.  Pleading. — Complaint. — Landlord  and  Tenant, — Cute  and  Occu- 
pancy.— Contracts, — A  complaint  by  a  landlord  against  the  tenant 
for  the  nse  and  occupancy  of  her  premls*^  Is  uix>u  contract,  and 
is  sufficient,     p.  3G1. 

4.  Pleading. — Amendments, — Circuit  Courts,  on  Appeal  from  Jus- 
tices,— Appeal, — Circuit  courts,  in  cases  apiiealed  from  justices  of 
the  peace,  have  the  same  right  to  permit  amendments  which  sucli 
justices  had,  and  a  right  of  review  exists  only  for  an  abuse  of 
discretion,    p.  361. 

5.  Pleading. — Complaint. — Amendments. — Changing  Cause  of  Ac- 
tion on  Appeal  from  Justice  of  the  Peace. — Landlord  and  Tenant. 
— On  appeal  from  a  justice  of  the  peace,  the  circuit  court  should 
not  permit  the  plaintiffs  to  amend  their  complaint  from  one  in 
tort  to  one  on  contract,    p.  361. 

6.  Pleading. —  Complaint. — Amendments. —  Increasing  Damages. — 
Landlord  and  Tenant, — Holding  Over. — It  Is  proiier,  where  a  land- 
lord sued  for  possession  and  damages  before  a  justice  of  the  peace, 
the  tenant  subsequently  vacating  the  premises,  for  the  justice,  or 
the  circuit  court,  on  appeal,  to  permit  an  amendment  to  Include 
the  whole  of  the  damages  to  the  time  of  vacating  the  premises, 
p.  361. 

7.  Appeal. — Right  Result, — Landlord  and  Tetiant. — Holding  Ova'. 
— ^The  wrongful  refusal  to  strike  out  a  paragraph  of  complaint, 
in  an  action  by  a  landlord  against  the  tenant  for  unlawfully  hold- 
ing over,  is  harmless,  where  the  evidence  fully  sustains  the  other 
paragraph  of  complaint,    pp.  362, 363. 

8.  Landlord  and  Tenant. — Contracts. — Breach. — Payment  of  Rent. 
— Excuses. — Where  a  landlord  agreed  to  execute  a  written  lease 
to  the  tenant,  and  refused  to  do  so.  upon  demand,  such  tenant 
may  not  lawfully  hold  possession  of  the  premises  without  the  pay- 
ment of  the  stipulated  rent.    p.  362. 

Prom  Superior  Court  of  Marion  County  (69,577)  ;  Fiw- 
son  Carter,  Judge. 

Action  by  Phoebe  M.  Hummell  and  another  against  Will- 
iam G.  Holland.  Prom  a  judgment  for  plaintiffs,  defend- 
ant appeals.    Affirmed. 

David  A,  Leach  and  John  H,  H.  Stctfil,  for  appellant. 
Charles  B,  Clarke,  Walter  C.  Clarke  and  Clement  M. 
Holdemian,  for  appellees. 

Rabb^  J. — This  action  was  brought  against  the  appellant, 
before  a  justice  of  the  peace,  under  the  provisions  of  §8071 
Burns  1908,  §5225  R.  S.  1881,  to  recover  possession  of  the 
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premises  described  in  the  eomplaint,  and  damages  for  the 
unlawful  detention  thereof.  A  trial  was  had  before  the 
justice,  resulting  in  a  judgment  against  the  appellant, 
from  which  an  appeal  was  taken  to  the  Superior  Court  of 
Marion  County,  where  appellant  filed  a  demurrer  to  the 
complaint,  which  was  overruled.  Subsequently,  ui)on  leave, 
an  amended  complaint  in  two  paragraphs  was  filed.  Ap- 
pellant's motion  to  strike  out  each  paragraph  of  this  amend- 
ed complaint  was  overruled,  and  appellant  thereupon  filed 
a  demurrer  to  each  paragraph  of  said  amended  complaint, 
which  was  also  overruled.  An  answer  and  reply  thereto 
were  filed,  the  cause  submitted  to  a  jury  for  trial,  and  a 
verdict  returned  in  favor  of  appellees,  assessing  their  dam- 
ages at  $93.  Appellant's  motion  for  a  new  trial  was  over- 
ruled, and  judgment  rendered  on  the  verdict. 

Numerous  errors  are  assigned  in  this  court,  but  the  only 
ones  presented  by  the  record,  and  urged  here,  are  the  over- 
ruling of  appellant's  motion  to  strike  out  the  amended  com- 
plaint, the  overruling  of  his  demurrer  to  each  para- 
graph thereof,  and  the  overruling  of  his  motion  for  a  new 
trial. 

The  action  was  originally  begun,  as  before  stated,  to  re- 
cover possession  of  the  premises  described  in  the  eomplaint. 
While  the  cause  was  pending  in  the  superior  court,  the  ap- 
pellant surrendered  to  the  appellees  the  possession  of  the 
premises  described  in  the  eomplaint,  and  thereafter  the 
court  permitted  the  amended  complaint  to  be  filed. 

A  question  is  made  in  this  court  on  the  action  of  the 

court  below  in  overruling  appellant's  demurrer  to 

1.    the  original  complaint.     As  the  original  complaint 

was  taken  out  of  the  record  by  the  filing  of  the 

amended  complaint,  no  question  is  presented  here  for  our 

consideration. 

The  first  paragraph  of  the  amended  complaint  avers  the 
leasing  of  the  premises  by  the  appellees  to  the  appellant. 
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the  appellant's  takiiig  of  possession  under  the  lease, 

2.  that  the  appellant  wrongfully  held  possession  of  the 
premises  without  paying  rent  therefor,  and  that  ap- 
pellees were  damaged  in  the  sum  of  $125,  and  seeks  to  re- 
cover damages  for  such  wrongful  and  unlawful  occupancy 
of  the  premises.     This  paragraph  sounds  in  tort. 

The  second  paragraph  of  the  complaint  sounds  in  con- 
tract, and  seeks  to  recover  for  the  use  and  occupancy  of 
the  premises.    Each  paragraph  of  the  complaint  states 

3.  a  good  cause  of  action,  and  is  sufficient  to  withstand 
the  demurrer ;  and  no  error  intervened  in  overruling 

the  demurrer  of  appellant  to  either  paragraph  of  the 
amended  complaint. 

In  causes  appealed  from  a  justice  of  the  peace  to  a  circuit 

or  superior  court,  the  latter  court  has  the  same  powers  to 

permit  amendments  to  the  pleadings  that  would  be 

4.  vested  in  the  justice  of  the  peace,  had  the  cause  re- 
mained pending  in  his  court,  and  any  amendment 

permitted  by  the  court  that  would  not  be  an  abuse  of  dis- 
cretion will  not  be  subject  to  review  on  appeal. 

An  action   by  a  landlord  against  a  tenant  to  recover 

possession  of  leased  premises  for  unlawfully  holding  over, 

begun  before  a  justice  of  the  peace,  sounds  in  tort, 

5.  and,  after  an  appeal  of  such  case  to  the  circuit  or 
superior  court,  such  court  may  not  properly,  by  way 

of  amendment,  permit  the  plaintiff  to  change  the  form  of 
his  action  to  one  on  contract,  and  we  think  the  court  com- 
mitted an  error  in  overruling  appellant's  motion  to  strike 
out  the  second  paraprraph  of  the  amended  complaint. 

After  the  beginning  of  an  action  by  the  landlord  against 

the  tenant,  to  recover  possession  of  the  leased  premises,  if 

the  tenant  surrenders  the  possession,  leaviiij?  iiothinj^ 

6.  to  litigate  except  the  damages  occasioned  by  the  un- 
lawful detention,  there  is  no  abuse  of  discretion  on 

the  part  either  of  the  justice  or  of  the  circuit  court,  after 
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such  case  has  been  filed,  in  permitting  the  plaintiff  to 
amend  his  complaint  in  respect  to  the  damages  claimed  for 
th^  unlawful  detention  of  the  property,  and  no  error,  we 
think,  intervened  in  permitting  this  amendment  to  be  made. 
The  evidence,  which  is  in  the  record,  shows  without  dis- 
pute that  the  error  committed  by  the  court  in  overruling 
appellant's  motion  to  strike  out  the  second  paragraph 

7.  of  the  amended  complaint  was  not  harmful,  and  that 
the  case  was  correctly  determined,  notwithstanding 

such  error.    A  case  was  made  by  the  evidence  for  the  ap- 
pellees und«r  the  first  paragraph  of  the  amended  complaint. 
It  is  shown  without  dispute  that  the  appellant  rented  the 
premises  from  the  appellees,  in  the  fall  of  1904,  at 

8.  a  rental  of  $14  per  month,  payable  in  advance,  to 
be  occupied  until  May  6,  1905,  when  appellant  claims 

he  was  to  have  a  written  lease  of  the  premises  for  one  year 
from  that  date,  upon  the  payment  of  a  monthly  rental  of 
$15,  paid  in  advance,  the  appellees  contending  that  no  such 
contract  existed  for  the  lease  of  the  premises  for  one  year 
from  said  date,  and  that  after  ^lay  6,  the  appellant  continued 
in  the  possession  of  the  premises,  refusing  either  to  pay  rent 
or  to  surrender  the  same,  placing  his  ground  for  refusal 
to  pay  rent  upon  the  fact  that  appellees  disputed  his  right 
to  the  written  lease  for  the  term  of  one  year.  It  made  no 
matter  whether  appellant  was  right  or  wrong  in  his  con- 
tention, he  was  under  an  obligation,  according  to  his  own 
theory,  to  pay  $15  a  month  in  advance.  This  he  neglected 
and  refused  to  do.  Whether  his  right  to  the  possession  of 
the  premises  was  evidenced  by  a  contract  in  writing,  or  a 
parol  contract,  the  obligation  to  pay  the  rent  was  the  same, 
and  he  was  in  the  wrongful  and  unlawful  possession  of  the 
premises  when  he  refused  to  pay  the  rent,  as  the  contract, 
according  to  his  own  version,  required  it  to  be  paid. 

That  the  verdict  returned  was  for  the  exact  amount  of 
damages  the  appellees  were  entitled  to  recover  under  the 
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contract,    is    not    questioned,    and,    whatever   erron- 
7.     eous  rulings  may  have  been  made  by  the  court  be- 
low upon  appellant's  various  motions,  a  correct  and 
just  reijjilt  was  reached,  and  no  error  appears  in  the  record 
for  which  the  judgment  should  be  reversed. 
The  judgment  is  affirmed. 


Celtic  Savings  &  Loan  Association  No,  3 
V.  Curtis,  Administrator,  et  al. 

[No.  G,G85.     Filed  March  9,  1909.] 

1.  Pleading. — Complaint. — Setting  Aside  Sale  hy  Administrator, — 
A  complaint  to  set  aside  a  fraudulent  sale  of  real  estate  made  by 
an  administrator,  and  an  order  of  confirmation  fraudulently  se- 
cured, need  not  allege  that  the  sale  of  such  real  estate  is  neces- 
sary for  the  payment  of- debts;  and  if  it  were  necessary,  a  failure 
so  to  allege  is  harmless,  where  a  mortgage  creditor  intervened, 
showing  in  his  petition  all  of  such  facts  and  asking  the  same 
relief  as  the  administrator,  the  decree  being  made  upon  such  peti- 
tion, and  there  being  no  objection  to  such  petition  or  decree, 
p.  365. 

2.  Appeal. — Assignments  of  Errors. — Conclusions  of  Law, — Hoiv 
Questioned. — Where  no  independent  error  is  assigned,  on  appeal, 
as  to  the  correctnes,s  of  any  or  all  of  the  conclusions  of  law,  no 
question  is  presented  thereon,    p.  «S66. 

From  Probate  Court  of  Marion  County;  Merle  N.  A. 
Walker,  Judge. 

Suit  by  James  C.  Curtis,  as  administrator  de  bonis  non, 
with  the  will  annexed,  of  the  estate  of  Catherine  Malone, 
deceased,  against  the  Celtic  Savings  &  Loan  Association 
No.  3,  and  others.  Prom  a  decree  for  plaintiff  and  another, 
defendant  association  appeals.     Affirmed. 

Charles  L.  Barry,  for  appellant. 

Hotre  i&  Batchelor,  Ralph  Bamberger,  Isidore  Feiblem^an 
and  Estabrook  dt  Marshall,  for  appellees. 
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COMSTOCK,  P.  J. — James  C.  Curtis,  administrator  de  bonis 
non  with  the  will  annexed  of  the  estate  of  Catherine  Malone, 
deceased,  brought  this  suit  to  set  aside,  as  fraudulent,  an 
order  of  the  Marion  Circuit  Court,  approving  the*  sale  of 
certain  real  estate  belonging  to  the  estate  of  said  Catherine 
Malone,  by  John  A.  Devine,  a  former  administrator  with 
the  will  annexed,  the  order  of  said  court  approving  the 
deed  of  John  A.  Devine,  administrator,  to  Samuel  Hice, 
the  deed  of  Samuel  Hice  to  Charles  Harrington,  the  mort- 
gage of  Charles  Harrington  to  the  Celtic  Savings  &  Loan 
Association,  No.  3,  of  Indianapolis,  Indiana,  and  the  deed 
of  Charles  Harrington  to  Samuel  Hice.  It  was  also  sought 
by  Charles  L.  Hutchinson,  holder  of  a  certain  mortgage,  the 
lien  of  which  was  transferred  from  the  realty  to  the  fund, 
at  the  time  of  the  first  mentioned  conveyance,  to  have  the 
same  revived  and  held  to  be  a  paramount  lien  on  said  real 
estate. 

The  question  presented  for  decision,  as  between  said  build- 
ing association  and  appellees  Curtis  and  Hutchinson,  was 
whether  the  mortgage  of  the  appellant  should  be  set  aside 
and  adjudged  to  be  null  and  void  as  against  said  appellees, 
and  whether  it  should  be  held  as  junior  to  the  mortgagt^ 
of  said  Hutchinson.  The  court  made  a  special  finding  of 
facts  and  stated  conclusions  of  law  thereon,  and  entered  a 
decree  that  the  mortgage  of  said  appellant  be  set  aside  and 
adjudged  to  be  null  and  void,  and  that  the  mortgage  of  said 
appellee  Hutchinson  is  prior  and  superior  to  all  other  liens, 
except  that  of  taxes. 

The  first  and  second  specifications  of  error  challenge  the 
sufficiency  of  the  amended  complaint ;  the  third  and  fourth, 
the  action  of  the  court  in  overruling  appellant's  motion 
to  modify  the  finding  of  facts  and  conclusions  of  law  and 
in  entering  the  decree  herein;  the  fifth,  in  overruling  ap- 
pellant's motion  for  a  new  trial. 

The  questions  argued  in  behalf  of  appellant  are  th«  suf- 
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ficiency  of  the  amended  complaint  and  whether  appellant 
was  an  innocent  purchaser. 

The  only  objection  made  to  the  amended  complaint  is 

that  it  does  not  allege  that  at  the  time  it  was  filed  it  was 

necessary  to  sell  the  real  estate  to  pay  debts.    In  sup- 

1.  port  of  this  objection  the  cases  of  Jarrell  v.  Brubaker 
(1898),  150  Ind.  260,  and  State,  ex  rel,  v.  Parsons 
(1897),  147  Ind.  579,  62  Am.  St.  430,  are  cited.  These  are 
eases  in  which  an  administrator  had  brought  suit  to  set  aside 
a  fraudulent  conveyance  made  by  his  decedent,  and  to  re- 
cover the  real  estate  for  the  estate.  This  is  not  a  suit  to  set 
aside  a  fraudulent  conveyance  made  by  the  decedent  and 
to  subject  the  land  conveyed  to  the  payment  of  the  claims 
of  creditors.  In  the  case  at  bar  the  administrator  filed  a 
petition  to  sell  the  land  of  the  decedent  to  pay  debts,  and 
the  court  had  made  an  order  directing  a  sale  of  the  land  for 
that  purpose.  Instead  of  obeying  the  order  of  the  court  the 
administrator  practically  sold  the  land  to  himself,  and  pro- 
cured a  confirmation  of  the  sale  on  a  false  and  fraudulent 
report.  It  is  not  sought  to  set  asiQe  the  order  of  sale  previ- 
ously made,  or  to  obtain  a  new  order  of  sale.  It  is  sought 
to  set  aside  the  sale  of  the  administrator  to  himself.  The 
authorities  cited  are,  therefore,  of  doubtful  application. 

But  even  if  the  objection  was  well  taken,  appellant  was 
not  harmed  by  the  ruling  of  the  court  for  the  following 
reasons :  Charles  L.  Hutchinson  at  the  time  of  the  death  of 
the  decedent,  Catherine  Malone,  held  a  first  mortgage  upon 
the  real  estate  here  involved.  The  indebtedness  thereby  se- 
cured was  filed  as  a  claim  against  the  estate  and  allowed. 
When  the  real  estate  was  ordered  sold  for  payment  of  debts, 
the  lien  of  said  mortgage  was  ordered  transferred  to  the 
fund  to  be  derived  therefrom.  Said  Hutchinson,  as  holder 
of  a  claim  against  said  estate  of  $1,293.93,  and  a  lien  upon 
the  fund  to  be  derived  from  sale  of  real  estate,  was  made 
party  defendant  in  the  action  instituted  by  administrator 
de  bonis  non,  Curtis.    As  such  party,  appellee  Hutchinson 
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filed  on  his  owu  behalf  his  intervening^  petition  for  aflRrma- 
tive  relief  as  to  himself.  Said  intervening  petition  con- 
tained substantiallv  the  same  facts  as  the  amended  com- 
plaint  and  asked  the  same  relief.  This  intervening  peti- 
tion contained  specific  allegations  that  there  is  no  cash  or 
other  property  or  other  assets  of  decedent  to  pay  said  ap- 
pellee's claim  or  any  part  thereof,  or  any  assets  whatever 
with  which  to  pay  said  claim  or  any  part  thereof.  It  is  not 
therefore  open  to  the  objections  made  to  the  amended  com- 
plaint. 

Neither  the  snflSciency  of  this  intervening  petition  nor 
the  right  of  appellee  Hutchinson  to  institute  such  suit  to 
set  aside  the  fraudulent  sale  on  his  behalf  or  on  behalf  of 
himself  and  other  creditors  and  to  recover  to  the  estate  as- 
sets with  which  to  pay  his  claim  is  called  in  question  here 
by  any  assignment  of  error.  So  far  as  the  record  discloses, 
the  decree  was  based  upon  the  intervening  petition  and  not 
upon  the  amended  complaint,  and,  so  far  as  the  intervening 
petition  is  concerned  the  decree  must  be  affirmed.  This 
affirmance  would  leave  th?  decree  of  the  lower  court  exactly 
as  it  now  stands,  providing  for  resale  of  real  estate  and  the 
priority  of  Hutchinson's  claim  on  the  fund  to  be  derived 
therefrom.  So  that,  so  far  as  the  alleged  error  in  overruling 
the  demurrer  to  the  complaint  is  concerned,  it  could  not 
harm  appellant  any  more  than  it  is  harmed  by  the  decree 
upon  Hutchinson's  intervening  petition. 

The  remaining  question  discussed  by  appellant's  coun- 
sel IS  whether  appellant  was  an  innocent  purchaser.  The 
fourth  conclusion  of  law  substantially  states — and  this  con- 
clusion of  law  is  based  upon  the  finding  of  facts — ^that  ap- 
pellant was  not  an  innocent  purchaser. 

An  exception  was  taken  to  each  conclusion  of  law,  but 
there  is  no  independent  assignment  of  error  question- 

2.  ing  said  conclusions  or  any  one  of  them.  And  without 
such  assignment  no  question  is  presented.  Ewbank's 
Manual,  §39,  and  cases  cited. 
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The  sufficiency  of  the  special  findings  to  justify  the  eon- 
elusions  is  not  questioned.  An  examination  of  the  record 
shows  that  they  were  all  supported  by  evidence.  To  re- 
hearse the  evidence  would  serve  no  useful  purpose.  It 
would  only  a^d  one  more  to  the  many  instances  of  moral 
obliquity  to  be  found  in  the  reports. 

Judgment  affirmed. 


Tayix)r,  Administrator,  v.  Taylor, 

[No.  6,589.    Filed  February  3, 1000.   Rehear  lug  denied  March  9, 1909.] 

■ 

1.  GuABDiAR  AND  Wakd. — Insatic  Persons. — Contracts, — CJontracts 
executed  by  an  insane  ward  are  void.    p.  372. 

2.  GuAKDiAN  AND  Wabd. — Cure. — Insane  Persons. — It  is  a  guar- 
dian's duty  to  take  proi)er  care  of  hl8  ward  and  charge  the  ex- 
penses thereof  to  the  ward's  estate ;  and  the  relationship  of  the 
ward  to  the  guardian  does  not  affect  such  duty,  but  may  be  con- 
sidered in  estimating  the  proper  compensation  for  the  guardian's 
services,    p.  372. 

3.  Guardian'  and  Ward. — Care  of  Ward. — Duty  of  Court. — The 
compensation  for  the  care  of  a  ward  may  be  fixed  in  advance 
by  the  court,  but  where  not  so  fixed,  the  allowance  therefor  must 
be  subject  to  the  approval  of  the  court,  the  guardian  being  an 
agent  of  the  court,    p.  372. 

4.  Guardian  and  Ward. —  Approved  Reports. —  fiettin{/  Aside. — 
Burden  of  Proof, — Wliere  a  guardian's  report  has  been  api>roved, 
the  burden  of  proving  fraud  or  mistake  therein,  sufficient  to  set 
it  aside,  is  upon  the  party  attacking  such  report,    p.  373. 

5.  Guardian  and  Ward. — Care  and  (Support. — Compensation. — E.r- 
cessive. — Where  the  approved  report  of  the  guardian  of  an  insani* 
ward  is  attacked  as  containing  an  excessive  allowance  to  the 
guanlian,  who  was  the  ward's  son.  for  the  care  and  supi>ort  of  tin* 
ward,  and  the  evidence  shows  that  the  guardian  was  allowed  $2  per 
week  for  certain  years,  and  that  during  one  of  such  years  such 
guardian  did  not  so  care  for  such  ward,  the  court  should  order 
such  excess  to  be  refunded,    p.  373. 

C.  Appeal. — Excessive  Recovery. — Remit  tit  ur. — Where  a  judgment 
is  excessive,  in  a  fixed  sum,  the  ApiK»llate  Court  may  order  a- 
remittitur  of  such  amount,    p.  373. 

Prom  the  Clark  Circuit  Court;    Earrxj  C.  Montgomery, 
Judge. 


368  APPELLATE  COURT  OP  INDIRA, 

Taylor  t?.  Taylor— 43  Ind.  App.  367. 

Final  report  by  Zachary  Taylor,  as  administrator  with 
the  will  annexed  of  the  estate  of  Mary  A.  Taylor,  deceased, 
to  which  Allen  L.  Taylor,  as  administrator  de  bonis  non 
with  the  will  annexed  of  the  estate  of  Mary  A.  Taylor,  de- 
ceased, files  exceptions.  From  an  order  approving  such 
report,  exceptor  appeals.    Affirmed  condUionally, 

James  K,  Marshy  for  appellant. 
Joseph  A,  McKeey  for  appellee. 

COMSTOCK,  P.  J. — The  issues  determined  in  this  cause 
were  presented  by  the  report  of  Zachary  Taylor,  admin- 
istrator with  the  will  annexed  of  the  estate  of  Mary  A. 
Taylor,  and  the  exceptions  thereto  by  Allen  L.  Taylor,  ad- 
ministrator de  bo7iis  non,  now  the  appellant.  Special  find- 
ings were  made,  conclusions  of  law  stated  thereon,  and 
judgment  rendered  approving  the  report  in  all  things  and 
discharging  said  administrator  from  said  trust.  As  shown 
by  the  special  findings  and  by  the  evidence,  the  appellee,  on 
October  13,  1903,  was  appointed  administrator  with  the 
will  annexed  of  the  estate  of  Mary  A.  Taylor.  He  acted 
in  said  capacity  until  May  16,  1905,  at  which  time,  in  an 
action  had  in  the  proper  court,  the  will  of  said  testatrix  was 
set  aside. 

In  his  report,  showing  his  receipts  and  disbursements, 
with  the  appraised  value  of  the  personal  estate  as  shown  by 
the  inventory  amounting  to  $2,900.40,  with  interest  thereon 
from  September  30,  1903,  to  September  18,  1905,  after  de- 
ducting interest  as  credits  set  out  in  said  report,  $319.04, 
making  total  charges  $3,219.44,  he  claimed  a  total  of  credits, 
$837.48,  leaving  a  balance  due  said  estate  of  $2,381.96.  The 
appellant  excepted  to  the  allowance  of  items  eight,  ten,  eleven 
and  twelve.  Appellant  also  excepted  to  the  approval  of  said 
report,  because  said  Zachary  Taylor  had  not  accounted  for 
and  charged  himself  with  certain  articles  of  personal  prop- 
erty and  for  money  collected  for  rent  of  farm  for  the  year 
1892,  for  which  he  was  properly  chargeable,  amounting  in 
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the  aggregate  to  $223.  The  court  found  that  all  the  fore- 
going items  excepted  to  were  proper  credits,  and  that  these 
articles  and  the  rent  with  which  it  was  alleged  he  had  not 
charged  himself  or  accounted  for  had  never  been  received 
by  him.  There  was  evidence  to  support  each  of  the  special 
findings. 

Further  objection  is  made  and  exception  taken  to  said 
report  as  follows:  **And  said  exceptor  further  shows  to 
the  court,  and  complains  of  said  Zachary  Taylor,  that  said 
Mary  A.  Taylor  was  on  October  22,  1804,  duly  adjudicated 
by  the  Clark  Circuit  Court  of  unsound  mind  and  incapable 
of  managing  her  own  estate,  and  on  said  day  Zachary  Tay- 
lor was  by  said  court  appointed,  and  afterwards  qualified, 
as  her  guardian  until  her  death,  which  occurred  at  said 
Clark  county  on  September  30,  1903;  that  at  the  April 
term,  1902,  .of  said  court,,  and  on  June  7,  1902,  said  Taylor 
as  such  guardian  presented  and  filed  his  report  as  such 
guardian,  duly  verified,  containing  a  statement  of  his  do- 
ings in  said  guardianship  and  his  charges  and  expenditures 
in  said  trust ;  that  in  said  report  he  wrongfully  and  fraud- 
ulently, and  for  the  purpose  of  cheating  said  ward  and  her 
estate,  charged  and  made  a  claim  against  his  said  ward  for 
and  on  account  of  maintaining  her,  including  wearing  ap- 
parel, board,  washing,  medicine,  etc.,  from  April  10,  1896, 
to  June  5,  1902,  and  procured  the  court  to  allow  him  there- 
for $642 ;  that  said  claim  was  unjust,  fraudulent,  and  not 
a  proper  and  valid  demand  or  debt  due  and  owing  to  said 
Taylor  from  his  said  ward  or  her  said  estate,  for  the  fol- 
lowing reasons,  viz.:  (1)  Said  Mary  A.  Taylor  was  his 
mother,  and  during  all  the  time  from  April  10,  1896,  to 
June  5,  1902,  lived  with  him  as  a  member  of  his  family,  and 
not  in  any  other  manner,  and  there  was  not  during  said 
period,  or  any  portion  thereof,  any  contra(rt,  agreement  or 
understanding  by  and  between  her  and  said  Taylor  that 
she  was  to  pay  anything  to  said  Taylor  for  being  main- 
Vol.  43—24 
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tained,  boarded  or  furnished  with  wearing  apparel,  or  that 
any  claim  or  charge  on  account  thereof  should  be  made  by 
said  Taylor  against  her  or  her  estate;  (2)  said  Zachary 
Taylor  did  not  maintain  his  said  ward,  furnish  her  wear- 
ing apparel  and  medicine,  board  her  and  do  her  washing 
during  such  period;  (3)  the  amount  so  allowed  was  exces- 
sive, unreasonable,  and  more  than  a  fair  and  just  compen- 
sation for  the  services  rendered,  and  washing  done,  board 
and  wearing  apparel  furnished  for  said  ward  during  said 
period." 

Upon  the  foregoing  objections  the  court  found,  in  part, 
as  follows :  '*  (1)  That  on  October  22,  1894,  Zachary  Taylor 
was  appointed  guardian  of  the  person  and  estate  of  Mary 
A.  Taylor,  who  had  theretofore  been  declared  of  unsound 
mind,  said  Mary  A.  Taylor  being  the  mother  of  Zachary 
Taylor;  that  on  April  28,  1896,  he  filed  his  report  in 
partial  accounting  of  his  doings  as  such  guardian;  that 
on  June  11,  1902,  he  filed  his  report  as  such  guardian  in 
partial  accounting;  that  in  the  last-mentioned  report  he 
presented  a  claim  against  the  estate  of  his  said  ward  for 
such  sum  as  would  reasonably  compensate  him  for  the  care, 
support  and  maintenance  of  said  ward  from  April  10,  1896, 
to  June  7,  1902;  that  the  court  allowed  said  Zachary  Tay- 
lor, as  compensation  therefor,  the  sum  of  $642,  being  for 
321  weeks  of  such  support  and  maintenance  at  the  rate  of 
$2  per  week;  that  on  October  27,  1902,  he  filed  his  final 
report  as  guardian,  showing  that  he  had  on  hand  on  that 
day  $2,897.20;  that  on  October  13,  1902,  said  Zachary 
Taylor,  was  appointed  administrator  with  the  wiU  annexed 
of  the  estate  of  Mary  A.  Taylor,  then  deceased;  that  on 
October  27,  1903,  said  Zachary  Taylor,  as  guardian  of  the 
person  and  estate  of  Mary  A.  Taylor,  then  deceased,  paid  to 
himself,  as  administrator  with  the  will  annexed  of  the  estate 
of  Mary  A.  Taylor,  deceased,  the  sum  of  $2,897,20.  (2) 
That  thereafter,  on  November  27,  1903,  said  Zachary  Tay- 
lor filed  his  inventory  of  the  personal  estate  of  said  de- 
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cedent,  showin.s^  that  it  cousiKted  of  mouey  on  hand,  amount- 
ing to  $2,897.20,  and  other  personal  property  $3.20,  being 
in  all  $2,900.40 ;  that  on  July  25,  1905,  Allen  L.  Taylor  was 
appointed  administrator  de  bonis  non  of  the  estate  of  Mary 
A.  Taylor,  deceased.  (3)  The  court  finds  that  the  allow- 
ance by  the  court  on  June  11,  1902,  of  the  sum  of  $642,  to 
said  Zachary  Taylor,  for  support  and  maintenance  of  his 
ward,  Mary  A.  Taylor,  his  mother,  was  not  in  excess  of  the 
usual  charge  and  value  of  services  for  such  support  and 
maintenance ;  that  during  the  period  of  time  between  April 
10,  1896,  and  June  7,  1902,  said  Mary  A.  Taylor  was  prac- 
tically blind  and  required  a  great  deal  of  attention;  that 
this  was  furnished  and  her  maintenance  provided  by  Zach- 
ary Taylor." 

Upon  the  facts  found  the  court  stated  as  conclusions  of 
law:  *'(1)  That  the  various  reports  of  Zachary  Taylor  as 
guardian  of  the  person  and  estate  of  Mary  A.  Taylor,  who 
was  a  person  of  unsound  mind,  including  therein  the  final 
report  of  said  Zachary  Taylor  as  such  guardian,  are  in  all 
things  correct  and  just  and  should  be  approved  and  con- 
firmed by  the  court.  (2)  That  the  account  and  vouchers  in 
final  settlement  filed  bv  said  Zachary  Taylor,  administrator 

«  »'  ft  7 

with  the  will  annexed  of  the  estate  of  Mary  A.  Taylor,  de- 
ceased, including  therein  the  amounts  claimed  for  his  own 
services  and  in  payment  of  attorney's  fees,  are  correct,  and 
that  all  credits  therein  asked  should  be  allowed  by  the  court ; 
that  said  report  should  in  all  things  be  approved  and  con- 
firmed, and  said  Zachary  Taylor  as  such  administrator  be 
released  and  discharged  from  his  said  trust."  To  each  of 
which  appellant  excepted. 

The  evidence  shows  that  appellee  was  appointed  guardian 
on  October  22,  1894.  On  April  10,  1896,  he  made  his  cur- 
rent report,  in  which  he  stated;  **The  ward  is  living  with 
me  and  supported  by  me  as  a  member  of  my  family,  for 
which  I  make  no  oharge."  On  October  14,  1898,  he  filed  his 
second  current  report,  in  which  no  mention  was  made  of 
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claim  for  the  care  of  his  ward.  On  June  11,  1902,  he  filed 
his  third  current  report  in  which  he  makes  the  following 
statement:  "Said  guardian  further  represents  to  the  court 
that  his  ward  has  been  living  with  him  since  his  appoint- 
ment as  such  guardian  in  October,  1894;  that  up  to  the 
time  of  making  his  first  accounting,  on  April  10,  1896,  he 
made  no  charge  for  the  maintenance  and  support  of  said 
ward;  that  said  guardian  now  represents  to  the  court  that 
his  said  ward  is  about  seventy-five  years  of  age ;  that  so  far 
she  has  been  able  to  look  after  and  care  for  her  own  wants, 
but  since  the  making  of  his  said  accounting  in  April,  1896. 
she  has  been  unable  to  do  anything  in  the  way  of  helping 
about  the  household  affairs,  and  said  guardian  has  been 
maintaining  and  supporting  his  said  ward,  furnishing  her 
clothing,  board,  medicine,  etc.,  at  his  own  expense,  and  he 
asks  that  he  be  allowed  whatever  to  the  court  may  seem 
equitable  and  just  for  the  maintenance  of  his  said  ward, 
including  wearing  apparel,  board,  washing^  medicine,  etc., 
from  the  said  April  10,  1896,  up  to  June  5,  1902." 
Section  3110  Bums  1908,  §2554  R.  S.  1881,  provides: 
**  Every  contract,  sale  or  conveyance  of  any  person 

1.  while  of  unsound  mind  shall  be  void."    No  contract 
could  have  been  made  with  the  ward. 

It  is  the  duty  of  a  guardian  to  take  proper  care  of  his 

ward,  furnishing  a  suitable  home,  board  and  clothing  and 

other  necessaries.     The  value  of  such  supplies  is  a 

2.  proper  charge  against  the  ward's  estate.     Miller  v. 
Hart  (1893),  135  Ind.  201. 

Whether  the  ward  is  a  stranger  or  of  kin  to  the  guardian 

can  make  no  difference  in  this  obligation,  althoiigh  it  may 

be  taken  into  account  upon  the  question  of  compensation. 

Compensation  for  care  of  an  insane  or  invalid  ward 

3.  may  be  fixed  in  advance,  but  where  it  is  not  so  fixed 
by  the  court  the  amount  to  be  allowed  in  payment  for 

such  service  will  be  subject  to  the  approval  of  the  court. 
Master  v.  Jones  (1902),  158  Ind.  647.    The  guardian,  in 
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case  of  an  insane  ward,  acts  onlv  as  the  aGTont  of  the  court, 
and  the  court  may  either  authorize  before  or  approve  after 
he  has  acted  in  the  line  of  his  duty.  That  the  services  for 
which  the  guardian  received  credit  were  rendered,  care 
taken,  home  provided  and  supplies  furnished,  there  is  no 
question.  All  these  were  found  by  the  court  in  approving 
the  gn^ardian's  report  of  1902.    They  were  passed  upon. 

The  burden  was  upon  the  appellant  to  show  that  the  al- 
lowance of  $642  made  said  guardian  for  services  in  his 
final  report  as  guardian  was  erroneous,  but,  with  the 

4.  burden  upon  the  administrator,  the  result  appears 
from  the  evidence  and  findings  that  a  correct  con- 
clusion  was   reached,   with   one   exception.      The  evidence 

shows  that  for  one  year  of  the  time  for  which  allow- 

5.  ance  was  made  for  the  maintenance  of  the  ward  she 
was  with  and  cared  for  by  her  children  other  than  her 

guardian.  The  allowance  should  be  reduced  by  the  sum  rep- 
resenting that  period. 

It  is  therefore  ordered  that  if  within  thirty  days  from 

this  date  said  guardian  be  charged  in  his  said  final  report 

as  administrator  with  the  sum  of  $104  additional 

6.  then  this  judgment  be  affirmed,  otherwise,  it  stands 
reversed,  with  instructions  to  sustain  appellant's  mo- 
tion for  a  new  trial. 

Watson,  C.  J.,  did  not  participate. 


Crawford  &  McCrimmon  Company  v.  Gose. 

[No.  6,087.     Filed  March  0,  1909.] 

1.  Appeal. — Erroneous  Ruling  Precedent — Transfer. — Where  a  rul- 
ing precedent  of  the  Supreme  Court  is  deemed  erroneous,  It  is 
the  duty  of  the  Appellate  Court  to  transfer  the  pending  case  to 
such  court  with  a  recommendation  to  overrule  such  precedent, 
p.  376. 

2.  Negligence. —  Prowimatk  Cause. —  Maxims, —  The  doctrine  of 
proximate  cause  Is  embodied  In  the  maxim,  ''causa  proxima  non 
remota  spectatnr.'*    p.  376, 
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Xeglioknck. —  iHi/ttardcd  Coyichcvitt, —  tilippbw  and  Falling 
Into. — Where  a  serraut  slii)s.  throwing  his  hand,  in  falling,  into 
an  unguarded  cogwheel,  the  statute  (§8029  Bums  1908,  Acts 
18f)9,  p.  231,  §9)  requiring  such  cogwheel  to  be  guarded,  the 
proximate  cause  of  the  injury  is  the  failure  of  the  master  to 
guard  such  cogwheel,  proximate  caiise  always  having  relation 
to  the  injury,    p.  376. 

4.  Statutes. — Factory  Act. — Purpose. — The  object  of  section  nine 
of  the  factory  act  (§8029  Burns  1908.  Acts  1899,  p.  231)  was  to 
compel  factory  owners  to  guard  their  dangerous  machinery,  and 
thereby  save  the  enii)loyes  from  death  or  injury,    p.  377. 

5.  Statutes. — Factory  Act. — y unification  hy  Judicial  Decision, — 
Under  judicial  decisions  holding  that  under  §8029  Burns  1908, 
Acts  1899,  p.  231,  §9,  requiring  dangerous  machinery  to  be  guarded, 
servants  who  stumble,  slip  or  misjudge,  are  not  protected  thereby, 
and  that  persons  who  purposely  get  hurt  thereby  cannot  recover, 
and  that  the  absence  of  such  required  guard  does  not  constitute 
a  proximate  cause  of  an  injury  received  by  reason  of  the  failure 
to  guard,  such  act  Is  practically  nullified,    p.  377. 

6.  Negijgence. — Proximate  Cause. — Substantial  Rights. — Logic. — 
The  law  should  not  refine  the  doctrine  of  proximate  cause  to  the 
point  of  denying  substantial  justice,  the  subtleties,  disputations, 
and  learning  of  the  schoolmen  not  being  applicable  thereto,    p.  378. 

Prom  Clay  Circuit  Court;   Presley  0.  Colliver,  Judge. 

Action  by  John  W.  Gose  against  the  Crawford  &  McCrim- 
mon  Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.  (For  decision  of  Supreme  Court,  see  172  Ind.  81.) 
Trartsf erred  to  Supreme  Court. 

McNuit  &  Shuttuck,  for  appellant. 

George  A.  Knight,  A.  W.  Knight  and  George  H.  Batchelorf 
for  appellee. 

Rosy,  J. — This  is  an  actioiwby  appellee  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  been  caused  by 
appellant's  failure  to  comply  with  that  provision  of  the 
factory  act  requiring  cogwheels  to  be  guarded.    Acts  1899, 
\  p.  231,  §9,  §8029  Bums  1908.     A  demurrer  to  the  complaint 

for  want  of  facts  was  overruled,  a  general  denial  was  filed, 
trial  had,  a  verdict  returned  in  appellee's  favor  for  $345, 
appellant's  motion  for  a  new  trial  overruled,  and  judgment 
rendered  on  the  verdict. 

i 
I 


n 
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Two  main  questions  are  presented  on  this  appeal.  They 
are  (1)  whether  the  absence  of  the  guard  complained  of 
was  the  proximate  cause  of  the  injury;  (2)  whether  the 
factorj"^  act  required  the  cogwheels,  by  which  such  injury 
was  inflicted,  to  be  guarded.  The  order  in  which  these 
questions  are  stated  is  the  order  fixed  by  the  Supreme  Court. 
Pein  V.  Miznerr  (1908),  41  Ind.  App.  255;  Fein  v.  Miznerr 
(1908),  170  Ind.  659;  P.  H.  &  h\  M.  lloois  Co.  v.  Meeker 
(1905),  165  Ind.  132.  These  questions  arise  both  on  the 
motion  for  a  new  trial  and  upon  the  complaint,  which  is  in 
substance  as  follows:  That  defendant  is  a  corporation  op- 
erating a  foundry  and  machine  plant  in  Brazil,  Indiana; 
that  plaintiff  was  employed  by  defendant  as  a^moulder's 
helper,  and  it  was  his  duty  to  elevate,  by  means  of  a  crane, 
iron  vessels  filled  with  moulten  metal  to  the  top  of  the 
moulds;  that  the  crane  consisted  of  an  upright  timber 
poet  with  a  timber  arm  and  braces,  equipped  with  hoisting 
tackle  and  cogwheels,  the  latter  being  operated  by  turning 
a  handle  connected  with  the  cogwheels;  that  a  chain  ran 
along  the  top  of  the  arm  from  the  cogwheels,  and  dangled 
therefrom,  and  in  the  process  of  hoisting  was  attached  to 
the  bail  of  the  vessel  to  be  elevated ;  that  on  April  20,  1903, 
plaintiff  was  engaged  in  the  duty  of  hoisting  a  vessel  of 
moulten  metal  for  the  purpose  of  emptying  it  into  a  mould 
by  turning  the  handle  aforesaid,  when  suddenly,  and  with- 
out any  fault  upon  his  part,  his  hand  slipped  off  the  handle, 
whereupon  the  handle  reversed  its  motion  and  struck  plain- 
tiff's hand  and  knocked  it  over  into  and  between  the  cogs. 
It  is  alleged  that  it  was  defendant's  duty  under  the  law 
properly  to  protect  and  guard  the  cogwheels ;  that  this  duty 
was  disregarded,  and  that  no  safety  device  or  protection 
whatever  was  placed  about  said  cogs ;  that  such  guard  could 
have  been  placed  without  interfering  with  the  operation  of 
the  crane,  and  that  the  accident  could  not  have  occurred 
had  defendant  performed  its  duty  as  aforesaid.  Plaintiff 
further  alleges  that  he  iwed  due  care,  and  was  free  from 
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negligence  and  that  he  was  injured  by  reason  of  his  hand's 
being  eaught  in  the  cogs.  The  case  of  P.  H.  &  F.  M.  Roots 
Co.  V.  Meeker,  supra,  so  far  as  the  question  of  proximate 
cause  is  concerned,  is  similar  to  the  one  at  bar.  It  was 
therein  held  that  the  absence  of  a  guard  was  not  the  proxi- 
mate cause  of  the  injury. 

If  the  doctrine  of  that  case  is  applied  to  this  one,  the 

judgment  should  be  reversed.    The  decisions  of  the  Supreme 

Court  are  of  final  authority,  but  it  is  the  duty  of  this 

1.  court  to  scrutinize  them,  following  those  only  which 
are  founded  in  reason  and  authority,  and  **if  in  any 

case,  two  of  the  judges  of  either  division  are  of  the  opinion 
that  a  ruling  precedent  of  the  Supreme  Court  is  erroneous, 
the  case,  with  a  written  statement  of  the  reasons  for  such 
opinion,  shall  be  transferred  to  the  Supreme  Court."  §1394 
Burns  1908,  Acts  1901,  p.  565,  §10.  The  language  of  the 
act — ** shall  be  transferred" — is  imperative. 

This  case  is  therefore  transferred  to  the  Supreme  Court, 
with  the  recommendation  that  the  case  of  P.  H,  dk  F.  M. 
Roots  Co.  V.  Meeker,  suj^ra,  be  overruled  so  far  as  it  re- 
lates to  the  question  of  proximate  cause,  for  the  following 
reasons:  The  maxim  which  lies  at  the  bottom  of  the  doc- 
trine is:     Causa  proxima  non  remota  spectatur — the 

2.  direct  and  not  the  remote  cause  is  considered.    Had 
the  cogwheels,  upon  which  the  plaintiff  in  the  case 

of  P.  H.  &  F.  M.  Roots  Co.  v.  Meeker,  supra,  threw  his  hand 
in  seeking  to  preserve  his  equilibrium,  been  properly  guard- 
ed, tlie  injury  which  he  received  could  not  have  oc- 

3.  curred.     The  term  ** proximate'*  has  relation  to  the 
injury.     Had  the  defendant's  duty  been  performed 

there  would  have  been  no  injury.  Defendant's  failure  to 
obey  the  statute  was  the  only  proximate  cause  of  the  in- 
jury. Its  act  was  the  act  of  an  independent  agent,  and, 
intervening  as  it  did,  the  prior  acts  of  the  employe  in  slip- 
ping and  endeavoring  to  save  himself  from  falling  became 


NOVEMBER  TERM,  1908.  377 

Crawford  &  McCrlmmon  Co.  r.  Gose — 43  Ind,  A  pp.  373. 


mere  conditions.  McGahan  v.  Indianapolis  Xat.  Oas  Co. 
(1895),  140  Ind.  335,  29  L.  R.  A.  355,  49  Am.  St.  199; 
New  York,  etc.,  K.  Co.  v.  Perriguey  (1894),  138  Ind.  414. 
The  negative  character  of  the  act  makes  the  proposition  less 
clear  in  the  statement  than  it  would  be  were  the  act  affirma- 
tive. To  illustrate:  Suppose  the  cogwheels  had  been  prop- 
erly guarded,  and  that  as  the  plaintiff  fell  the  master  had 
removed  the  guard — ^would  any  one  have  a  doubt  as  to  the 
intervention  of  an  independent,  responisble  agency  cutting 
off  the  line  of  causation  and  making  the  slip  and  fall  mere 
conditions?  To  hold  that  the  proximate  cause  was  the  act 
of  the  plaintiff  in  coming  to  work,  or  in  walking  across  the 
room,  or  in  slipping  as  he  walked,  would  be  equally  logical. 
The  proposition  is  so  simple  that  the  discussion  of  other 
eases  in  which  there  mav  have  been  room  for  doubt  can 
have  no  result  except  to  obscure  the  fact.  Windier  v.  Rush 
County  Fair  Assn.  (1901),  27  Ind.  App.  92. 

It  is  ali^  to  be  borne  in  mind  that  the  duty  which  the 

employer  neglected  was  a  specific  duty  imposed  by  statute 

for  the  purpose  of  preventifig  such  injuries  as  the 

4.  ones  complained  of.    The  purpose  of  covering  a  saw 
is  to  prevent  persons  from  being  cut  on  it,  and  of 

guarding  cogwheels  to  prevent  persons  from  being  crushed 
among  them,  and  the  owners  of  such  dangerous  tools  cannot 
be  heard  to  say  that  they  did  not  anticipate  injury  through 
leaving  them  uncovered.  The  legislature  has  settled  that 
matter.  The  frequency  of  accidents  from  such  causes  was 
so  great  that  the  law-making  power  took  notice  thereof,  and 
enacted  a  statute  to  protect  from  mutilation  and  death 
those  persons  working  around  such  tools.  If  it  be  the  law 
that  those  who  stumble  or  slip  or  misjudge  are  not 

5.  within  the  protection  of  the  act   {Fein  v.  Miznerr 
[19081,  170  Ind.  659),  and  that  those  who  purposely 

and  with  due  care  put  their  hands  into  cogs  or  against  saws 
cannot  recover  (P.  H.  dc  F.  M.  Roots  Co,  v.  Meeker,  supra) , 
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and  if  the  absence  of  the  gruard  is  not  a  proximate  cause  of 
the  injury  which  one  receives  because  of  its  absence,  then 
it  would  be  pertinent  to  inquire  what  does  the  statute  cover  ? 

The   following   extract   has   been   repeatedly   approved: 

*'The  doctrine  of  contributory  causes  produces  annually  a 

crop  of  disputations,  which  savor  more  of  the  subtle- 

6.  ties  and  learning  of  the  schoolmen  than  of  a  desire 
to  evolve  any  practical,  intelligible  rule  which  shall 
be  of  service  in  administering  justice  between  party  and 
party.  *  *  *  If  it  ever  happens  that  logic  and  common 
sense  cannot  be  reconciled  in  the  application  of  this  doc- 
trine to  the  decision  of  causes,  logic  must  give  way."  WMey 
V.  Inhabitants,  etc.  (1872),  61  Me.  569,  575.  See,  also,  Chi- 
cago, etc,  B.  Co.  V.  Martin  (1903),  31  Ind.  App.  308;  Wind- 
ier V.  Rush  County  Fair  Assn.,  supra.  And  this,  from  the 
pen  of  one  of  the  great  judges  of  Indiana,  is  peculiarly  ap- 
plJtable  to  the  proposition  in  hand :  **The  law  is  a  practical 
science,  and  repudiates  subtle  refinements  and  speculative 
inquiries.  It  will  not  sacrifice  substantial  rights  to  such 
impracticable  processesH^ut  will  reject  them  to  make  way 
for  practical  justice.  Recondite  discussions  of  efficient  cause, 
plurality  of  causes  and  kindred  topics,  are  for  the  meta- 
physician and  the  speculative  philosopher,  not  the  practical 
lawyer  or  judge."  Louiwille,  etc.,  R,  Co.  v.  Nitsche  (1890), 
126  Ind.  229,  235,  9  L.  R.  A.  750,  22  Am.  St.  582,  The  rea- 
soning of  P.  H.  &  F.  M.  Roots  Co.  v.  Meeker,  supra,  is  of 
the  class  disapproved  by  the  foregoing  excerpts. 

It  is  not  the  purpose  of  this  opinion  to  discuss  the  second 
proposition  before  stated.  It  may  not  be  improper  to  say 
that  the  language  of  the  act  literally  and  exactly  applies  to 
the  machine  described.  Its  reason  also  applies.  The  in- 
tention is  to  have  that  which  is  dangerous  guarded.  Dan- 
ger does  not  necessarily  depend  upon  the  use  of  steam.  So 
long  as  the  crane  in  question  was  lifting  the  weight  and 
under  the  control  of  the  operator,  the  movement  of  the  cog- 
wheels would  necessarily  be  slow.     When  for  any  reason 
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the  operator  loses  control  of  it,  the  descending  weight  might 
commnnicate  to  them  power  as  resistless  as  that  commu- 
nicated through  a  line  shaft. 

The  case  is  transferred  to  the  Supreme  Court,  Mrith  the 
recommendations  heretofore  specified. 


Workingmen's  Mutual  Protective  Association 

V.  Swanson. 

[Xo.  6,380.     Filed  March  10,  1009.] 

1.  Pbocess. — Sherijfs  Return. — Foreign  Corporations. — A  sherifTs 
return  showing  that  the  summons  wus  served  on  a  foreign  insur- 
ance company's  agent  within  the  county,  and  showing  that  none 
of  the  officers  of  the  company  could  be  found  in  the  county  is 
sufficient,  and  a  denial  of  the  agency  of  the  person  served  can 
be  determined  only  ui)on  a  proper  plea.    p.  .'?81. 

2.  Pleading. — Complaint. — Insurance. — Performance  of  Conditions. 
— A  complaint  by  assured  njralust  an  insurance  company,  alleg- 
ing that  plaintiff  **duly  i>erforuied  all  of  the  provisions  and  con- 
ditions contained  in  said  i>olicy  to  be  iKTformed  by  him,"  suffi- 
ciently shows  a  performance  of  all  conditions  by  assured,  when 
SQch  complaint  is  attacked  for  the  first  time  on  appeal,    p.  381. 

Prom  Elkhart  Circuit  Court;  James  S.  Dodge,  Judge. 

Action*  by  John  Swanson  against  the  Workingnien's  Mu- 
tual Protective  Association  of  Benton  Harbor,  Michigan. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

John  J.  Sterling  and  James  L.  Harman,  for  appellant. 
Perry  L,  Turner,  for  appellee. 

Myers,  J. — On  Jamiary  19,  1905,  appellant  executed  and 
delivered  to  appellee  a  certain  health  and  accident  policy. 
On  May  28,  1906,  appellee  became  sick,  and  by  reason  there- 
of wiis  confined  to  his  bed  for  a  period  of  seven  weeks,  and 
this  action  was  brought  to  recover  the  stipulated  indemnity 
provided  in  said  policy. 

Upon  the  filing  of  the  complaint  a  summons  was  issued  for 
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the  defendant,  and  placed  in  the  hands  of  the  sheriff  of 
Elkhart  county,  who,  as  such  sheriff,  returned  the  same 
indorsed,  after  giving  the  date  received  and  the  date  served, 
as  follows:  '*I  served  the  same  by  reading  to,  and  within 
the  hearing  of,  Willet  S.  Kittell,  agent  of  the  within  named 
defendant,  Workingmen's  Mutual  Protective  Association  of 
Benton  Harbor,  Michigan,  and  by  delivering  to  him  a  true 
and  certified  copy  of  this  summons,  there  being  no  president, 
vice-president,  director  or  other  higher  officers  of  said  Work- 
ingmen's  Mutual  Protective  Association  of  Benton  Harbor, 
Michigan,  found  in  my  bailiwick.  A.  Elmer  Manning, 
Sheriff."  On  the  return  day  fixed  by  said  summons  the 
defendant,  by  its  attorney,  entered  a  special  appearance,  and 
filed,  omitting  the  formal  parts,  the  motion  following: 
'*Now  comes  said  defendant  by  John  J.  Sterling,  its  attor- 
ney, and  moves  to  quash  and  strike  from  the  files  the  return 
of  service  of  the  summons  filed  herein  by  the  sheriff  of 
said  county  •  *  *  for  the  following  reasons:  (1) 
That,  as  appears  by  said  return,  service  of  said  summons 
was  not  had  upon  the  audifor  of  said  state,  nor  upon  any 
authorized  agent  of  said  defendant  in  the  county  of  Elk- 
hart, State  of  Indiana,  as  required  by  law.  This  motion  is 
based  upon  the  files  and  records  in  said  cause  and  upon  the 
affidavit  of  Albert  R.  Arford,  now  on  file  herein."  On  Oc- 
tober 2  said  motion  was  by  the  court  overruled  and  an  ex- 
ception reserved.  On  October  3  the  defendant  answered  the 
complaint  by  a  general  denial.  Such  proceedings  were 
thereafter  had  in  said  cause,  whereby  the  same  was  sub- 
mitted to  the  court  for  trial,  resulting  in  a  finding  and 
judgment  for  the  plaintiff. 

Appellant  has  assigned  error  on  the  action  of  the  court  in 
overruling  its  motion  to  quash  the  sheriff's  return  to  the 
summons,  and  that  the  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action. 

Appellant  has  not  pointed  out  any  defect  appearing  upon 
the  face  of  the  record,  nor  upon  examination  do  we  find 
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any  defect  for  which  the  motion  should  be  sustained. 

1.  The  sheriff's  return  designates  Kittell  as  the  agent 
of  appellant.     If  this  be  true,  there  was  no  ground 

for  sustaining  the  motion.  If  Kittell  was  not  the  agent 
of  appellant  at  the  time  the  summons  was  served  upon  him, 
that  was  a  question  of  fact  to  be  determined  by  the  court 
upon  a  proper  plea.  There  was  no  error  in  the  ruling. 
Day  V.  Henry  (1895),  104  Ind.  324;  Evans  v.  State,  ex  rel. 
(1905),  165  Ind.  369,  2  L.  R.  A.  (N.  S.)  619;  Nietert  v. 
Treniman  (1886),  104  Ind.  390. 

As  to  the  sufficiency  of  the  complaint,  it  is  argued  that 

it  contains  no  allegation  that  the  appellee  had    '^  complied 

with  all  of  the  conditions  imposed  by  the  contract  of 

2.  insurance   and   the  by-laws   of  the   appellant  com- 
pany.''    By  reference  to  the  complaint  it  appears 

that  appellee  alleged  ^'that  during  all  of  said  time  said 
policy  was  in  full  force  and  effect,  and  from  the  time  of  its 
execution  plaintiff  duly  performed  all  of  the  provisions  and 
conditions  contained  in  said  policy  to  be  performed  by 
him."  A  copy  of  the  policy  was  filed  with  the  complaint 
as  an  exhibit.  The  policy  makes  the  by-laws  a  part  of  the 
contract,  and  our  code  (§376  Burns  1908,  §370  R.  S.  1881) 
provides  that  **in  pleading  the  performance  of  a  condition 
precedent  in  a  contract,  it  shall  be  sufficient  to  allege,  gen- 
erally, that  the  party  performed  all  the  conditions  on  his 
part."  The  complaint  was  sufficient  as  against  an  attack 
for  the  first  time  on  appeal.  Home  Ins.  Co,  v.  Oagen 
(1906),  38  Ind.  App.  680;  Fenn  Mut.  Life  Ins.  Co.  v.  Nor- 
cross  (1904),  163  Ind.  379;  Hanover  Fire  Ins,  Co.  v.  John- 
son (1901),  26  Ind.  App.  122;  Clevelandy  etc.,  B.  Co.  v. 
Baker  (1900),  24  Ind.  App.  152;  Indianapolis  Traction, 
etc.,  Co.  V.  Smith  (1906),  38  Ind.  App.  160. 
Judgment  affirmed. 
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Workman  v.  Workman. 

[No.  6,449.    Filed  October  28,  19U8.    Rehetiriiiji,'  denied  January  12. 
1900.     Transfer  denied  March  10,  1909.] 

1.  Husband  and  Wife, — Alienation. — Parent  and  Child. — Evidence. 
— 8u/flci€fu^. — Evidence,  in  iin  action  by  a  wife  against  her 
father-in-law  for  alienation,  showing  that  defendant  advised 
plaintitTs  husband  to  stop  paying  life  insurance,  which  he  did, 
that  defendant  told  plaintiffs  husband  that  she  had  been  intimate 
with  another,  that  he  told  her  two  children  that  she  was  a  "lewd 
character,"  "came  from  a  low  element,"  and  was  "ignorant,"  that 
he  asked  her  husband  to  tell  her  lawyers  that  there  was  noth- 
ing in  the  case,  that  defendant  wauted  the  husband  and  wife  to 
go  to  school,  the  son  refusing,  and  that  defendant  advised  them 
to  live  on  defendant's  farm,  which  the  husband  refused  to  do, 
and  that  the  husband  lived  wltli  the  plaintiff  after  the  bring- 
ing of  the  action,  subsequently  abandoning  her,  does  not  support 
a  verdict  for  alienation,    p.  383. 

2.  Husband  and  Wife. — Alienation. — Action  J)y  Wife. — ^A  wife  may 
maintain  an  action  for  the  alienation  of  her  husband's  affections, 
p.  386. 

3.  Husband  and  Wife. — Alienation. — Parent  and  Child. — Malice. — 
In  an  action  by  a  wife  against  her  father-in-law  or  mother-in-law 
for  the  alienation  of  her  husband's  affections,  the  defendant's  in- 
tent is  the  princlpnl  question,  the  presumption  being  that  It  is 
good.    p.  386. 

4.  Parent  and  Child. — Continuance  of  Relationship. — ^The  relation 
of  parent  and  child,  and  the  correlative  obligations  thereof,  do 
not  cease  upon  the  marriage  of  the  child,  the  presumption  being 
that  the  parents'  acts  toward  the  child  arc  for  the  good  of  the 
child,     p.  386. 

Prom  Martin  Circuit  Court;  Milton  8.  Hmtings,  Special 
Judge. 

Action  by  Cornelia  Workman  against  William  H.  Work- 
man. From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Fabiits  Gwin  and  James  T.  Rogers,  for  appellant. 
Frank  E.  (rilkison,  for  api>clleo. 

CoMSTOCK,  J. — Appellee  recovered  judgment  for  $2,500 
against  appellant  (her  father-in-law),  for  the  alienation  of 
the  affections  of  her  husband. 
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Tlie  only  errors  discussed  are  tlio  following,  which  arise 
upon  the  appellant's  motion  for  a  new  trial:  **The  verdict 
is  not  sustained  by  sufficient  evidence,  and  is  contrary  to 
law;  the  evidence  fails  to  establish  the  material  averments 
of  the  complaint;  the  damages  awarded  are  excessive." 

The  complaint  is  in  one  paragraph,  and  avers  that  the 
plaintiff  is  the  wife  of  William  J.  Workman,  the  only  child 
of  the  defendant ;  that  they  were  married  in  1882,  have  two 
children,  who  are  both  married  and  have  homes  of  their 
own ;  that  for  the  greater  part  of  the  time  since  they  were 
married,  until  matters  complained  of  happened,  they  lived 
upon  and  farmed  the  lands  of  the  defendant;  that  plain- 
tiff's husband  is  a  man  easilv  influenced,  and  the  defend- 
ant  a  man  of  strong  and  domineering  mind ;  that  since  May, 
1906,  and  a  long  time  prior  to  that  time,  the  defendant, 
knowing  his  influence  over  his  son,  solicited,  and  maliciously 
persuaded  him  to  separate  from  and  abandon  her;  that  by 
his  domineering  influence,  and  by  his  talk  derogatory  of  the 
character  of  this  plaintiff,  said  defendant  maliciously  es- 
tranged her  husband  from  her,  and  maliciously  caused 
him  to  abandon  her  in  May,  1906,  and  take  up  his  abode  with 
the  defendant ;  that  defendant  has  since  said  time  exercised 
an  influence  over  her  husband  and  prevented  his  returning 
to  her;  that  defendant  gave  plaintiff  notice  to  leave  de- 
fendant's farm,  upon  which  she  lived,  and,  to  avoid  being 
ejected  therefrom,  she  left  the  same  and  went  to  her  father^s, 
having  no  other  home  provided  for  her ;  that  defendant  is  a 
man  of  much  property  and  influence,  and  plaintiff  alleges 
that  by  reason  of  the  wrongful  and  unlawful  acts  of  de- 
fendant she  has  been  deprived  of  the  society,  love  and  com- 
panionship of  her  husband  and  of  a  home  and  support. 

Appellee  married  the  son  of  appellant  in  1882,  without 

the  knowledge  of  appellant.     With  the  exception  of  about 

six  months,  during  which  time  they  lived  in  Spencer 

1.    county.  Indiana,  they  lived  for  twenty-three  years  on 

the  lands  of  appellant  and  near  his  home.    During  all 
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that  time  visits  were  exi*han^ed.  and  the  relations  between 
the  families  were  friendly.  About  six  yeai's  before  the 
bringing  of  this  action  appellant  moved  to  Loogootee,  and 
appellee  and  her  husband  moved  into  the  house  vacated 
by  appellant,  occupying  the  same  and  the  farm  upon  which 
it  was  located  as  tenants  of  appellant.  At  the  end  of  the 
period  appellee's  husband  refused  to  live  longer  on  the  farm 
and  wanted  to  go  to  Loogootee  with  a  vie^v  of  keeping  a 
livery  stable.  Appellant  importuned  him  to  remain  on  the 
farm,  and  told  him  that  he  would  rather  that  he  and 
** Corny"  (appellee)  would  stay  there  than  any  one  else; 
that  *' Corny''  would  take  good  care  of  the  house.  Appel- 
lee's husband  refused  to  remain,  and  induced  the  party  who 
succeeded  him  as  tenant  to  take  the  place.  He  selected  a 
house  in  Loogootee,  but  never  moved  into  it.  In  May,  1906, 
appellee 's  husband  left  without  telling  her,  taking  with  him 
his  wearing  apparel,  which  he  left  at  his  father's  house.  His 
father  did  not  know  of  his  intention  to  bring  said  apparel 
there  and  did  not  know  that  it  had  been  left  there  until  told 
of  it  by  his  wife.  Appellee's  husband  returned  to  her  in 
about  a  week.  He  was  at  his  father's,  taking  his  meals  and 
lodging  there  at  intervals  for  three  or  four  weeks,  when  he 
went  to  West  Baden,  Indiana,  where  the  evidence  leaves 
him.  Appellee's  husband  carried  life  insurance  in  a  fra- 
ternal association,  with  his  wife  as  beneficiary,  for  ten  years. 
Appellant  advised  him  to  drop  it,  saying  that  it  would  do 
him  no  good ;  that  he  would  have  to  die  to  get  the  money. 
He  said:  *' Which  is  just  right,"  and  permitted  the  insur- 
ance to  lapse.  There  is  ample  evidence  to  show  that  api>ellee 
and  her  husband  cohabited  as  husband  and  wife  up  to  and 
including  the  day  this  action  was  commenced ;  that  her  Bus- 
band  sold  his  personal  property  in  August,  1906,  the  sale 
amounting  to  $2,000;  that  he  received  one-half  in  money 
and  deposited  $1,000  to  her  credit,  which  she  still  has.  There 
is  evidence  "that  the  appellant  twenty-three  years  ago  said 
to  appellee's  husband  that  her  father  made  a  man  employed 
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by  him  leave  his  house  because  he  and  appellee  **were  hav- 
ing too  much  fun/'  There  was  contradicted  evidence  that 
appellant  said  in  the  presence  of  appellee's  husband  and 
daughter,  Eva,  that  appellee  "was  a  lewd  character  and 
came  from  a  low  element,  was  ignorant  and  had  no  school- 
ing.'* The  same  statement  was  made  to  appellee's  son, 
John,  when  no  one  else  was  present.  This  was  about  five 
years  before  the  alleged  separation.  Said  Eva  and  John 
were  the  only  children  of  appellee  and  her  husband.  They 
are  both  married.  Appellant  sent  them  to  school  and  at- 
tempted to  give  them  a  liberal  education.  After  these  state- 
ments concerning  their  mother  are  alleged  to  have  been 
made,  no  ohange  was  made  in  the  friendly  relations  which 
had  always  existed  between  them  and  appellant.  After  the 
commencement  of  the  action,  appellant  asked  the  husband 
of  appellee  to  tell  the  lawyers  that  there  was  nbthing  in  it, 
on  which  occasion  the  son  said  that  he  did  not  think  there 
was  much  in  it.  After  the  marriage  of  the  appellee  to  her 
husband,  appellant,  whom  the  evidence  shows  to  have  been 
earnestly  in  favor  of  education,  wanted  to  send  his  son  and 
daughter-in-law  to  school.  They  refused.  Appellant  want- 
ed the  son  to  remain  on  the  home  farm.  He  refused  to  do 
so.  The  only  two  instances  given  in  which  these  parties  dif- 
fered, the  son  had  his  way  and  was  not  dominated  by  his 
father.  In  the  first  instance,  the  son  sold  his  **home  place" 
against  the  wish  and  advice  of  appellant ;  in  the  second,  he 
refused  to  remain  on  appellant's  farm.  There  is  no  evi- 
dence of  any  act  or  word  on  the  part  of  the  appellant  to 
cause  his  son  to  abandon  appellee,  unless  the  reference  to 
her  character  had  that  effect.  The  advice  upon  the  insur- 
ance, so  far  as  we  know,  may  have  been  sound.  The  pur- 
pose of  such  statements  will  not  be  presumed  to  have  been 
bad,  and  appellant's  subsequent  conduct  shows  that  they 
were  not  made  for  the  purpose  of  bringing  about  the  sepa- 
ration. The  evidence  shows  affirmatively  that  had  they 
Vol.  43—25 
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(lone  what  he  requested  them  to  do  they  would  have  con- 
tinued to  live  together  on  his  farm.  "When  the  action  was 
commenced  cohabitation  had  not  ceased.  Appellee  had  not 
been  deprived  of  her  support.  The  evidence  does  not  indi- 
cate that  there  had  been  any  change  in  the  relations  and 
feelings  of  the  husband  and  wife,  apart  from  the  fact  that 
there  had  been  a  few  weeks  in  which  the  presence  of  the 
husband  had  not  been  constant.  During  the  sickness  of  ap- 
pellant he  had  wanted  appellee's  husband  with  him  to  do 
**the  chores."  He  said  that  the  rest  of  them — ^appellee  and 
her  married  daughter  and  husband,  who  were  living  together 
— could  take  care  of  themselves. 

The  authorities  are  not  in  accord  in  regard  to  the  rights 
of  the  wife  at  common  law  to  maintain  an  action  for  dam- 
ages suffered  by  reason  of  another's  malicious  aliena- 

2.  tion  of  her  husband's  affection  from  her.     In  Indi- 
ana the  right  is  no  longer  questioned.    Postlewaite  v. 

Postleivaite  (1891),  1  Ind.  App.  473;  Railsback  v.  Rails- 
back  (1895),  12  Ind.  App.  659;  Adams  v.  Main  (1891),  3 
Ind.  App.  232,  50  Am.  St.  266;  Reed  v.  Reed  (1893),  6 
Ind.  App.  317,  51  Am.  St.  310;  Hayjies  v.  Nowlin  (1891), 
129  Ind.  581,  14  L.  R.  A.  787,  28  Am.  St.  213;  Wolf  v.  Wolf 
(1892),  130  Ind.  599;  Hobnes  v.  Holmes  (1893),  133  Ind. 
386. 

When  a  father  or  mother  is  charged  with  the  alienation 

of  a  husband's  or  wife's  affection,  the  ''quo  animo*'  is  the 

important  consideration.    From  what  motive  did  the 

3.  parent  act?    Was  it  malicious,  or  was  it  inspired  by 
a  proper  regard  for  the  welfare  and  happiness  of  the 

child?    The  reciprocal  obligations  of  parent  and  child  last 
through  life,  and  the  duty  of  discharging  them  does 

4.  not  cease  by  the  marriage  of  the  child.     Tucker  v. 
Tucker  (1896),  74  Miss.  93,  19  South.  955,  32  L.  R.  A. 

623 ;  Rice  v.  Rice  (1895),  104  Mich.  371,  62  N.  W.  833.  The 
motive  of  a  parent  in  harboring  or  sheltering  the  child  is  pre- 
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sumed  to  be  good  until  the  contrary  appears.  Stewart,  Hus- 
band and  Wife,  §78.  In  law,  a  father's  house  is  always 
open  to  his  children,  whether  they  be  married  or  single. 
Cooley,  Torts,  224;  Hutcheson  v.  Peck  (1809),  5  Johns.  (N. 
Y.)  •196.  It  has  been  held  that  evidence  that  defendant 
disapproved  of  his  son's  marriage,  stated  it  to  be  his  wish 
that  the  son  might  be  extricated  from  the  alliance,  and  that 
he  refused  to  receive  plaintiff  at  his  house,  but  received  his 
son,  does  not  alone  justify  a  recovery,  as  defendant  will  be 
presumed  to  have  acted  from  paternal  solicitude,  and  not 
for  the  purpose  of  separating  plaintiff  from  her  husband. 
PoUock  V.  Pollock  (1894),  29  N.  Y.  Supp.  37,  9  Misc.  (N. 
Y.)  82.  The  verdict  is  not  sustained  by  sufficient  evidence, 
and  is  contrary  to  law. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lant's motion  for  a  new  trial. 


Moore  et  al.  v.  The  State  of  Indiana,  ex  rel. 

Ferguson  et  al. 

[No.  6,058.    Filed  March  31,  1908.     Rehearing:  (leuie<l  June  9.  11K)8. 

Transfer  denied  March  11,  1909.] 

1.  P1.EADING. — Complaint — (Special  Findings, — "Executors  and  Ad- 
ministrators,— Removal, — Failure  to  Turn  Over  Money. — Injury 
to  Creditors, — ^A  complaint  and  siiecial  ftudlngs  showing  that  an 
administrator  sold  lands  in  order  to  pay  creditors,  that  he 
received  the  money  therefor  and  failHl  to  pay  such  creditors. 
that  he  was  removed  from  his  trust  and  failed  to  pay  over  the 
money  In  his  hands,  and  that  such  creditors  have  not  been  paid, 
show  a  cause  of  action  on  their  part  against  such  administrator 
and  the  sureties  on  his  bond,  and  such  special  findings  sustain  a 
judgment  for  the  creditors,    p.  398. 

2.  ExECUTOBS  AND  ADMINISTRATORS. — Conversion, — LiahUity. — De- 
cedents* Estates. — An  administrator  who  fails  to  turn  over  the 
money  In  his  hands,  njmn  the  order  of  the  court,  is  guilty  of  con- 
version, and  he  and  his  sureties  are  liable,  at  the  suit  of  credit- 
ors of  the  estate,  for  the  aintiunt  of  money  converted,  together 
with  penalty  and  interest,    p.  394. 
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3.  PLCAonrG. —  Complaint. —  Special  Fmding$. —  Admim^traton. — 
Bond9. — Breaches. — Venire  de  \oro. — ^A  complaint  and  special 
findings  showing  tlie  administrator's  failure  to  apply  fends  to 
tlie  payment  of  creditors,  and  bis  failure  to  turn  over  the  money 
In  his  hands  upon  the  order  of  the  court  sustain  a  Judgment 
founded  upon  a  breach  of  such  administrator's  bond,  and  Justify 
the  OTerruling  of  a  motion  for  a  venire  de  novo.    p.  39i. 

4.  Appeal. —  Harmless  Error. —  Complaint. —  Demurrers. —  Motums 
to  Make  More  Specific. — Special  Findings. — Evidence. — ^Where 
the  evidence  sustains  speciai  findings  showing  a  breach  of  an 
administrator's  bond,  to  the  damage  of  decedent's  creditors,  in- 
tervening errors  In  rulings  upon  demurrers  to  the  complaint 
demurrers  to  the  sufliciency  of  the  several  alleged  breaches  of 
the  bond,  and  in  overruling  motions  to  make  more  specific,  are 
not  reversible,    p.  305. 

5.  Evidence. — Purchase  Price  of  Real  Property. — Rents. — Person^ 
ally. — Administrators. — Bonds. — In  an  action  upon  an  administra- 
tor's lx)nd,  wherein  the  amount  of  money  chargeable  to  the 
administrator  was  in  issue,  evidence  that  he  received  certain 
amounts  due  upon  his  decedent's  executory  contracts  for  the  sale 
of  real  estate,  which  he  applied  to  the  payment  of  debts  due 
from  such  decedent,  is  admissible,  such  sums  constitutiug,  when 
collected,  a  part  of  the  personal  estate,    p.  396. 

6.  ExEcuTOBS  AWD  ADMINISTRATORS. — Payment  of  Debts. — General 
Fund  from  Personalty. — Special  Fund  from  Real  Estate. — Pre- 
sumptions.— ^The  personal  estate  of  a  decedent  being  primarily 
liable  for  the  payment  of  debts,  the  presumption  is  that  the  funds 
derived  therefrom  were  used  in  the  payment  of  such  debts,  be- 
fore the  special  fund  arising  from  the  sale  of  real  estate  was 
resorted  to.    p.  397. 

7.  Executors  and  Administrators. — Personal  Indebtedness  to  Es- 
tate.— Set-Off  Against  Service  Account.— Where  an  administrator 
pays  his  own  debt,  from  the  funds  of  decedent's  estate,  such  ad- 
ministrator being  insolvent,  and  decedent  t)eing  his  surety  only, 
the  court  has  the  right  in  making  such  administrator's  allowance 
for  services,  to  set  off  said  amount  against  the  administrator's 
debt  so  paid.    p.  398. 

8.  Decedents'  Estates. — Distribution. — Debts  from  Heirs  to  Es- 
tate.— Set-Off, — In  distributing  to  the  heirs  the  property  of  a 
decedent,  any  sums  due  from  such  heirs  to  such  decedent  will  be 
set  oflT  against  the  distributive  shares  of  such  heirs,    p.  399. 

9.  Trial. — Special  Findings.-^/Jeneral. — Specific. — ^Where  general 
special  findings  conflict  with  specific,  the  specific  findings  control, 
p.  400. 

10.  Decedents'  Estates. — Sales  of  Real  Estate. — Bonds. — ^Wherc 
an  adrainistrator,  who  had  given  a  general  bond  covering  the 
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administration  of  the  estate,  as  well  as  3i)ecial  bonds  corcrinK  the 
sales  of  real  estate  to  pay  debts,  fails  to  account  for  the  uioueys 
in  his  bands,  and  it  is  shown  that  be  paid  certain  debts  of  said 
estate  after  receipt  of  money  from  the  sale  of  real  estate,  the 
personalty  having  been  exhausted,  the  sureties  on  the  special 
bonds  are  entitled  to  a  credit  for  such  payments,  p.  400. 
IL  Appeal. — WUhdratcal  of  Decision. — A'liwc  Pro  Tunc  Entries, — 
The  Appelate  Ck>urt  has  the  power  at  any  time  during  the  term 
at  which  a  decision  was  rendered  to  withdraw  it  from  the 
files,  and,  if  no  entr^  has  been  made  of  such  withdrawal,  may 
order  a  nunc  pro  tunc  entry  thereof,    p.  402. 

Prom  Boone  Circuit  Court;  Joseph  Claybaugh,  Special 
Judge. 

Action  by  The  State  of  Indiana,  on  the  relation  of  Rob- 
ert J.  Ferguson  and  others,  against  Jonathan  J.  Moore  and 
others.  From  a  judgment  for  plaintiff,  defendants  appeal. 
Reversed. 

Ira  3f.  Sharp  and  Hawkins,  Smith  &  Hawkins,  for  ap- 
pellants. 

B.  F.  Ratcliff,  C.  D,  Orear,  Charles  M.  Zion,  Clodfelter  dk 
Fine,  Dutch  rf-  Laughrun,  Higgins  d*  Holloman,  Parr  d; 
Rogers  and  Samuel  M,  Ralston,  for  appellee. 

Rabb,  J. — On  September  26,  1896,  appellant  Jonathan  J. 
Moore  was  duly  appointed  by  the  Boone  Circuit  Court  ad- 
ministrator of  the  estate  of  Willis  ^loore,  deceased.  The 
relators  filed  and  were  allowed  claims  against  said  estate 
amounting  in  the  aggregate  to  $2,461.30,  at  the  time  this 
cause  was  tried  in  the  court  below.  All  of  said  claims  were 
so  allowed  prior  to  February  16.  1898.  The  appellant,  as 
such  administrator,  duly  procured  three  separate  orders  for 
the  sale  of  real  estate,  executinj?  ])()nds  as  rcciuired  by  law 
upon  the  court's  grantinj^  each  onl(»r:  the  appellant  Amer- 
ican Surety  Company  of  New  York  l)C('oniins»  surety  on 
the  first  two  bonds,  and  appellant  American  Trust  Company 
of  Lebanon,  Indiana,  be(»oming  surety  on  the  bond  given  in 
procuring  the  last  order.  Said  last-mentioned  appellant 
afterwards  filinjr  its  petition  to  be  released  from  such  bond, 
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an  order  of  court  was  made  releasing  said  surety,  and  a 
new  bond  given  by  appellant  ifoore  with  appellant  Bankers 
Surety  Company  of  Cleveland,  Ohio,  as  surety  thereon.  The 
first  order  of  sale  was  procured  at  the  September  term, 
1898,  of  the  Boone  Circuit  Court,  and  the  real  estate  sold 
thereunder  for  $1,673,  all  of  which  came  into  the  adminis- 
trator's hands  prior  to  June  20,  1902.  The  second  order  of 
sale  was  made  on  October  10,  1898,  and  real  estate  there- 
after sold  by  the  administrator  for  $6,210.81,  all  of  which 
was  paid  to  him  prior  to  October  1,  1901.  The  third  order 
of  sale  was  procured  on  May  31,  1902,  and  under  this  order 
the  administrator  realized  $575,  all  of  which  was  paid  prior 
to  February  16,  1903. 

This  action  was  brought  on  the  relation  of  the  creditors 
of  the  estate  upon  the  several  bonds  given  by  appellant 
Moore,  as  such  administrator,  on  procuring  said  orders  to 
sell  said  real  estate.  The  complaint  is  in  four  paragraphs, 
one  being  based  on  the  bond  given  on  procuring  the  first 
order;  another  on  the  bond  given  on  procuring  the  second 
order;  another  on  the  bond  given  on  procuring  the  third 
order  and  the  substituted  bond  given  on  the  release  of  the 
surety  in  the  original  bond;  the  fourth  being  a  combination 
of  all.  Each  paragraph  of  the  complaint  assigns  numerous 
breaches  of  the  bond  sued  on.  Appellants  Moore  and  Amer- 
ican Surety  Company  of  New  York  each  filed  motions  to 
reciuire  the  complaint  and  the  breaches  of  the  bond  assigned 
to  be  made  more  specific,  which  motions  were  overruled  and 
exceptions  reserved.  Each  of  the  appellants  filed  separate 
demurrers  to  each  paragraph  of  the  complaint,  and  to  each 
breach  of  the  bond  assigned  in  each  paragraph  of  the  com- 
plaint, whicli  demurrers  were  overruled.  Answers  were 
filed  and  replies  thereto,  the  cause  submitted  to  the  court 
for  trial,  a  special  findinir  of  facts  made,  and  conclusions 
of  law  stated  thereon,  to  which  each  appellant  severally  re- 
served exceptions.  Appellants'  several  motions  for  a  venire 
dc  novo  were  overruled  and  exceptions  reserved,  and  appel- 
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lants'  several  motions  for  a  new  trial  overruled,  and  sepa- 
rate judgments  i*endered  ajrainst  app^^lauts  Moore  and 
American  Surety  Company  of  New  York  on  the  first  two 
bonds  given,  and  against  Moore  and  the  other  appellants 
severally  upon  the  bonds  executed  by  them.  The  Citizens 
Loan  &  Trust  Company  of  Lebanon,  on  its  petition  showing 
that  it  had  been  duly  appointed  administrator  de  bonis  non 
of  the  estate  of  said  Willis  Moore,  deceased,  was  made  a 
party  defendant,  and  the  sums  collected  on  the  judgment 
rendered  by  the  court  were  directed  to  be  paid  to  the  clerk 
of  the  court,  to  be  by  him  turned  over  to  said  administrator 
de  bonis  non,  to  be  duly  administered. 

The  only  parties  assigning  errors  here  are  appellants 
Moore  and  American  Surety  Company  of  New  York.  They 
assign  as  errors:  (1)  The  overruling  of  their  motion  to  re- 
quire the  complaint  to  be  made  more  specific;  (2)  all  the 
rulings  of  the  court  upon  the  several  demurrers  to  the  vari- 
ous paragraphs  of  the  complaint,  and  the  several  assigned 
breaches  of  the  bonds;  (3)  the  conclusions  of  law  stated  by 
the  court;  (4)  the  overruling  of  their  several  motions  for 
a  venire  de  novo,  and  their  motions  for  a  new  trial. 

The  pleadings  in  this  case  are  complicated  and  very  vol- 
uminous, and  contain  a  vast  amount  of  surplusage.  The 
special  findings  are  voluminous,  and  to  take  up  the  various 
questions  that  are  raised  in  the  briefs  of  counsel  and  pass 
upon  each  of  them  would  be  impracticable.  The  first  and 
second  paragraphs  of  the  complaint  aver  with  sufficient  cer- 
tainty and  clearness  the  due  appointment  of  appellant 
Moore  as  administrator  of  the  estate  of  Willis  Moore,  de- 
ceased; the  interest  of  the  relators  as  creditors;  the  due 
execution  of  the  bonds,  and  the  proceedings  by  said  admin- 
istrator to  sell  the  real  estate;  the  orders  for  the  sale  of 
the  real  estate,  and  its  sale  under  such  orders;  the  receipt 
by  the  administrator  of  the  proceeds  of  the  sale;  the  fact 
that  the  personal  assets  of  the  estate  were  exhausted  in  pay- 
ing the  debts  and  liabilities  of  the  estate,  leaving  the  cred- 
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itors'  claims  unpaid,  and  leaving  in  the  hands  of  the  ad- 
ministrator funds  derived  from  the  sale  of  the  real  estate; 
the  fact  that  all  of  the  assets,  real  and  personal,  of  the  in- 
testate were  reduced  to  cash;  that  no  claims  were  pondinir 
for  allowance  against  the  estate;  that  the  court  having  jur- 
isdiction of  said  administration  had  made  an  order  that  the 
administrator  settle  the  estate  and  pay  the  balance  on  hands 
for  distribution  to  creditors  and  heirs  within  ten  days  from 
June  25,  1904,  requiring  appellant  Moore,  as  administrator 
aforesaid,  to  pay  the  balance  of  said  estate  in  his  hands  into 
court  within  ton  days;  his  failure  to  do  so,  and  an  order 
on  June  27,  1904,  removing  him  from  his  trust;  a  demand 
by  the  creditors  \ipon  said  appellant  for  the  payment  of 
their  claims,  and  that  said  appellant  had  neither  complied 
with  the  order  of  the  court  nor  paid  the  creditors'  claims. 

Among  the  breaches  of  the  bond  assigned  in  each  para- 
graph is  one  averring  the  failure  of  appellant  Moore  to 
apply  the  money  arising  from  the  sale  of  the  real  estate 
to  the  payment  of  the  judgments  and  claims  of  the  relators. 
Another  avers  the  failure  of  said  appellant  to  comply  with 
the  order  of  the  court  requiring  him  to  pay  said  moneys  into 
court  for  their  use.  The  special  findings  made  by  the  court, 
while  they  contain  a  vast  amount  of  mere  evidentiary  facts, 
find  all  the  facts  with  reference  to  the  appointment  of  the 
administrator,  the  orders  of  sale  of  real  estate,  the  filing  of 
the  bonds,  and  the  sale  of  the  land  and  receipt  of  the  pur- 
chase money  as  averred  in  the  complaint,,  and  that  on  May 
25,  1903,  the  entire  estate  of  appellant  Moore's  intestate 
had  been  reduced  to  cash ;  that  no  claims  were  pending  for 
allowance  against  said  estate;  that  the  court  then  ordered 
the  administrator  to  pay  the  costs  of  administration,  and 
within  ten  davs  file  his  final  settlement  of  said  estate,  and 
pay  the  balance  remaining  in  his  hands  for  distribution  to 
the  clerk  of  the  court,  to  be  applied  to  the  payment  of  claims 
filed  and  allowed  against  the  estate,  and  for  distribution 
among  the  heirs  entitled  thereto;   that  the  relators  in  this 
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case  were  then  creditors  of  said  estate,  whose  claims  had 
previously  been  filed  and  allowed;  that  appellant  Moore 
failed  to  comply  with  said  order  of  court,  or  to  pay  the 
creditors'  claims,  and  that  he  was  afterwards  removed  by 
the  proper  order  of  the  court  from  his  trust  as  such  adminis- 
trator. The  findings  also  show  the  amount  of  moneys  re- 
ceived by  the  administrator  from  all  sources,  and  the 
amount  paid  out  by  him  on  legitimate  claims  against  the 
estate;  and  that  he  had  in  his  hands,  at  the  time  of  his  re- 
moval, $3,183  belonging  to  said  tnist  and  derived  from  the 
sale  of  real  estate. 

We  think  that  it  is  sufficiently  shown  by  the  findings  that 
this  fund,  on  hand  when  the  order  of  the  court  was  made 
upon  the  administrator  to  pay  the  same  into  court,  was 
never  paid  to  the  creditors  of  the  estate  upon  their 
claims,  into  court,  nor  to  the  appellant  Moore's  suc- 
cessor in  said  trust,  and  that  the  administrator  sold  real 
estate  under  the  third  order  granted  him,  upon  which  he 
realized  $575,  for  which  there  is  no  liability  against  the 
appellant  American  Surety  Company  of  New  York.  There 
is  a  finding  that  $141.58  of  the  funds  in  the  hands  of  the 
administrator  arose  from  the  sale  of  land  under  the 
last  order  of  sale  made.  There  is  no  question  here 
made  regarding  either  the  misjoinder  of  parties,  or  of 
causes  of  action. 

It  is  a  contention  of  appellant  Moore  that  the  complaint 
and   the   special   findings    are   insufficient    to    sustain   the 

judgment    against    the     appellants,     for    the     rea- 
1.     son  that  both  fail  to  show  any  injury  to  the  appellees 

by  reason  of  the  alleged  defalcation  on  the  bond ; 
that  they  fail  to  show  that  appellant  Moore  has  converted  the 
assets  of  the  estate  to  his  own  use,  or  that  the  appellees 
would  be  in  anywise  damaged  by  the  alleged  breach  of  the 
bond.  We  think  this  view  cannot  be  sustained.  The  com- 
plaint alleges,  and  the  special  findings  disclose,  that  appel- 
lant Moore,  although  having  funds  in  his  hands  to  apply  in 
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payment  of  decedent's  debts,  neglected  to  make  the  appli- 
cation; that  he  failed  for  more  than  two  years  to  comply 
with  the  order  of  the  court  to  pay  the  balance  in  his  hands 
into  court  for  the  use  of  the  appellees  and  others  entitled 
to  the  same,  in  compliance  A\ith  the  order  removing  him 
from  his  trust.  It  certainly  can  make  no  difference  to  the 
relators  what  appellant  Moore  did  with  the  money  belong- 
ing to  the  trust,  which  it  was  his  duty  to  apply  to  the  pay- 
ment of  the  amounts  due  to  them.  Whether  he  put  it  in 
bank  in  his  own  name,  subject  to  his  personal  check,  or 
made  a  special  deposit  in  his  name  as  administrator,  it  was 
beyond  their  reach  and  could  do  them  no  good.  It  was  not 
applied  in  payment  of  what  the  estate  owed  them,  and  so 
far  as  they  were  concerned  he  might  just  as  well  have  in- 
vested the  money  in  his  private  speculations  as  to  put  it  in 
bank  either  in  his  own  name  or  in  the  name  of  the  estate.  It 
was  a  plain  violation  of  his  duty,  a  plain  breach  of  his  bond, 
injuriously  affecting  the  creditors  of  the  estate,  for  this 
administrator  to  neglect  or  refuse  to  apply  the  money  which 
he  had  received  from  the  sale  of  these  lands,  made  for  the 
express  purpose  of  paying  the  debts,  to  the  payment 

2.  of  their  claims:   and  his  withholding  the  same  after 
his  removal  from  his  trust  and  the  order  of  the  court 

requiring  him  to  pay  the  funds  belonging  to  it  into  court 
amounted  to  a  conversion,  and  gave  the  creditors  the  right 
to  maintain  this  action ;  and  the  measure  of  their  recovery 
is  the  amount  of  funds  in  the  administrator's  hands  at  the 
time  the  action  was  brought  arising  from  the  sale  of  real 
estate  under  the  prftceedings  in  which  the  bonds  in  suit 
were  given,  together  with  the  interest  and  penalty  provided 
bv  law  in  such  cases. 

9 

The  fact  of  the  failure  of  the  administrator,  on  demand 
made  by  the  creditors,  to  apply  the  funds  in  his  hands  aris- 
ing from  the  sale  of  the  land  in  question  to  the  pay- 

3.  ment  of  creditors,  his  failure  to  comply  with  the  order 
of  court  requiring  him  to  pay  the  funds  into  court, 
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are  both  well-assigned  breaches  of  his  bonds.  The  special 
findings  made  by  the  court  sustained  these  charges,  and  the 
judgment  rendered  by  the  court  is  predicated  solely  upon 
them.  These  facts  are  clearly  set  forth  in  the  special  find- 
ings, and  are  sufficient  upon  which  to  predicate  a  judgment 
and  warrant  the  action  of  the  court  in  overruling  appellant's 
motion  for  a  venire  de  novo. 

If  the  evidence  is  suflRcient  to  warrant  the  findings,  no 
reversible  error  intervened  in  the  rulings  of  the  court  made 

upon  the  several  motions  to  make  the  complaint  more 
4.    specific,  or  on  the  several  demurrers  to  the  complaint, 

and  the  various  breaches  of  the  bond  assigned.  While 
there  is  a  special  finding  to  the  eflPect  that  on  May  25,  1903, 
appellant  Moore,  as  administrator,  had  in  his  hands,  of  as- 
sets of  said  estate  derived  from  the  sale  of  lands,  the  sum  of 
$3,444.25,  and  that  thereafter  he  paid  out  of  said  fund 
$261.25,  leaving  a  balance  of  $3,183  unaccounted  for,  yet 
other  special  findings  show  that  the  total  amount  the  admin- 
istrator received  of  personalty  from  all  sources  was 
$2,083.66,  and  the  total  amount  of  cash  received  by  him 
from  the  sale  of  lands  made  in  said  case  was  $8,468.02, 
making  a  total  of  $10,551.68  of  gross  receipts,  from  which 
the  special  findings  show  the  administrator  paid  out,  on 
legitimate  charges  and  expenses  against  the  estate,  the  sum 
of  $7,434.78,  which  left  a  balance  in  his  hands  of  $3,116.90. 
The  special  findings  disclose  that  of  the  $7,434.78  of  claims 
and  liabilities  of  the  estate  paid  by  the  administrator, 
$7,063.86  of  the  same  was  paid  out  of  the  personal  estate 
and  the  funds  derived  from  the  sale  of  lands  under  the  first 
two  orders,  and  that  $370.92  of  the  same  was  paid  out  of 
the  funds  arising  from  the  sale  of  lands  on  all  three  orders ; 
that  at  the  time  the  lands  were  sold  under  the  last  order 
of  court  directing  the  sale  of  lands  there  remained  in  the 
hands  of  the  administrator  of  the  funds  arising  from  sales 
under  the  first  two  orders.  $2,812.82,  and  to  this  fund  was 
added  the  funds  arising  from  the  last  sale,  $575,  making 
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a  total  amount  in  the  administrator's  hands  of  $3,387.82; 
that  these  funds  were  commingled,  and  from  them  the 
$370.92  of  liabilities  against  the  estate  paid. 

The  evidence  shows  that  prior  to  the  death  of  the  intes- 
tate he  had  sold  certain  tracts  of  real  estate  to  different 

parties  upon  written  contracts  of  sale;    that  these 
5.    contracts  by  their  terms  provided  for  the  payment 

of  the  purchase  price  in  monthly  instalments,  and 
upon  the  completion  of  the  payment  the  purchaser  was  en- 
titled to  a  deed  of  conveyance,  and  that  in  case  of  a  failure 
on  the  part  of  the  purchaser  to  comply  with  the  terms  of 
the  contract  the  contract  would  become  void,  and  the  pay- 
ments made  under  it  should  be  treated  as  rent.  Upon  these 
contracts  the  administrator  received  from  two  of  the  parties 
holding  the  same  the  sum  of  $115.86.  which  the  special 
findings  show  was  received  by  the  administrator,  and  by 
him  applied  in  payment  of  debts  against  the  estate  before 
any  lands  were  sold.  The  parties  holding  these  contracts 
forfeited  the  same,  released  to  the  estate  all  their  claims  to 
the  premises,  and  the  lands  were  afterwards  sold  by  the 
administrator  to  pay  debts  under  one  of  the  orders  pro- 
cured by  him.  There  was  also  received  by  the  administrator 
under  these  contracts  the  further  sum  of  $1,028.65,  from 
purchasers  who  did  carry  out  their  contracts,  and  in  whom 
the  legal  title  to  the  lands  they  had  purchased  was  after- 
ward perfected  by  proper  proceedings  for  that  purpose,  but 
which  proceedings  were  not  had  until  after  the  lands  had 
been  sold  by  the  administrator,  and  a  large  portion  of  the 
purchase  money  received,  and  until  after  a  considerable  por- 
tion of  the  debts  had  been  paid.  But  the  court  found,  and 
the  evidence  justified  the  finding,  that  all  but  $266.60  of  the 
money  so  received  by  the  administrator  was  by  him  applied 
in  payment  of  the  debts  of  the  estate,  and  that  $266.60  of 
said  money  was  received  by  the  administrator  and  by  him 
intermingled  with  the  funds  arising  from  the  sale  of  lands 
under  the  first  two  orders  of  the  court. 
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It  is  earnestly  contended  by  appellants  that  the  court 
erred  in  admitting  in  evidence  the  receipt  of  said  money 
by  the  administrator,  or  any  evidence  of  its  application  to 
the  payment  of  debts.  It  is  insisted  that  the  amount  of 
money  received  from  this  source  was  not  an  asset  in  the 
hands  of  the  administrator  that  could  be  legitimately  or 
properly  applied  to  the  payment  of  debts ;  that  it  was  from 
rents  that  went  to  the  heirs,  or  at  least  that  the  $115.86 
was  from  rents,  and  was  not  an  asset  of  the  estate,  and  that 
the  $1,028.65  could  not  be  regarded  as  an  asset  of  the 
estate  until  the  contract  for  the  purchase  of  the  property 
had  been  perfected.  We  think  the  appellants '  contention  in 
this  respect  cannot  be  sustained.  The  finding  of  the  court, 
that  the  $115.86  was  received  by  the  administrator  and  ap- 
plied to  the  payment  of  the  debts  before  any  lands  were 
sold,  would  render  it  immaterial  whether  said  amount  was 
a  legitimate  asset  of  the  estate  or  not,  even  though  it  be- 
longed to  the  heirs  and  not  to  the  administrator.  The 
amount  was,  in  fact,  applied  to  the  payment  of  debts,  and 
satisfied  the  debts,  and  the  debts  it  paid  had  no  existence 
when  the  funds  arising  from  the  sale  of  lands  came  into 
the  administrator's  hands. 

In  the  case  of  Cooper  v.  Cooper  (1863),  21  Ind.  124,  the 
Supreme  Court  decided  that  where  a  contract  for  the  sale 
of  land  is  made  and  the  seller  dies,  and  the  sale  is  com- 
pleted after  death,  the  purchase  money  collected  by  the 
administrator  becomes  a  part  of  the  personal  estate  of  the 
deceased.  Under  this  authority,  which  we  think  applies 
here,  the  sums  collected  by  appellant  Moore,  from  parties 
holding  contracts  with  his  intestate  for  the  sales  of  real 
estate  which  were  perfected,  were  a  part  of  the  assets  of 
the  estate,  and  were  properly  applied  by  him  to  the  pay- 
ment of  debts,  and  were  primarily  liable  to  be  so  applied. 
The  personal  estate  is  the  primary  fund  out  of  which 
6.  debts  are  to  be  paid,  and  in  a  contest  between  the 
sureties  upon  the  general  bond  given  by  an  adminis- 
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trator  of  aii  estate  and  the  sureties  upon  the  bond  of  such 
administrator  given  upon  procuring  an  order  for  the  sale 
of  real  estate,  the  sureties  on  the  general  bond  would  be  en- 
titled to  insist  that  paymente  made  by  the  administrator 
upon  debts  and  legitimate  expenses  of  administration  should 
first  be  credited  to  his  liability,  before  any  part  could  be 
applied  as  credits  to  the  fund  arising  from  the  sale  of  real 
estate. 

In  the  case  of  Yost  v.  State,  ex  rel  (1881),  80  Ind.  350, 
the  court  said  in  reference  to  the  liabilities  of  the  sureties 
on  the  general  bond  of  a  guardian  and  his  bond  given  upon 
the  procuring  of  an  order  to  sell  real  estate:  **If  the  evi- 
dence of  accounting  fails  to  show  of  which  fund  the  guard- 
ian was  in  default,  the  condition  of  each  bond  is  broken  to 
the  extent  of  the  defalcation,  and  the  plaintiff  was  entitled 
to  recover  the  whole  sum  of  whichever  set  of  bondsmen  she 
should  choose  to  sue."  In  this  ease  we  think  the  court  was 
fully  justified  in  finding  that  the  liabilities  of  the  estate 
paid  out  by  the  administrator  were  paid  by  him  out  of  the 
fund  derived  from  the  personal  estate,  and  not  from  that 
which  was  received  by  him  from  the  real  estate,  and  that  the 
sureties  on  the  real  estate  bonds  are  entitled  to  no  credit  on 
account  of  such  payments,  and  for  the  purpose  of  showing 
the  condition  of  the  estate,  and  meeting  the  claims  made  by 
appellant  American  Surety  Company  of  New  York  to  credits 
as  against  the  funds  derived  from  the  sale  of  real  estate  un- 
der the  bonds  they  had  executed,  it  was  competent  to  prove 
the  receipt  of  the  money,  its  application  to  the  payment  of 
debts,  and  that  it  was  intermingled  with  the  real  estate  fund. 

Another  question  is  presented  for  our  decision.     It  ap- 
pears from  the  evidence  and  special  findings  that  among  the 
liabilities  against  said  estate  were  obligations  amount- 

7.    ing  to  over  $1,000  upon  which  the  administrator  him- 
self was  principal,  and  the  intestate  was  surety,  and 
that  the  administrator  was  wholly  insolvent,  and  had  no 
property  out  of  which  the  debt  could  be  paid.    The  court 
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made  aa  order  allowing  appellant  Moore  $600  for  his  serv- 
ices, but  providing  that  said  sum  should  not  be  allowed  as  a 
credit  to  him  in  his  account,  but  should  be  paid  by  him 
upon  the  indebtedness  of  the  estate.  It  is  claimed  by  said 
appellant  that  this  was  an  error;  that  the  court  had  no 
power  or  authority  to  make  such  an  order,  and  that  he  and 
his  sureties  were  entitled  to  a  credit  for  the  amount  of  said 
allowance  against  the  sum  in  IMoore's  hands.  Upon  this 
question  we  think  said  appellant  cannot  be  sustained.  As 
between  the  estate  and  appellant  Moore  these  debts  were 
Moore's  debts,  and  should  be  paid  by  him,  and  had  he  per- 
formed his  duty  as  administrator,  and  paid  the  debts,  and 
then  come  into  court  asking  to  be  allowed  as  a  credit  on  his 
accounts  for  the  payment  of  the  debt,  and  a  credit  also  for 
his  services,  the  court  could  clearly  have  set  off  a&  against 
any  claim  that  was  due  him  from  the  estate  an  amount  of 
money  equal  to  such  claim  that  the  estate  had  paid  as  his 
surety. 

It  has  frequently  been  held,  and  never  denied,  that  in  the 

distribution  of  the  estate  of  a  decedent,  any  indebtedness 

due  from  an  heir  of  the  estate  to  the  estate,  may  be 

8.  set  off  against  such  heir's  distributive  share,  and  the 
fact  that  the  money  W'ould  be  due  to  Moore,  the  ad- 
ministrator, on  account  of  services  rendered,  would  make 
no  better  ca^e  for  him  than  if  it  were  due  him  as  an  heir. 
If  he  were  not  the  administrator,  and  owed  the  estate,  and 
had  a  claim  against  the  estate,  it  would  be  the  duty  of  the 
court  to  require  that  a  set-off  be  made  between  the  demands, 
and  we  think  this  rule  applies  in  this  case,  and  that  what 
the  court  did  was  substantially  to  set  off  the  appellant's 
claim  for  services  against  his  obligation  to  the  estate,  and 
nothing  more.  It  was  equitable,  just  and  right  that  this 
should  be  done. 

The  special  findings  disclose  that  on  June  13,  1903,  the 
date  at  which  appellant  Moore  filed  his  new  bond  under  the 
third  order  to  sell  real  estate,  and  released  the  sureties  on 
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the  original  bond,  appellant  Moore  then  had  in  his  hands, 
of  the  funds  belonging  to  said  trust,  the  sum  of  $1,900.  The 
court,  among  numerous  other  findings,  found  that  $78.03  of 
the  principal  of  the  balance  remaining  unaccounted  for  by 
said  administrator  came  into  the  administrator's  hands 
from  the  sale  of  real  estate  under  the  bonds  executed  by  the 
American  Tnist  Company  of  Lebanon,  Indiana,  and  that 
$63.60  of  the  principal  of  the  balance  unaccounted  for  came 
into  the  hands  of  the  administrator  from  the  sale  of  real 
estate  in  the  proceedings  in  which  the  Bankers  Surety  Com- 
pany's bond  was  given.  While  these  are  findings  made  by 
the  court,  they  are  in  effect  conclusions  from  facts  that  are 
found,  and  show  the  exact  amount  of  money  that  came 
into  the  administrator's  hands  from  the  sale  of  real 
estate  under  all  of  the  orders  of  the  court,  and  the 
sums  that  were  paid  out  of  the  funds  arising  from  these 
sales. 

We  think  the  special  and  specific  findings,  disclosing  the 

amount  of  moneys  received  and  the  amount  paid  out  by 

the  administrator,  are  controlling,  and  override  the 

9.  conclusion  of  the  court  that  but  $78.08  and  $63.60 
remained  in  the  administrator's  hands  of  the  funds 

arising  from  the  sales  made  under  the  last  order  of  the 

court.     We  think  that,  under  the  showing  made,  appellant 

American  Surety  Company  of  New  York  was  entitled 

10.  to  have  applied  as  a  credit  upon  its  liability  eighty- 
three  and  one-half  per  cent  of  the  $370.92  paid  out  by 

the  administrator  on  just  charges  against  said  estate  subse- 
quently to  the  receipt  by  the  administrator  of  the  proceeds 
of  the  sale  of  lands  made  under  the  last  order  of  court,  and 
that  the  sureties  upon  the  two  bonds  given  to  secure  the  pro- 
ceeds of  the  last  sale  were  entitled  to  be  credited  with  six- 
teen and  one-half  per  cent  of  said  sum  so  paid  out  by  the 
administrator,  which  would  leave,  on  June  5,  1903,  the  date 
when  the  funds  should  have  been  paid  into  court,  as  found 
by  the  court,  $2,603.10  due  from  appellant  Moore  and  the 
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American  Sui-ety  Company  of  New  York,  upon  the  ftfst  two 
bonds  given  for  the  sale  of  real  estate,  and  $513.80  due 
from  Moore  and  the  sureties  upon  the  two  several  bonds 
given  on  procuring  the  last  order  of  sale,  and  that  as  be- 
tween the  sureties  on  the  bonds  given  to  procure  the  last  order 
of  sale,  the  sureties  on  the  first  bond,  the  American  Trust 
Company  of  Lebanon,  Indiana,  was  liable  for  $200.39,  and 
the  Bankers  Surety  Company  of  Cleveland,  Ohio,  was  liable 
for  $313.41,  and  upon  these  several  suras  the  respective 
parties  would  be  liable  for  six  per  cent  interest  and  a  penalty 
of  ten  per  cent  added  thereto,  as  provided  by  the  statute. 

The  court  stated  as  its  conclusions  of  law  upon  the  find- 
ings made,  that  the  plaintiff  was  entitled  to  a  judgment 
against  Jonathan  J.  Moore,  as  principal,  for  the  sum  of 
$3,984.97;  that  the  plaintiff  was  entitled  to  a  judgment 
against  the  American  Surety  Company  of  New  York,  as 
surety,  for  the  sum  of  $3,810.64;  that  the  plaintiff  was  en- 
titled to  a  judgment  against  the  American  Trust  Company 
of  Lebanon,  Indiana,  as  surety,  for  the  sum  of  $95.43,  and 
against  the  Bankers  Surety  Comjfany  of  Cleveland,  Ohio, 
for  the  sum  of  $78.90.  Exceptions  were  reserved  to  these 
conclusions  of  law  stated  by  the  court.  We  think  the  court 
erred  in  its  conclusions  fixing  the  liability  of  these  several 
sureties  upon  these  bonds. 

The  judgment  is  reversed,  with  instructions  to  the  court 
below  to  restate  its  conclusions  of  law  in  conformity  with 
this  decision. 

Roby,  C.  J.,  not  participating. 

On  Petition  for  Rehearing. 

Per  Curiam. — Come  now  the  appellants  in  the  above-en- 
titled cause,  by  Ira  M.  Sharp,  and  Hawkins,  Smith  &  Haw- 
kins, their  attorneys,  and  come  also  the  appellees  herein,  by 
P.  H.  Dutch,  B.  F.  Ratcliff,  and  C.  M.  Zion,  their  attorneys, 
and  appellants  now,  on  motion,  present  their  petition  read- 
VoL.  43—26 
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ing  in^he  words  and  figures  following,  to  wit:  [The  peti- 
tion asks  that  the  opinion  of  the  court  heretofore  rendered  on 
appellants'  petition  for  rehearing  be  restored  to  the  files]. 
And  appellees  now  present  their  written  motion,  among 
other  things  praying  the  dissolution  of  the  restraining  order 
heretofore  granted. 

And  the  court,  being  sufficiently  advised  in  the  premises, 

finds  that  on  March  31,  1908,  the  appeal  in  this  cause  was 

decided  by  this  court,  and  an  opinion  of  the  court 

11.  rendered  deciding  all  questions  involved  in  the  ap- 
peal, and  a  judgment  rendered  reversing  the  cause, 
with  a  mandate  directing  the  court  below  to  restate  its  con- 
clusions of  law  to  conform  to  the  decision  of  this  court ; 
that  on  May  29,  1908,  appellants  filed  their  petition  for  a 
rehearing  in  said  cause;  that  this  petition  was,  on  June  9, 
1908,  overruled  by  this  court,  and  an  opinion  handed  down, 
with  the  decision  of  the  court  overruling  the  petition ;  that 
afterwards,  on  July  1,  1908,  and  during  the  same  term  of 
court,  said  opinion  was,  by  the  order  of  this  court,  with- 
drawn from  the  files,  bift  that  by  inadvertence  and  mistake 
no  minute  was  made  on  the  records  of  this  court  of  the  ac- 
tion of  the  court  in  withdrawing  said  opinion  from  the  files. 

It  is  now  ordered  by  the  court,  upon  its  own  motion,  that 
the  record  of  the  court  in  this  cause  be  corrected,  and  the 
clerk  of  this  court  is  directed  to  make  a  nunc  pro  tunc  entry 
in  said  record  as  of  July  1,  1908,  ordering  that  the  opinion 
of  the  court  upon  the  petition  for  rehearing  in  this  cause 
be  withdrawn  from  the  files.  And  it  is  further  ordered  that 
the  petition  of  appellants,  asking  that  said  opinion  of  the 
court  aforesaid  be  restored  to  the  files  of  the  court,  be,  and 
the  same  is  now,  overruled,  and  the  restraining  order  herein 
dissolved;  and  that  appellees  have  judgment  for  the  costs 
of  this  proceeding. 

Boby  J.,  does  not  participate  in  the  making  of  this  order. 
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overmeyer  v.  board  of  commissioners  of  the 

County  of  Cass. 

[No.  6,243.    Filed  November  24,  1908.    Relieariug  denied  February 
17,  1909.    Transfer  denied  March  11,  1900.] 

1.  Highways. — Improvement  of. — Expenses, — TAabUitp  of  County 
for.— Statutes.— Vn^er  §6802  Bums  1005,  Acts  1905,  pp.  521,  557, 
S75,  providing  that  "all  expenses  incurred**  in  the  construction 
of  improvements  to  highways  shall  be  included  in  the  sum  for 
which  bonds  are  issued  for  the  payment  pf  such  improvements, 
the  fees  of  petitioners'  attorneys  are  not  included,    pp.  404, 400. 

2.  Counties. —  Boards  of  Commissioners. —  Highxcays. —  Improve- 
ments.— Attorneys. — ^Boards  of  Commissioners  are  not  obliged 
to  act  upon  the  advice  of  attorneys  representing  petitioners  for 
highway  improvements;  and  if  such  boards  need  legal  advice, 
they  should  secure  such  for  themselves,    p.  405. 

3.  Pleading. —  Complaint. —  Highxcays, — Attorneys, — 'Seeessity  for. 
— Conclusion. — A  coniiUaiut  alleging  that  a  necessity  existed  on 
plaintiflTs  part  to  employ  attorneys  to  prepare  a  i)etition  for  a 
highway  improvement,  and  to  conduct  such  cause  before  the 
board  of  commissioners,  states  a  conclusion  only.    p.  406. 

4.  Highways. —  Fund  for  Constructing. —  Claims  Against. —  Stat- 
utes.— A  claimant  asserting  a  right  tb  receive  payment  from  the 
fund  created  for  the  construction  of  highway  Improvements,  must 
show  a  statute  clearly  authorizing  such  payment,    p.  407. 

Prom  Cass  Circuit  Court;  JohnS.  Lairy,  Judge. 

Action  by  Frank  P.  Overmeyer  against  the  Board  of 
Commissioners  of  the  County  of  Cass.  Prom  a  judgment 
for  defendant,  plaintiff  appeals.     Affirmed. 

Fohert  C.  Hillis,  George  A.  Gamble  and  M.  Winfield,  for 
appellant. 

Qiiincy  A.  Myers,  Charles  E.  Yarlott  and  John  M.  Ashby, 
for  appellee. 

TTadley,  J. — This  was  an  action  by  appellant  against 
appellee  to  recover  the  sum  of  $175  to  pay  attorneys  em- 
ployed by  him  and  others  to  prosecute  a  petition  before  the 
board  of  commissioners  for  the  improvement  of  a  public 
highway  in  Jackson  township,  under  §6789  Burns  1905, 
Acts  1005,  pp.  521,  551,  §63,     The  complaint,  which  was  first 
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filed  as  a  claim  before  said  board  of  commissioners,  avers, 
in  substance,  that  appellant,  together  with  others,  petitioned 
appellees  for  the  improvement  of  a  public  highway  in  Jack- 
son township,  under  said  statute;  that  said  petition  was 
granted  and  such  proceedings  had  under  the  law  as  were 
necessary  for  the  construction  of  said  improvements,  which 
were  ordered  made  and  contracted  for.  It  is  then  averred 
that,  to  secure  such  improvements,  it  was  necessary  for  said 
appellant  and  other  petitioners  to  have  the  services  of  an 
attorney  for  the  purpose  of  preparing  and  filing  said  peti- 
tion, and  in  the  preparation  of  all  the  notices,  records,  en- 
tries, orders,  etc.,  so  that  all  of  said  steps  would  be  taken 
according  to  law;  and  that  it  employed  two  attorneys  for 
that  purpose  who  accepted  the  employment  and  performed 
the  services,  a  bill  of  particulars  of  said  services  being  filed 
as  an  exhibit  and  made  a  part  of  said  claim.  It  is  averred 
that  the  cost  of  said  services  is  reasonable,  and  that  appel- 
lant ought  to  be  allowed  said  sum  for  himself  and  all  the 
other  petitioners,  with  which  to  pay  said  attorneys  for  said 
services,  and  the  same  be  charged  as  a  part  of  the  estimated 
cost  of  the  construction  of  said  improvements,  as  one  of  the 
items  of  expense  incurred  prior  to  the  letting  of  the  con- 
tract for  the  improvement  of  said  highway,  as  aforesaid. 
Prayer  that  said  appellant  and  the  other  petitioners  be  al- 
lowed the  sum  of  $175,  to  be  used  in  paying  the  attorneys 
for  said  services,  as  aforesaid. 

This  claim  was  disallowed  by  the  board,  and  an  appeal 
from  such  disallowance  was  taken  to  the  Cass  Circuit  Court, 
and  in  said  court  appellee  demurred  to  said  claim,  which 
demurrer  was  sustained.  Appellant  refused  to  plead  further, 
and  judgment  was  rendered  in  favor  of  appellee. 

The  question  presented  in  this  appeal  is  upon  the  ruling 

of  the  court  in  sustaining  a  demurrer  to  the  claim.    By  the 

bill  of  particulars  filed  with  the  complaint  it  appears 

1.  that  all  the  services  rendered  for  which  compensation 
is  claimed,  except  the  preparation  of  the  petition  and 
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presentation  of  the  same  to  the  board,  were  in  the  nature  of 
legal  supervision  of  the  various  steps  imposed  on  the  board 
by  the  law  under  which  the  petition  was  filed.  It  certainly 
requires  no  argument  to  sustain  the  position  that  the  legisla- 
ture never  contemplated  that  a  petitioner  for  a  highway  im- 
provement might  employ  an  attorney  to  supervise  the  action 
of  the  board  of  commissioners  in  the  construction  of  the 
improvement,  and  bind  the  fund  to  pay  such  attorney  for 
such  services.  After  the  petition  was  filed  the  petitioner  had 
no  further  legal  concern  with  the  matter.  Everything  to  be 
done  thereafter  was  to  be  done  by  the  board  of  commission- 
ers, and  it  alone  was  responsible  for  its  being  done  legally 

and  in  due  form.    If  it  needed  legal  advice,  it  was  its 
2.     duty  to  secure  it ;  but  it  would  be  strange,  indeed,  if 

this  board,  which  has  the  whole  responsibility  for  its 
proceedings,  could  be  compelled  to  receive  and  follow  the 
advice  of  an  attorney  employed  by  the  petitioners.  Wheth- 
er the  board  could  employ  counsel  and  charge  the  expense 
thereof  to  the  construction  fund  is  a  question  not  here  pre- 
sented, and  upon  which  we  express  no  opinion.  Certain  it 
is  that  the  petitioner  or  petitioners  are  not  authorized  to 
furnish  the  legal  advisers  to  the  board  of  commissioners, 
after  the  matter  has  been  presented  to  it,  and  charge  the 
expense  thereof  to  the  construction  fund;  but  it  is  con- 
tended that  the  petitioners  were  compelled  to  employ  a 
lawyer  to  prepare  and  present  the  petition.  The  provision 
of  the  statute,  under  which  appellant  seeks  to  recover,  is  as 
follows:  **Por  the  purpose  of  raising  money  to  pay  for  the 
construction  the  board  of  commissioners  shall  issue  the 
bonds  of  the  county  not  to  exceed  in  amount  the  contract 
price  and  all  expenses  incurred  and  damages  allowed  prior 
to  the  letting  of  the  contract."  Acts  1905,  pp.  521,  557, 
§75,  §6802  Burns  1905. 

To  say  that  this  provision  is  entifled  to  the  broad  general 
meaning  sought  to  be  given  it  by  appellant  would  be  a  very 
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dangerous  constniction.  It  would  in  fact  be  saying 
1.  that  any  person  who  was  interested  in  the  road  might 
authorize  himself  or  some  other  person  to  perform 
some  service  lookinpf  to  the  establishment  of  the  improvement 
and  present  and  recover  a  claim  therefor.  If  appellant  was 
authorized  to  employ  an  attorney  to  prepare  the  petition, 
he  was  just  as  well  authorized  to  hire  someone  to  circulate 
the  petition,  and  if  he  might  employ  someone  to  circulate 
the  petition,  it  would  be  only  a  step  further  for  us  to  say 
that  he  would  be  authorized  to  employ  helpers  to  perfect  an 
organization  to  carry  the  election,  and  it  might  truthfully 
be  said  that  each  of  said  employments  vras  necessary  in 
order  to  establish  the  improvement,  while  fundamentally  it 
might  be  true  that  such  improvement  itself  was  not  a  ne- 
cessity, though  highly  desirable.  **A11  expenses  incurred," 
as  used  in  this  statute,  should  be  held  to  mean  the  expenses 
incurred  in  the  performance  of  the  work  specifically  re- 
quired to  be  done  by  the  provisions  of  said  act.  To  hold 
otherwise  would  open  up  an  unlimited  field  of  employment. 
But  there  is  no  provision  in  the  statute  for  the  employment 
of  an  attorney  to  prepare  the  petition.  In  fact,  there  is  no 
provision  requiring  any  one  to  file  a  petition.  A  petition 
must  be  filed  to  obtain  the  improvement,  it  is  true,  but  the 
improvement  is  not  required,  and  may  not  be  neces8ar>\ 
The  filing  of  the  petition  therefore  was  a  voluntary  act  on 
the  part  of  the  petitioners.  Whether  they  drew  and  pre- 
sented the  petition  themselves,  or  employed  an  attorney 
to  do  it  for  them,  was  a  matter  of  no  particular  importance 
to  the  other  citizens  of  the  taxing  districts  or  the  county.  In 
this,  as  in  the  case  of  almost  every  public  improvement,  the 
burdens  of  the  initiative  are  upon  the  progressive  public 
spirited  citizens.  The  complaint  does  not  show  the 
3.  necessity  for  the  employment  of  an  attorney  to  pre- 
pare and  present  the  petition.  While  it  is  averred 
that  such  a  necessity  existed,  this  is  merely  a  conclusion.  No 
facts  are  stated  upon  which  it  is  based.    It  does  not  appear 
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that  a  lawyer  only  could  have  drawn  and  presented  the  pe- 
tition. The  law  clearly  specifies  what  the  petition  shall  con- 
tain, and  we  have  no  doubt  that  there  are  many  men  outside 
of  the  legal  profession  who  could  draw  a  petition  that 
would  be  in  all  respects  in  conformity  to  the  act,  and  no 
formal  presentation  to  the  board  of  commissioners  is  re- 
quired. 

It 'is  a  well-established  rule  that  where  one  seeks  to  re- 
cover a  claim  against  a  public  fund  he  must  show  a  statute 
authorizing  such  recovery.    Kersey  v.  Turner  (1885), 

4.  99  Ind.  257;  Board,  etc.,  v.  Cole  (1891),  2  Ind.  App. 
475,  476;  Board,  etc.,  v.  Fullcn  (1889),  118  Ind.  158. 
No  such  statute  is  pointed  out.  The  demurrer  was  properly 
sustained. 

Judgment  affirmed. 


Indianapolis  Traction  &  Terminal  Company  v. 

ROWE. 

I  No.  G,5r)4.     Polled  March  11,   1909.] 

1.  Trial. — Instructions. — Given  by  Court. — Appeal. — On  apiioal,  all 
instructions  j?ivon  by  the  court  must  be  considered  as  given  upon 
the  court's  own  motion,    p.  408. 

2.  Evidence. — Exclusion. — Offer  of  Proof. — Krror  can  be  shown  in 
the  exclusion  of  evidence  only  by  making  a  proi)er  offer  of  proof, 
thereby  showing  that  the  evidence  offeretl  is  relevant  to  the  issue 
and  beneficial  to  the  offerer,    p.  409. 

15.  Appeal. — Weighino  Evidence. — Falling  from  Street-Car. — Qua*- 
Hon  for  Jury. — ^The  Api>ellate  Court  cannot  weigh  conflicting  evi- 
dence as  to  whether  plaintiff  fell  from  the  stoi>ping  of  a  street- 
car, or  its  starting,  such  question  being  one  (»f  fact  for  the  jury, 
p.  409. 

From  Hancock  Circuit  Court;  David  L.  Wilson^  Special 
Judge. 

Action  by  Clara  L.  Rowe  against  the  Indianapolis  Trac- 
tion &  Terminal  Company.  Prom  a  judgment  on  a  verdict 
for  plaintiff  for  $4,000,  defendant  appeals.     Affirmed. 


408  APPELLATE  COURT  OP  INDIANA, 

Indianai)oUK  Traction,  etc.,  Co.  r.  Rowe — iS  Ind.  App.  407. 

F,  Winter,  W.  W.  Cook  and  W.  H.  Latla,  for  appellaut. 
Jackson  tfe  Sample  and  Wymond  J,  Beckett^  for  appellee. 

Rabb,  J. — This  action  was  brought  in  the  court  below  by 
the  appellee,  to  recover  damages  for  personal  injuries  al- 
leged to  have  been  sustained  by  her  through  the  negligence 
of  appellant.  The  cause  was  put  at  issue,  and  a  jury  trial 
had,  resulting  in  a  verdict  in  favor  of  the  appellee.  Appel- 
lant's motion  for  a  new  trial  was  overruled,  and  judgment 
rendered  on  the  verdict. 

The  overruling  of  the  motion  for  a  new  trial  is  the  only 
error  assigned  and  insisted  upon  here  as  a  ground  for  re- 
versal. 

The  reasons  assigned  in  the  motion  for  a  new  trial,  and 
pressed  upon  our  consideration,  are  the  giving  to  the  jury 
of  what  are  asserted  to  be  appellee's  instructions  five  and  six, 
the  refusal  of  the  court  to  permit  appellant's  witness  Doctor 
Sisson  to  answer  a  certain  question  propounded  to  him  upon 
cross-examination,  and  the  insuflSciency  of  the  evidence  to 
sustain  the  verdict. 

The  record  fails  to  disclose  the  giving  of  any  instructions 

by  the  court  to  the  jury,  asked  for  by  appellee.     Among 

the  instructions  given  by  the  court  upon  its  own  mo- 

1.  tion  were  two,  numbered  five  and  six.  There  is  a 
statement  in  brackets,  at  the  beginning  of  each  one 
of  these  instructions,  to  this  effect:  ** Requested  by  plaintiff 
and  given  by  the  court."  But  the  record  fails  to  disclose 
any  instructions  plainly  written,  consecutively  numbered, 
signed  by  the  plaintiff,  and  requested  to  be  given  by  the 
court,  as  required  by  the  statute  in  such  cases.  All  the  in- 
structions given  in  a  cause  must  be  tJiken  to  be  instructions 
given  by  the  court  upon  its  own  motion.  We  have,  how^ever, 
examined  the  instructions  complained  of,  and  think  they 
correctly  state  the  law.  They  evidently  have  been  copied 
bodily  from  decided  cases,  where  similar  instructions  have 
been  approved. 


NOVEMBER  TERM,  1908.  409 

Iu(]iaiiai>o]is  Tniction,  etc.,  Co.  r.  Uowe — 13  Iiul.  App.  407. 

Doctor  Sisson  was  appointed  by  the  court  to  make  a  physi- 
cal examination  of  the  appellee;    and,  after  making  such 
examination,  was  called  upon  by  appellant  to  testify 

2.  as  a  witness.     After  testifying  to  the  fact  that  he 
had  made  such  examination,  and  that  in  so  doing  he 

found  a  displacement  of  the  womb,  this  question  was  pro- 
pounded to  him  by  appellant:  '*To  what  extent  does  the  cs> 
displacement  that  you  found  in  this  case  prevail  among 
women  generally?"  An  objection  was  sustained  to  this 
(luestion,  and  this  ruling  is  complained  of.  The  record  fails 
to  disclose  what  answer  the  question  propounded  would  have 
elicited  from  the  witness.  Before  error  can  be  predicated 
upon  a  ruling  of  the  court  excluding  evidence  it  must  appear 
that  the  evidence  excluded  w^ould  have  been  competent,  rele- 
vant to  the  issue,  and  beneficial  to  the  party  complaining. 
Wilcox  V.  Majors  (1882),  88  Ind.  203;  Rucker  v.  Steelman 
(1884),  97  Ind.  222;  Brownlee  v.  Board,  etc.  (1885),  101 
Ind.  401. 

The  appellant  insists  that  the  evidence  is  insufficient  to 
sustain  the  verdict.    Appellee  was  a  passenger  upon  appel- 
lant's street-car,  and  was  injured  in  alighting  from 

3.  the  car.  The  facts  which  she  avers  as  a  basis  of  her 
right  to  recover  are  that,  being  a  passenger  upon  ap- 
pellant 's  car,  in  the  city  of  Indianapolis,  she  gave  the  proper 
notice  of  her  desire  to  alight  from  the  car  at  its  stopping 
place  at  the  comer  of  Pennsylvania  street  and  Massachu- 
setts avenue ;  that  the  car  was  ])rought  to  a  full  stop  at  the 
proper  place  for  her  to  alight ;  that  after  it  w^as  so  brought 
to  a  stop  she  arose  from  her  seat  and  proceeded  to  the  step  of 
the  car,  and  was  in  the  act  of  alighting  therefrom  when  the 
ear  was  suddenly  started,  and  she  was  thrown  to  the  paved 
street  and  injured.  It  is  the  appellant's  contention  that  the 
evidence  fails  to  show  that  the  appellee  was  in  the  act  of 
alighting  from  the  car  when  it  suddenly  started,  but,  on  the 
contrary,  shows  that  she  arose  from  her  seat  and  went  to  the 
platform  of  the  car,  while  the  car  was  still  in  motion,  and 


410  APPELLATE  COURT  OP  INDIANA, 

Indianapolis  Traction,  etc..  Co.  r.  Rowe — 43  Ind.  App.  407. 


that  it  was  the  stopping:  of  the  ear,  and  not  its  starting,  that 
had  the  effect  of  throwing?  her  to  the  street.  There  is  abun- 
dant evidence  to  sustain  a  verdict  establishing  appellant's 
contention,  and  if  it  were  a  question  of  the  preponderance  of 
evidence,  we  might  have  no  difficulty  in  agreeing  with  ap- 
pellant in  reference  to  the  manner  in  which  appellee  came 
to  fall  from  the  car.  But  whatever  mistake  was  made  by 
the  jury,  in  the  discharge  of  its  duty  in  weighing  the  evi- 
dence and  deciding  its  preponderance,  is  a  matter  beyond 
our  power  to  remedy.  Cleveland,  etc,  R.  Co.  v.  Stewart 
(1903),  161  Ind.  242,  and  cases  cited. 

One  of  appellee's  witnesses  testified  as  follows:  **Q. 
Just  tell  what  occurred  there  ?  A.  As  the  car  stopped  there 
I  wished  to  get  off  there  myself,  and  several  women  got  up 
to  get  off,  and  Mrs.  Rowe  was  the  third  woman  to  get  off. 
Two  women  got  off  in  front  of  her.  One  of  them,  I  think, 
was  colored — I  am  pretty  sure — and  I  stepped  aside  to  let 
them  get  out  first,  and  the  two  women  got  off,  and  as  Mrs. 
Rowe  was  just  going  to  step  down  the  car  jerked  and  she 
was  thrown."  Then  in  answer  to  the  following  question: 
''Now  you  may  state,  Mr.  Buser,  whether  the  car  had  stopped 
before  Mrs.  Rowe  attempted  to  get  off*' — ^he  replied:  '*Yes, 
sir,  it  had  stopped.'*  The  appellee  testified  that  she  did  not 
get  up  from  her  seat  in  the  car  until  it  stopped ;  that  she  then 
got  up  and  started  to  get  off  the  car ;  that  two  persons  got  off 
the  car  before  she  attempted  to  alight;  that  as  she  was  get- 
ting off  the  car  it  started  and  threw  her  out  onto  the  street. 
This  evidence  was  sufficient  to  sustain  the  verdict.  If  it  was 
true,  as  the  jury  evidently  believed,  this  court  cannot  re- 
verse the  judgment  on  the  insufiiciency  of  the  evidence,  even 
though  there  may  be  some  inconsistency  in  the  testimony  of 
these  witnesses.  Appellant  points  to  the  fact  that  the  wit- 
ness Buser  testified  that. the  movement  of  the  car,  which  it 
is  claimed  threw  appellee  down  and  injured  her,  caused  him 
to  fall  forward  against  the  door,  and  that  the  undisputed 
evidence  disclosed  that  when  appellee  fell,  her  body  extend- 
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ed  upon  the  street  in  such  a  position  as  to  indicate  that 
she  had  been  thrown  by  a  stopping  or  backward  movement 
of  the  car,  rather  than  a  forward  one.  Whatever  incon- 
sistency there  may  have  been  between  the  positive  statement 
of  the  witness,  and  what  these  circumstances  would  seem  to 
indicate,  was  for  the  jury,  and  not  for  the  court.  We 
find  no  error  in  the  record  which  would  justify  a  reversal 
of  this  case. 
Judgment  affirmed. 


Chicago  &  Eastern  Illinois  Railroad  Company 

ET  AL.  V.  Hendrix. 

[No.  G.031.     Filed  March  12,  1909.] 

1.  RAHJtOADS. — Private  SicitcJics, — License  hj/  Iiiritatioti. — ^A  rail- 
road company  operating  a  switch  uiwn  the  premises  of  a  private 
manufacturing  company  is  a  licensee  by  Invitation,    p.  415. 

2.  Railroads. — Operating  Private  SicitcheH, — i^errants  of  Manu- 
facturing  Company, — Licensees. — ^A  railroad  company  operating 
a  switch  upon  the  premises  of  a  manufacturing  company,  and  an 
employe  of  such  manufacturing  company,  who  necessarily  crosses 
such  switch,  are  licensees  by  invitation,  and  such  railroad  com- 
pany is  under  the  duty  of  exercising  ordinary  care  to  prevent 
injuries  to  such  servant,    p.  415. 

3.  Pleading. — Complaint. — Demurrer. — Motion  in  Arrest  of  Jtuln- 
ment. — ^Where  the  complaint  is  sufBcient  a  motion  in  arrest  of 
judgment  should  be  overruled,     p.  410. 

4.  Railroads. — Private  f^icitch  to  Manufacturing  Company. — Oper- 
ation.— Injury  to  Servant  of  Manufacturing  Company. — yegli- 
gence. — Contributory. — Jury. — Evidence  showing  that  a  railroad 
company  built  a  switch  upon  the  premises  of  a  manufacturing 
company,  the  former  owning  the  track,  that  the  plaintiff  was  a 
ser>-ant  of  such  manufacturing  company  and  was  required  to 
cross  such  switch,  that  the  railroad  company's  custom  was  never 
to  operate  upon  the  switch  at  any  time  during  the  working  hours 
of  such  manufacturing  company,  that  on  the  day  in  question, 
while  the  plaintiff,  during  working  hours,  was  crossing  such  track 
between  two  lK)x-cars,  and  without  notice  to  plaintiff,  such  com- 
pany suddenly  backed  against  one  of  such  box-cars,  causing  it  to 
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rebound  against  the  plaintiff,  to  his  damage,  sustains  a  verdict 
for  the  plaintiff  tliat  tbe  railroad  company  was  negligent  and  tbe 
plaintiff  free  from  contributory  negligence,    p.  416. 

5.  Tbial. —  Instructions. —  Railroads. —  LAcensee  by  Invitation. — 
Care, — ^An  instruction,  in  an  action  by  a  servant  of  a  manufactur- 
ing company  against  a  railroad  company  for  injuring  him  in 
its  operation  of  a  private  switch  In  said  manufacturing  com- 
pany's plant,  on  the  theory  that  the  plaintiff  was  a  bare  licensee 
upon  the  comimuy's  track — rendering  the  company  liable  only 
for  wilful  injuries — was  proi)erly  refused,    p.  420. 

6.  Pleading. —  Complaint. —  Master  and  Sertfant, —  Operation  of 
Railroad  Switch. — Injury  to  Manufacturing  Company's  Servant, — 
A  complaint  alleging  that  def^idant  manufacturing  company 
permitted  a  railroad  company  to  operate  a  private  switch  in  the 
manufacturing  company's  plant,  contrary  to  custom,  knowing  that 
such  operation  would  imperil  plaintiff,  who  was  required  to  cross 
such  switch,  and  failing  to  notify  him  of  such  operation,  to  plain- 
tiff's injury,  is  bad,  since  it  fails  to  show  (1)  that  defendant 
knew  that  plaintiff  was  ignorant  of  the  danger,  (2)  that  if  warn- 
ing had  been  given  plaintiff  could  have  escaped,  and  (3)  that 
defendant  knew  of  the  railroad  company's  action  in  time  to  notify 
plaintiff  thereof,    p.  420. 

From  Clay  Circuit  Court ;  Ared  F.  White,  Special  Judge. 

Action  by  Benjamin  H.  Hendrix  against  the  Chicago  & 
Eastern  Illinois  Railroad  Company  and  another.  Prom 
a  judgment  for  plaintiff,  defendants  appeal.  Affirmed  in 
part.    Reversed  in  part. 

Lamb,  Beasley  &  Sawyer,  Gforge  A.  Knight  and  SuUityan 
&  Knight,  for  appellants. 
Payne  &  Miller  and  Wymond  J.  Beckett,  for  appellee. 

CoMSTOCK,  P.  J. — Appellee  sought  to  recover  damages  for 
personal  injuries  sustained  by  him,  while  attempting  to 
cross  the  track  of  appellant  railroad  company  leading  into 
the  yards  of  appellant  McRoy  Clay  Works,  on  account  of 
the  alleged  joint  negligence  of  the  appellants.  Appellants' 
separate  deninrrors  to  the  one  paragraph  of  complaint  were 
overruled,  and  the  cause  was  tried  by  jury  upon  the  issues 
joined  by  appellee's  complaint  and  appellants'  separate  an- 
swers in  general  denial  thereto.  A  general  verdict  was  re- 
turned for  $4,000  damages  in  favor  of  appellee  and  against 
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the  appellants  jointly.  With  the  verdict  the  jury  returned 
answers  to  interrogatories. 

The  appellants'  separate  motions  for  judgment  in  their 
favor  on  the  answers  to  interrogatories  submitted  by  each, 
for  a  new  trial,  and  in  arrest,  were  overruled,  and  judg- 
ment rendered  upon  the  verdict.  These  rulings  are  as- 
signed as  error. 

Appellant  railroad  company  insists  that  as  against  it 
the  complaint  is  insuflScient  because  (1)  it  fails  to  show  a 
duty  owing  by  it  to  the  appellee  at  the  time  and  place  of 
the  accident;  (2)  it  shows  that  the  relation  of  master  and 
servant  did  not  exist  between  appellee  and  appellant  rail- 
road company  at  the  time  of  the  accident;  (3)  the  appel- 
lee in  crossing  said  track  was  a  mere  licensee,  to  whom  said 
company  owed  no  duty  of  protection  against  its  acts  of 
negligence;  (4)  no  actionable  negligence  is  charged  against 
the  railroad  company. 

Among  other  things,  the  complaint  shows  that  the  appel- 
lant railroad  company  operated,  at  and  prior  to  the  time 
and  place  of  the  injury  complained  of,  a  line  of  railroad, 
with  a  switch  or  spur  leading  off  from  its  main  track  and 
extending  into  the  enclosed  yards  and  factory  of  appellant 
McRoy  Clay  Works,  for  the  purpose  of  conveying  cars  into 
and  out  of  said  factory  yard.  The  appellee  was  at  the  time 
of  the  injury  employed  by  appellant  McRoy  Clay  Works. 
Each  employe  was  required  by  the  rules  of  said  clay  works 
to  enter  and  leave  said  factory  through  the  oflSce  morning 
and  evening  for  registry.  This  was  the  only  way  by 
which  the  employes  of  said  factory  could  reach  their 
work.  The  switch  or  spur  of  the  appellant  railroad  com- 
pany was  located  between  the  office  building  and  the  fac- 
tory building,  so  that  the  employes  were  required  &t  all 
times  to  pass  over  said  switch  track  in  going  to  and  from 
their  work.  The  track  was  depressed  about  three  feet  below 
the  surface  of  the  ground  at  the  point  where  the  appellee 
and  other  employes  were  required  to  cross,  and  was  in- 
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clined  to  the  southwest.  It  was  the  rule,  custom  and  prac- 
tice of  appellant  clay  works  not  to  permit  the  appellant 
railroad  company  to  move  cars  upon  said  switch  during  the 
working  hours — ^between  the  hours  of  7  o'clock  a.  m.  and 
5:30  o'clock  p.  m.  of  each  day.  The  crossing  was  effected  in 
different  ways.  Sometimes  the  men  crossed  on  a  tramway 
laid  over  the  track,  sometimes  through  the  open  car  doors 
when  they  were  opposite  the  registry  office,  sometimes  be- 
tween the  cars,  over  the  bumpers,  when  the  cars  were  loaded 
or  the  doors  closed,  sometimes  at  the  south  end  of  the  cars, 
on  the  wagon  road.  On  the  day  in  question  appellant  Mc- 
Roy  Clay  Works  left  two  box-cars  opposite  said  registry  of- 
fice upon  said  switch,  uncoupled  and  about  three  feet  apart, 
for  the  emplpyes  to  pass  between.  As  appellee  was  passing 
over  said  switch  track  and  between  said  loaded  box-cars, 
they  were  run  together  by  appellant  railroad  company,  and 
appellee  was  caught  between  the  couplers  and  injured. 

The  complaint  further  alleges  that  the  railroad  company 
was  guilty  of  negligence,  which  was  the-  proximate  cause  of 
the  injury,  in  this:  ''That  it  ran  a  locomotive  engine  into 
said  yards  and  upon  said  switch,  and  commenced  moving 
ears  on  said  spur-track  before  the  men  in  said  factory  had 
passed  out  of  said  factory  across  said  track  into  said  reg- 
istry office,  and  negligently  ran  said  locomotive  against  said 
box-cars,  standing  upon  said  switch,  at  a  high  and  danger- 
ous rate  of  speed,  at  a  time  when  the  employes  of  appellant 
clay  works,  including  this  plaintiff,  were  passing  over  said 
track."  It  is  also  alleged  that  the  appellee  did  not  know 
that  said  engine  was  upon  said  track,  and  was  about  to  be 
run  against  said  box-cars  standing  upon  said  track,  or  that 
said  cars  would  be  moved  before  he  had  crossed  said  track ; 
that  the  employes  of  the  railroad  (*ompany  in  charge  of 
said  locomotive  engine  and  train  of  cars  knew  that  the  em- 
ployes of  said  appellant  clay  works  were  passing  over  said 
track  at  said  time,  and  were  accustomed  each  day  to  pass 
over  said  track,  and  negligently  failed  to  notify  said  em- 
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ployes,  including  this  plaintiff,  that  they  intended  to  move 
said  ears  before  said  employes  had  passed  over  said  track; 
that  the  appellant  railroad  company  negligently  ran  its  loco- 
motive against  said  cars  at  a  high  and  dangerous  rate  of 
speed,  and  negligently  struck  said  cars  with  unnecessary 
force,  and  thereby  negligently  caused  said  cars  to  move  rap- 
idly down  said  grade  and  against  this  plaintiff,  without  his 
fault,  to  his  damage. 

Upon  the  proposition  that  appellee  was  a  mere  licensee, 
numerous  cases  are  cited  by  appellant,  among  which  the  case 
of  Chicago,  etc.,  R.  Co.  v.  Marthi  (1903),  31  Ind.  App.  308, 
is  claimed  to  be  almost  identical  with  the  case  at  bar.  That 
decision  holds  that  to  a  licensee,  under  the  facts  of  that 
case,  the  railroad  company  would  be  liable  for  active  negli- 
gence, but  that  the  negligence  charged  against  the  railroad 
company  was  not  proved.  In  the  other  cases  cited,  the  in- 
jured persons  were  either  mere  licensees  or  trespassers  from 
the  beginning,  or  became  such  by  exceeding  an  implied 
license.  Said  cases  are  applicable  to  show  the  measure  of 
duty  owing  to  bare  licenses,  but  appellee  was  on  the  prem- 
ises of  appellant  clay  works  by  invitation  of  his  em- 

1.  ployer.    He  was  where  he  had  a  right  to  be.    The  ap- 
pellant railroad  company  was  also  upon  the  premises 

of  appellant  clay  works  by  invitation.     They  were  both 
licensees  upon  the  invitation  of  the  same  party,  occu- 

2.  pying  the  same  relation  to  the  clay  works.    The  law 
distinguishes  between  a  bare  licensee  and  one  upon 

the  property  of  another  by  invitation.  They  owed  to  each 
other  the  duty  to  exercise  ordinary  care  to  avoid  in- 
juring one  another.  The  following  cases  are  in  point: 
Pittsburgh,  etc.,  R.  Co.  v.  Seivers  (1904),  162  Ind.  234;  St. 
Louis,  etc.,  R.  Co.  v.  Miles  (1897),  79  Fed.  257,  24  C.  C.  A. 
559;  Hudson  v.  Atlantic  Coast  Line  R.  Co.  (1906),  142  N. 
C.  198,  55  S.  E.  103;  Missouri,  etc.,  R.  Co.  v.  Taylor  (1906), 
73  Kan.  482,  85  Pac.  528 ;  Pomponio  v.  New  York,  etc.,  R. 
Co.  (1895),  m  Conn.  528,  34  Atl.  491,  32  L.  R.  A.  530,  50 
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Am.  St.  124;   Pittsburgh,  etc.,  R.  Co,  v.  Simons  (1907),  168 
Ind.  333.     There  was  no  error  in  overruling  the  de- 

3.  murrer  of  the  railroad  company  to  the  complaint,  and 
its  motion  in  arrest  was  properly  overruled.    George 

V.  Robinson  (1905),  36  Ind.  App.  310;  South  Shore,  etc,. 
Electric  Co.  v.  Ambre  (1909),  44  Ind.  App.  —  87  N.  E.  246, 
and  cases  cited. 

It  is  argued  in  behalf  of  appellant   railroad   company 

that  the  verdict  is  not  sustained  by  sufficient  evidence.    It 

is  admitted,  for  the  purposes  of  trial,  that  said  appel- 

4.  lant-  constructed,  owned,  controlled  and  operated  the 
track  in  controversy,  known  as  spur-track  No.  1,  and 

that  its  track  passed  down  through  the  yards  of  the  McRoy 
Clay  Works.  It  is  agreed  that  the  fee  simple  of  the  land  on 
which  the  track  is  constructed  belongs  to  and  is  owned  by 
the  McRoy  Clay  Works;  that  the  railroad  company  owns 
and  controls  an  easement  over  the  land  for  the  pur- 
pose of  its  road  and  track,  and  so  owned  them  at 
the  time  of  the  accident,  and  long  prior  there- 
to. Appellee  testified  that  on  the  night  he  was  in- 
jured the  sun  set  at  5  o'clock.  He  could  not  recognize 
any  one  at  a  distance  of  fifteen  to  twenty  feet.  It  was 
dark.  He  stopped  and  listened,  and  looked  up  the  track 
to  see  if  he  could  see  a  train.  He  did  not  hear  anything,  nor 
did  any  one.  before  he  went  down  between  the  cars  at  the 
crossing,  call  his  attention  to  the  fact  that  there  was  an 
engine  in  the  yard.  He  went  down  in  the  usual  and  ordi- 
nary way.  He  did  not  see  the  engine  before  he  was  hxat, 
and  when  he  attempted  to  cross  the  track  did  not  know  that 
appellant  railroad  company  was  going  to  move  the  cars.  He 
had  never  known  said  company  to  attempt  to  move  the  care 
when  the  men  were  crossing.  The  cars  were  between  two 
and  three  feet  apart  where  he  attempted  to  cross,  and  the 
opening  was  directly  in  front  of  the  registry  office,  at  the 
exact  place  w^here  the  board  lay.  He  came  up  to  the  track, 
and  looked  and  listened  to  see  if  he  could  see  or  hear  any- 
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thing.  He  stepped  down  on  the  pins  at  the  ends  of  the  con- 
duits, and  started  to  go  across,  and  just  as  he  got  between 
the  bumpers  one  car  was  pushed  against  the  other  and  he 
was  caught.  He  heard  no  bell  ringing  or  whistle  blowing 
as  he  stepped  down.  No  one  said  anything  to  him  about 
the  engine's  being  in  the  yard.  He  did  not  know  whether 
the  factory  was  closed  when  he  attempted  to  cross  the  track. 
In  approaching  the  track  he  walked  along  at  an  ordinary 
pace.  He  did  not  hear  the  cars  coming  together  at  the 
time  he  attempted  to  cross  the  track.  His  hearing  was  not 
good,  but  he  was  not  deaf.  He  could  hear  a  person  speak- 
ing at  a  distance  of  from  fourteen  to  twenty  feet.  He 
knew  the  switch  track  was  there  for  the  purpose  of  taking 
out  the  product  of  the  plant.  Sometimes  he  crossed  the 
track  by  going  through  an  empty  box-car,  at  other  times  he 
stepped  down  on  the  base  and  walked  across  the  track  when 
the  plank  was  not  there,  always  crossing  at  the  same  place. 
He  never  crossed  any  other  way  except  on  the  plank  or  be- 
tween the  cars.  He  knew  of  no  other  way  to  get  to  the  reg- 
istry oiBce.  He  did  not  know  of  the  wagon  road  around  the 
south  end  of  the  track.  He  used  all  his  senses  of  sight  and 
hearing  in  attempting  to  cross,  as  he  had  been  in  the  habit 
of  doing  for  twenty-one  days,  and  w^as  without  knowledge 
of  the  impending  danger. 

The  evidence  shows  that  it  was  the  custom  of  appellant 
railroad  company  not  to  move  the  ears  upon  this  spur-track 
until  the  men  had  passed  over  the  track  and  registered.  This 
fact  was  testified  to  by  various  witnesses  who  had 
worked  in  the  factory  for  at  least  four  years.  They  had 
never  known  them  to  move  cars  immediately  after  5:30 
o'clock  p.  m.  It  took  the  men  about  three  minutes  to  march 
out  bf  the  factory.  The  register  clock  would  show  5:31, 
5:32  and  5:33.  This  custom  was  known  to  employes  of 
both  appellants.  On  the  evening  in  question  appellant  rail- 
road company  did  not  wait  after  the  whistle  blew,  but  the 
Vol.  43—27 
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foreman  proceeded  immediately  to  couple  said  cars.  The 
appellant  railroad  company's  agents  and  servants  in  control 
of  the  locomotive  knew,  or  could  have  known  by  the  exer- 
cise of  ordinary  care,  that  the  men  were  passing  over  the 
track  to  the  registry  office  at  the  time  they  commenced 
moving  the  cars.  A.  0.  Shipley,  who  had  worked  for  appel- 
lant in  that  yard  for  years,  testified  that,  as  a  general  rule, 
they  waited  until  the  boys  got  over  the  track,  but  that  on 
that  particular  evening  they  were  in  a  hurry.  He  knew 
that  the  men  were  crossing  in  front  of  the  registry  office, 
and  that  some  of  them  would  likely  be  upon  the  track  when 
the  cars  were  moved.  The  employes  of  the  McRoy  Clay 
Works  crossed  over  the  track  from  the  registry  office  on  a 
tramway  or  board.  Usually  this  was  across  the  track  both 
morning  and  evening.  The  employes  of  the  railroad  com- 
pany testified  that  they  had  frequently  removed  this  board 
when  they  came  in  to  move  the  cars  after  the  whistle  blew. 
Steps  had  been  made  on  each  side  of  the  track  by  driving 
scantlings  into  the  conduits  which  formed  the  wall  of  the 
depressed  or  lowered  track,  and  when  the  board  was  not 
there  the  men  walked  down  one  side  and  up  the  other. 
These  steps  were  placed  at  the  point  where  appellee  crossed 
the  track.  Witnesses  for  appellant  railroad  company  testi- 
fied that  they  knew  it  was  the  custom  of  the  men,  immedi- 
ately after  the  whistle  blew,  to  rush  out  of  the  factory  and 
pass  over  the  track  to  the  registry  office ;  that  the  majority 
crossed  in  front  of  the  registry  office,  and  all  knew  the  fact 
of  the  men's  crossing.  Upon  the  foregoing  evidence  the 
questions  of  contributory  negligence  of  the  appellee  and  the 
negligence  of  appellant  railroad  company  were  properly 
submitted  to  the  jury,  and  their  verdict  upon  this  proposi- 
tion had  sufficient  evidence  to  sustain  it. 

The  following  facts,  among  others,  were  found  by  the  jury 
in  answers  to  interrogatories :  There  was  a  car  standing  one 
foot  south  of  the  south  side  of  the  place  where  appellee  at- 
tempted to  cross  the  track.    If  he  had  looked  he  could  not 
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have  seen  the  approaching  car  in  time  to  avoid  being  struck 
by  it  before  attempting  to  cross.  Neither  the  engineer  nor 
other  servants  of  appellant  railroad  company  in  charge  of 
the  cars  knew,  in  time  to  avoid  striking  and  injuring  ap- 
pellee, that  he  was  crossing  the  track.  Appellee  could,  by 
going  seventy-five  feet  south  of  where  he  attempted  to  cross, 
pass  around  the  track  in  safety.  He  did  not  know  that  at 
such  point  he  could  pass  around  the  track  in  safety.  He 
was  not  perfectly  familiar  with  the  location  of  the  track 
and  the  general  surroundings.  The  track  was  located  in 
a  cut  about  three  feet  below  the  adjacent  ground.  The  lo- 
comotive and  cars  at  the  time  were  being  backed  to  couple 
on  to  eight  or  ten  cars  that  were  standing  north  of  the 
place  where  appellee  attempted  to  cross.  Before  attempting 
to  cross  he  looked  in  the  direction  of  approaching  cars.  He 
could  not  see  them.  The  appellant  railroad  company  used 
the  switch  track  upon  the  premises  of  the  clay  works  when 
taking  cars  into  or  bringing  them  out  from  said  premises. 
At  the  time  of  appellee's  injury  the  railroad  company  was 
engaged  in  leaving  empties,  or  taking  out  loaded  cars  of 
appellant  clay  works'  products,  and  placing  them  on  the 
main  track  to  be  transported  to  market.  At  the  time  appel- 
lee was  injured  the  superintendent  of  the  McRoy  Clay 
Works  had  authority  to  direct  the  kind  of  work  he  was  to 
perform.  The  railroad  company  had  no  authority  over  ap- 
pellee at  the  time.  The  engineer  could  not  see  the  appellee, 
as  he  attempted  to  cross  the  track,  in  time  to  stop  the  train 
and  avoid  the  accident.  The  darkness  obstructed  the  view 
of  the  approaching  train,  when  the  same  was  100  feet  dis- 
tant from  the  place  where  he  attempted  to  cross.  Appellant 
railroad  company's  track  curved  to  the  east  at  a  point  about 
100  feet  north  of  the  place  where  appellee  attempted  to 
cross.  He  attempted  to  cross  from  the  west  to  the  east.  He 
listened  for  the  noise  of  an  approaching  train  before  at- 
tempting to  cross.  The  approaching  cars  bumped  against 
the  one9  that  were  standing  on  the  track.    If  appellee  had 
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listened  he  could  not  have  heard  this  noise  in  time  to  avoid 
the  injury.  The  railroad  company  owned  the  track  and 
right  of  way.  The  appellee  could  not  have  avoided  being 
struck  if  he  had  exercised  ordinary  care,  or  if  he  had  exer- 
cised the  care  of  an  ordinarily  prudent  and  cautious  per- 
son. There  was  evidence  to  support  the  foregoing  findings. 
Complaint  is  made  of  the  refusal  to  give  instructions  one, 
three,  four  and  five.  Each  of  these  instructions  was  based 
upon  the  theory  that  appellee  was  a  mere  licensee. 

5.  They  were  properly  refused.    Instructions  ten,  thir- 
teen, fourteen  and  fifteen,  requested  by  appellant  and 

refused,  were  substantially  covered  by  other  instructions 
given  to  the  jury.  These  instructions,  it  is  argued  in  be- 
half of  appellant,  are  b&sed  upon  a  theory  antagonistic  to 
the  theory  of  the  complaint,  which  shows  that  appellee  was 
a  mere  licensee,  using  the  track  for  his  own  convenience,  and 
that  the  company  owed  him  no  duty  to  protect  him  against 
its  simple  acts  of  negligence,  and  that  they  were  not  there- 
fore pertinent  to  the  issues.  What  we  have  already  said 
upon  the  complaint,  viz.,  that  appellee  was  more  than  a  bare 
licensee,  and  that  he  was  upon  the  premises,  as  was  the 
railroad  company,  by  invitation,  applies  here.  The  instruc- 
tions were  not  antagonistic  to  the  theory  of  the  complaint. 

The  specific  acts  of  negligence  charged  against  appellant 

clay  works,  which  are  alleged  to  be  the  proximate  cause  of 

appellee's  injuries,  are:    That  it  knew  that  said  first- 

6.  named  appellant  had  brought  its  said  engine  into  said 
yard,  and  upon  the  spur-track,  and  was  about  to 

move  said  cars  upon  said  spur-track,  and  negligently  failed 
to  notify  this  appellee  of  said  fact;  that  appellant  clay 
works  knew  that  its  said  employes,  including  this  appellee, 
were,  at  the  time,  passing  over  said  track  to  said  ofiBce, 
and  leaving  said  yard,  and  negligently  failed  to  notify  ap- 
pellee  that  said  engine  had  come  into  said  yards,  was  upon 
said  track,  and  was  likely  to  strike  and  more  said  ears,  and 
there})y  imperil  this  appellee's  life,  but  negligently  per- 
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mitted  appellee  to  pass  between  said  cars  at  said  time,  and 
negligently  permitted  said  ears  to  be  run  by  said  appellant 
railroad  company  against  appellee,  without  giving  him  any 
warning  of  said  dangers,  and  without  keeping  the  space 
between  said  cars  safe  for  him  to  pass  over  in  going  from 
his  working  place  to  said  registry  office,  as  was  its  duty  so 
to  do,  but  negligently  permitted  said  engine  to  come  into 
said  yard  upon  said  spur,  and  move  said  cars  upon  said 
spur  at  said  time,  contrary  to  said  rules,  customs  and  prac- 
tice of  said  yard,  and  negligently  permitted  said  engine  to 
be  moved  down  said  grade  upon  said  track  by  said  first- 
named  appellant,  and  strike  said  cars  and  drive  the  same 
together,  and  injure  this  appellee  at  the  time  he  was  passing 
between  said  cars  as  aforesaid,  in  front  of  said  office  as 
aforesaid,  all  without  his  fault,  and  to  his  great  injury  and 
damage. 

Among  the  objections  made  to  the  complaint  by  appellant 
clay  works  are  the  following:  No  facts  are  stated  showing 
that  said  appellant  knew  that  appellee  was  ignorant  of  the 
threatened  danger.  It  does  not  appear  by  direct  averment 
that  if  said  appellant  had  warned  appellee  that  the  railroad 
company  had  entered  the  yard  with  its  engine,  and  was 
intending  to  move  the  cars,  that  appellee  could  have  escaped 
the  injury,  nor  that  said  clay  works  had  knowledge  of  the 
action  of  the  railroad  company  in  time  to  warn  appellee 
of  the  danger,  so  as  to  enable  him  to  escape  the  injury. 
These  objections  were,  we  think,  well  taken,  and  the  court 
erred  in  overruling  the  demurrer  of  the  appellant  clay  works 
to  the  complaint. 

Judgment  affirmed  a.s  to  the  appellant  railroad  company 
and  reversed  as  to  appellant  McRoy  Clay  Works,  with  in- 
structions to  sustain  its  demurrer  to  the  complaint,  and 
that  appellant  McRoy  Clay  Works  recover  its  casts  against 
the  appellee,  and  for  further  proceedings  not  inconsistent 
with  this  opinion. 
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Basey  v.  McKinney  et  al. 

[No.  6,539.     Filed  March  10,  1909.] 

1.  AppeaIm — Law  of  the  Case. — A  decision  on  appeal  becomee  the 
law  of  the  case  during  ail  subsequent  stages,    p.  423. 

2.  MoBTGAGES. — Invalid  Execution. — Rights  of  Subsequent  Holders, 
—Where  the  mortgagor  shows  that  the  mortgage  in  suit  was 
materially  altered  after  execution,  it  is  overthrown  as  to  all  suh- 
so<iuent  holders,    p.  423. 

3.  Pleading. — Answer, — Non  est  Factum. — Reply. — Alteration  to 
Conform  to  Intentions. — Where  the  mortgagor  answered  non  est 
factum,  relying  uiM>n  a  material  alteration,  a  reply  that  the 
mortgage  as  altered  conformed  to  the  intent  of  the  parties,  does 
not  change  the  issues,  siuc-e  evidence  admissible  thereunder  is 
adniissibie  under  the  general  dental,    p.  423. 

4.  Tbiajl. — Special  Findings. — Mortgages. — Alterations. — Reforma- 
tion.— Where  special  findings  show  that  the  words,  ''in  my  store- 
hou.se  in  Bedford,"  were  inserted  in  a  mortgage,  after  Its  execu- 
tion, and  that  the  mortgage  as  so  altered  really  conformed  to  the 
intent  of  the  parties,  ^  judgment  holding  such  mortgage  invaJld. 
I>e<'ause  thereof,  is  incorrect,     p.  423. 

Prom  Jackson  Circuit  Court;  John  M.  Lewis,  Special 
Judge. 

Suit  by  Elijah  Basey,  as  surviving  partner  of  the  firm  of 
Cabell  &  Basey,  against  Howard  McKinney  and  others. 
From  a  judgment  for  defendants,  plaintiflf  appeals.  Re- 
versed. 

Brooks  &  Broohsy  Alexander  cf-  Harris  and  Thatcher,  Oif- 
ford  &  Steinfeld,  for  appellant. 

John  Underwood,  Branaman  dk  Branaman  and  Henry  H. 
Prince,  for  appellees. 

RoBY,  J. — This  is  the  third  appeal.  McKinney  v.  Cabell 
n900),  24  Ind.  App.  676;  Cabell  v.  McKinney  (1903),  31 
Ind.  App.  548.  The  ease  is  now  to  bo  determined  upon  a 
finding  of  facts  upon  which  conclusions  of  law  were  stated 
for  appellee*. 

In  McKinney  v.  Cabell,  anpra,  the  answer  setting  up  a 
material  alteration  in  a  chattel  mortgage  by  inserting  the 
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words   *'in    my   storehouse    in    Bedford*'    was   held 

1.  good.     The  sufficiency  of  such  answer  was  thereby 
established  and  became  res  judicata.     Halstead  v. 

Sigler  (1905),  35  Ind.  App.  419.    The  maker  of  the  note 
and  mortgage  answered  by  a  verified  general  denial. 

2.  **  Whenever   the   mortgage    was   met   and   overcome 
by  rights  existing  in  those  by  whom  it  was  executed, 

it  was  overthrown  eflPectually  for  all."  Aultman  &  Co.  v. 
Forgey  (1894),  10  Ind.  App.  397,  399.  The  case  was  re- 
tried  upon  the  issues  thus  settled,  and  a  judgment  rendered 
for  defendant.  An  appeal  was  taken  from  this  judgment, 
and  the  same  was  reversed  bv  this  court.  Cabell  v.  McKin- 
ney,  supra.  The  ground  of  such  reversal  was  the  error  of 
the  court  in  refusing  to  permit  plaintiff's  counsel  to  ask  the 
mortgagor,  on  cross-examination,  after  she  had  testified  in 
her  examination-in-chief  as  to  the  execution  of  the  mortgage, 
if  it  was  not  her  intention,  when  she  executed  the  mortgage, 
to  mortgage  the  goods  in  her  storeroom. 

Before  the  case  was  again  tried,  appellant  filed  a  third 

paragraph  of  reply,  setting  up  that  the  mortgage  after  said 

alteration  was  made  conformed  to  the  agreement  of 

3.  the  parties.    This  additional  paragraph  of  reply  did 
not  change  the  issue,  for  the  reason  that  no  evidence 

was  admissible  under  it  which  would  not  have  been  admissi- 
ble under  the  general  denial. 

The  case  is  here  now  on  special  findings  and  conclusions 

of  law.    The  findings  show,  among  other  things,  that  the 

mortgage,  after  the  interlineation  complained  of,  was 

4.  in  accordance  with  the  agreement  originally  made  by 
the  parties;   that  is  to  say,  facts  are  proved  which, 

when  taken  in  connection  with  the  facts  averred  in  the  an- 
swer, show  that  the  alteration  made  was  not  a  material  one. 
Osbom  V.  Hall  (1903),  160  Ind.  153.  The  last  judgment 
was  reversed  in  order  that  evidence  of  this  character  might 
be  introduced,  and  the  law  of  the  case  as  heretofore  fixed 
in  nowise  prevents  the  court  from  giving  to  the  facts  found 
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such  effect  as  tliey  are  in  law  entitled  to  have.  The  con- 
chisions  of  law  upon  these  facts  should  have  been  for  ap- 
pellant. 

Judgment  reversed,  and  the  cause  remanded,  with  in- 
structions to  restate  the  conclusions  of  law  in  accordance 
with  this  opinion,  and  to  render  judgment  thereon. 


Concurring  Opinion. 

Rabb,  J. — In  order  that  an  alteration  made  in  a  written 
instrument,  after  its  execution,  shall  have  the  effect  to  vi- 
tiate the  same,  such  alteration  must  be  material.  It  is  not 
material  unless  it  changes  the  legal  effect  of  the  instrument. 
2  Am.  and  Eng.  Ency.  Law  (2d  ed.),  222,  and  cases  cited. 
As  between  the  parties,  any  description  of  chattels  in  a 
chattel  mortgage  is  good,  if  the  parties  knew  and  under- 
stood what  properties  the  mortgage  covered.  1  Cobbey. 
Chattel  I\rortgages,  §188,  and  cases  cited ;  Baldwin  v.  Boyce 
(1898),  152  Ind.  46. 

Therefore,  if  the  description  of  the  property  in  the  mort- 
gage was  of  such  a  character  that  the  parties  to  it  knew  and 
understood  thereby  the  identity  of  the  property  mortgaged, 
any  alteration  in  the  matter  of  the  description  of  the 
property  made  in  the  instrument  after  its  execution,  which 
did  not  affect  the  rights  of  the  parties,  would  not  be  a 
material  alteration ;  and,  as  between  the  mortgagor  in  this 
case  and  the  appellant,  the  description  of  the  property  con- 
tained in  tlie  mortgage,  as  it  was  executed  was  suflScient — 
that  is,  the  parties  to  the  instrument  knew  and  understood 
by  the  description  what  property  it  was  intended  to  cover 
— the  addition  to  the  description  of  the  words  **in  my  store- 
house in  Bedford"  did  not  change  the  legal  rights  of  the 
parties  to  the  instniment,  and  was  not,  therefore,  as  be- 
tween them,  a  material  alteration.  But  while  such  descrip- 
tion of  the  property  was  sufficient  as  between  the  mortgagor 
and  mortgagee,  it  was  not  a  sufficient  description  of  the 
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property  to  render  the  mortgage  valid  and  effectual,  as  be- 
tween the  mortgagee  and  a  bona  fide  purchaser  of  the  prop- 
erty from  the  mortgagor,  without  notice.  1  Cobbey,  Chat- 
tel Mortgages,  §186 ;  Baldwin  v.  Boyce,  supra. 

As  to  the  appellant  and  the  appellees,  the  alteration  in 
the  mortgage,  if  the  appellees  were  bona  fide  purchasers 
of  the  property  from  the  mortgagor,  would  be  a  material 
alteration.  It  would  make  the  indefinite  description  of  the 
property  so  definite  and  certain  as  that  the  record  of  the 
instrument  would  charge  subsequent  purchasers  with  no- 
tice; whereas  the  indefinite  description  contained  in  the 
instrument  as  executed  would  not  have  this  effect.  The 
questions  decided  by  this  court  on  a  former  appeal  (McKin- 
neij  V.  Cabell  [1900],  24  Ind.  App.  676)  arose  upon  a  de- 
murrer to  the  third  paragraph  of  the  appellees'  answer  in 
that  case,  which  charges  the  alteration  of  the  instrument, 
and  also  that  the  parties  answering  were  bona  fide  purchas- 
ers without  notice.  The  court  held  this  answer  good,  and 
that  is  all  that  was  decided.  The  question  arises  here  upon 
the  special  finding  of  facts,  which  dis(!losed  that  the  mort- 
gagee and  mortgagor  knew  and  understood  by  the  descrip- 
tion they  employed  in  the  mortgage  that  the  identical  prop- 
erty here  in  controversy  was  intended  to  be  covered  by  the 
mortgage,  and  that  appellees  took  whatever  rights  they  ac- 
quired in  the  property,  with  notice  of  the  existence  of  the 
mortgage,  and  presents  an  entirely  different  (inestiou  from 
the  one  decided  by  the  court  on  the  former  appt»al. 

I  concur  in  the  view  that,  upon  the  facts  found,  the  ap- 
pellant is  entitled  to  a  judgment. 
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Gleason  V.  Gleason. 

[No.  0.403.     Filed  March  16,  1900.] 

1.  Pleading.— Cowipfain/. — Estates. — Waste. — Injunction. — ^A  com- 
plalDt  bj  the  owner  of  the  fee  against  the  life  tenant  for  per- 
mitting the  buildings  on  the  land  to  fall  into  decay,  which  fails 
to  show  that  such  tenant  is  insolvent,  that  the  damage  may  not 
be  repaired,  that  the  tenant  will  not  make  such  repairs  in  the 
future,  or  that  the  damages  may  not  be  fully  compensated,  is 
insufficient,    p.  427. 

2.  KBTATEa.-'Waete.-—Forfeiture.--8tatutes. — ^Where  the  owner  of 
the  fee  brings  suit  against  the  life  tenant  for  an  injunction  to 
prevent  waste,  but  does  not  asl^  for  a  forfeiture,  the  suit  is  not 
govemed  by  §288  Bums  1908,  §286  R.  S.  1881,  providing  that 
estates  may  be  forfeited  under  certain  circumstances,     p.  427. 

Prom  Tipton  Circuit  Court;  J.  F.  Elliott,  Judge. 

Suit  by  Jerome  A.  Gleason  against  Elizabeth  Gleason. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Af' 
firmed. 

Gifford  &  Oifford,  for  appellant. 
Oglebay  &  Oglebay,  for  appellee. 

Hadley,  J. — ^As  stated  in  appellant's  brief,  under  head  of 
''Nature  of  the  Action:*'  "this  suit  was  brought  by  Jerome 
A.  Gleason,  the  owner  of  the  fee  of  the  lands  described  in 
the  complaint,  against  Elizabeth  Gleason,  seeking  to  com- 
pel her  to  keep  in  repair  said  property,  to  prevent  her  from 
allowing  permissive  waste,  and  to  compel  her  to  make  such 
repairs  as  were  then  required.''  Appellee  is  the  owner  of 
a  life  estate  in  said  real  estate.  The  proceeding  is  in  the 
nature  of  a  mandatory  injunction.  A  demurrer  was  sus- 
tained to  the  complaint,  and,  appellant  refusing  to  plead 
further,  judgment  was  rendered  against  him.  The  waste 
complained  of  was  in  permitting  the  buildings  to  become 
and  remain  out  of  repair,  failing  to  paint  them,  permitting 
the  roof  to  sag  and  leak,  et(\ 

The  complaint  does  not  show  that  ap];>ellee  is  insolvent, 
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that  there  is  any  damage  that  may  not  be  repaired,  that 
appellee  will  not  make  the  necessary  repairs  in  the 

1.  future,  or  before  the  termination  of  her  estate,  or 
that  there  are  any  damages  that  may  not  be  fully 

compensated.  In  order  to  establish  his  right  to  a  manda- 
tory injunction,  appellant  must  show  an  unlawful  invasion 
of  his  rights,  irreparable  and  continuing  in  its  nature, 
that  there  is  no  adequate  remedy  at  law,  and  that  he  can- 
not be  compensated  in  damages.  Lake  Erie,  etc,  B.  Co.  v. 
Essington  (1901),  27  Ind.  App.  291;  Shroyer  v.  Campbell 
(1903),  31  Ind.  App.  83;  Brauns  v.  Olesige  (1892),  130 
Ind.  167. 

The  complaint  does  not  bring  this  case  within  the  rule. 
There  was  no  attempt  to  declare  a  forfeiture  of  the 

2.  life  estate.     It  is  therefore  not  governed  by  §288 
Burns  1908,  §286  R.  S.  1881. 

Judgment  affirmed. 


Potter  v.  Ft.  Wayne  &  Wabash  Valley 

Traction  Company. 

[No.  6,401.     Filed  March  18,  1009.] 

1.  PLBADiNCk — Complaint. — yegativing  Contributory  Negligetice. — 
Personal  Property. — Damages. — In  an  action  for  damages  to  per- 
sonal property,  the  plaintiff  must  allege  directly,  or  by  necessarj- 
implication,  freedom  from  contributory  negligence,    p.  428. 

2.  Pleadiko. — Complaint. — Negativing  Cotitrfbutory  'Negligence.. — 
Failure  to  Look  for  Street  Car, — A  complaint  against  a  street 
railroad  company  for  damaging  plaintiffs  carriage,  and  show- 
ing that  plaintiff's  servant  drove  up  the  street  and  onto  the 
track,  bnt  failing  to  allege  that  he  looked  for  a  car.  is  bad,  since 
It  falls  completely  to  negative  contributory  negligence,    p.  428, 

3.  Pleading. — Complaint. — Street  Railroads. — **La8i  Clear  Chance'' 
— A  complaint  alleging  that  plaintlfTs  servant  drove  up  a  cer- 
tain street  and  onto  defendant  street  railroad  company's  track. 
}ind  that  defendant  ran  Its  car  against  plaintlfTs  carriage,  to  plaln- 
tiflT'H  damage,  fails  to  state  a  case  under  the  rule  of  "last  clear 
chance."     p.  429. 
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4.  Negligence. — Contributory. — Imputing. — Master  and  Servant. — 
Contributory  iieKHgenc^  of  a  servant  in  driving  upon  a  street 
railroad  track  will  be  Imputed  to  the  master,  where  the  action 
is  for  damages  to  the  master*s  carriage,    p.  429. 

Prom  Superior  Court  of  Tippecanoe  County;  Henry  H. 
Vinton,  Judge. 

Action  by  William  S.  Potter  a^inst  the  Ft.  Wayne  & 
Wabash  Valley  Traction  Company.  Prom  a  judgment  for 
defendant,  plaintiff  appeals.    Affirmed, 

Wilson  &  Quinn,  for  appellant. 
Kumler  &  Gaylord,  for  appellee. 

Watson,  C.  J. — The  amended  complaint  in  this  case  is  in 
one  paragraph,  and  is  for  damages  to  appellant's  car- 
riage on  April  13,  1904,  alleged  to  have  been  caused  by 
the  negligence  of  one  of  appellee's  servants  in  the  man- 
agement of  one  of  its  street-cars  in  the  city  of  LaPay- 
ette.  A  demurrer  was  filed  to  the  amended  complaint  and 
sustained  by  the  trial  court,  and  the  ruling  thereon  is  the 
only  error  assigned  in  this  court. 

This  ease  being  an  action  for  negligently  injuring  per- 
sonal property,  §362  Burns  1908,  Acts  1899,  p.  58,  does  not 
^PPly?  and  it  was  necessary  for  the  complaint  aflSrm- 

1.  atively  to  aver  that  the  appellant,  and  his  servant  who 
was  driving  the  carriage,  were  without  fault,  or  facts 

that  conclusively  show  they  were  not  guilty  of  negligence 
contributing  to  the  injury.  Indianapolis  St.  B.  Co.  v.  Rob- 
inson  (1901),  157  Ind.  232;  India^ia,  etc.,  Torpedo  Co.  v. 
fjippincoii  Glass  Co.  (1905),  165  Ind.  361;  Cincimiati,  etc., 
St.  R.  Co.  V.  Klump  (1906),  37  Ind.  App.  660. 

The  amended  complaint  does  not  aver  by  express  terms 

that  the  injury  to    appellant's    carriage    was  not  caused 

through  any  fault  of  his  servant  who  was  driving  and 

2.  had  control  of  the  same.     This  allegation  is  neces- 
sary, unless  other  allegations  of  fact  clearly  show 

the  absence  of  contributory  negligence  of  appellant's  serv- 
ant.   The  complaint  shows  that  at  no  time  after  appellant's 
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carriage  entered  South  Ninth  street — neither  while  the  same 
was  going  north  along  said  street  a  distance  of  one  hundred 
feet,  nor  when  opposite  Hitt  street  in  approaching  appel- 
lee's track — did  the  driver  look  for  an  approaching  street- 
oar,  nor  is  there  any  allegation  in  the  complaint  showing 
that  the  driver  used  due*  care  when  he  drove  upon  the 
track  of  the  appellee  company. 

The  api)ellant  under  the  sixth  point  says:    **Even  if  ap- 
pellant's conduct  may  be  characterized  as  negligent  in  some 
degree,  yet  the  complaint  shows  that  he  was  not  at 

3.  fault  at  and  immediately  before  the  time  of  the  ac- 
cident, and  his  so-called  negligence,  in  being  in  a 

place  of  danger  under  the  circumstances  shown  in  the  com- 
plaint, was  not  the  proximate,  but  only  the  remote,  cause 
of  the  injury  complained  of."  He  seeks  to  bring  this  case 
within  the  rule  of  the  **last  clear  chance."  We  cannot  agree 
with  appellant  that  the  averments  of  his  complaint  brought 
the  case  within  this  rule. 

If  the  driver,  who  was  the  servant  and  agent  of  appellant, 
and  in  control  of  the  carriage,  was  guilty  of  negligence  con- 
tributing to  the  injury,  such  negligence  was  the  neg- 

4.  ligence  of  appellant,  and  will  be  imputed  to  him. 
Beach,  Contrib.  Neg.  (2d  ed.),  §103;    Chicago,  etc, 

B.  Co.  V.  Spilder  (1893),  134  Ind.  380;  Abbitt  v.  Lake  Erie, 
etc,  B.  Co.  (1898),  150  Ind.  498,  513.    No  error  was  com- 
mitted by  the  trial  court. 
Judgment  affirmed. 
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Noble,  Administrator,  v.  Indianapolis  Tractign 

&  Terminal  Company. 

[No.  6,808.     Filed  March  18.  1909.1 

Appeal. — Motion  to  Dismigg, — Notice,*— A  motion  by  appellee  to  dis- 
miss an  appeal  will  be  overruled,  where  the  appellant  was  given 
no  notice  of  such  motion. 

Prom  Boone  Circuit  Court;  Samuel  R.  Ariman,  Judge. 

Action  by  Benjamin  P.  Noble,  as  administrator  of  the 
estate  of  Charles  Cattell,  deeeafsed,  against  the  Indianapolis 
Traction  &  Terminal  Company.  Prom  a  judgment  for  de- 
fendant, plaintiff  appeals. 

On  motion  to  dismiss  appeal.  (Por  decision  on  merits, 
see  —  Ind.  App.  — .)     Motion  overruled. 

M.  M,  Bachelder,  for  appellant. 

F,  Winter  and  W.  H.  Latta,  for  appellee. 

Watson,  C.  J. — The  appellee  appeared  specially  herein 
on  Pebruary  5,  1909,  and  filed  its  motion  to  dismiss  this 
appeal  for  the  following  reasons:  (1)  This  court  has  no 
jurisdiction  of  the  appellee  in  this  cause.  (2)  Appellant 
has  not  complied  with  rule  thirty-six  of  this  court.  (3)  The 
record  in  this  cause  presents  no  question  for  the  decision  of 
this  court. 

But  appellee  has  not  given  appellant  any  notice  of  this 
motion,  at  least  no  proof  of  any  notice  has  been  made. 
Rule  fifteen  of  this  court  requires  that  notice  of  motions 
of  this  character  must  be  given  the  appellant.  It  has  been 
held  that  the  compliance  with  this  rule  will  be  enforced. 
Dick  V.  Mullins  (1891),  128  Ind.  365;  Elliott,  App.  Proc., 
§533;  Ewbank's  Manual,  §199. 

The  motion  to  dismiss  this  appeal  is  therefore  overruled, 
and  the  clerk  is  instructed  to  tax  the  costs  of  said  motion 
against  the  appellee. 
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Hill  v.  Kerstetter  et  al. 

[No.  6,345.     Filed  January  12,  1909.    Rehearlnj:  denied  March  18, 

1909.] 

1.  Pleading. — Complaint, — Recovery  of  Bank  Stock, — A  complaint 
alleging  that  plaintiff  was  the  owner  of  certain  shares  of  bank 
stods,  that  defendant  wrongfully  obtained  possession  thereof  and 
procured  the  proiier  bank  officers  to  reissue  tlieni  in  his  name,  and 
demanding  same,  together  with  the  dividends  collected  thereon 
by  defendant,  states  a  cause  of  action,    p.  432. 

2.  Pleadikg. — Complaint, — Recovery  of  Bank  Stock. — Description, 
— ^A  complaint  alleging  that  plaiutifF  was  the  owner  of  ten  shares 
of  bank  stock  which  defendant  wrongfully  procured  and  had 
same  reissued  to  himself,  and  demanding  such  stock,  is  sufficiently 
definite,    p.  433. 

3.  Pleading. — Complaint, — Demand, — ^A  complaint  which  is  suffi- 
cient for  the  recovery  of  certain  bank  stock,  is  not  rendered  bad 
for  demanding  certain  dividends  thereon,  collected  by  defendant, 
where  no  demand  therefor  was  alleged,    p.  433. 

4.  EviDEKCE.— £fale  of  Bank  Stock, — Declarations.— Acts, — In  an 
action  to  recover  ten  shares  of  bank  stock  from  a  block  of  900 
shares  claimed  by  defendant  under  a  contract  of  sale  by  the 
plaintiff,  evidence  of  the  declarations  of  plalntifTs  agent  to 
defendant  regarding  the  sale  of  290  shares,  the  written  agi%€^- 
ment  by  defendant  with  plaintiff's  agent,  and  plaintiff's  continued 
services  as  director  in  the  bank,  after  such  sale,  there  being  ten 
remaining  shares,  the  title  to  which  was  in  dispute,  is  admis- 
sible,   p.  434. 

5.  Evidence. — Incompetent, — Harmless  Er^ror, — In  an  action  for 
the  recovery  of  bank  stock,  evident,  by  the  husband,  that  plain- 
tiff, his  wife,  had  not  disposed  of  such  stock  subsequently  to  an 
alleged  sale,  by  w*hich  defendant  claimed  title,  is  erroneous,  but 
does  not  constitute  reversible  error,    p.  435. 

«.  Appeal. — Weighing  Evidence. — ^The  Appellate  Court  will  not 
weigh  conflicting  evidence,    pp.  435, 4,30. 

7.  Judgment. — Failure  to  Move  to  Modify. — Complaint.—Detnand. 
— Where  a  complaint  for  the  recovery  of  stock  and  the  dividends 
imid  thereon,  failed  to  allege  a  demand  for  the  dividends,  a  fail- 
ure to  move  to  modify  the  Judgment  which  included  such  divi- 
dends, waives  the  question  on  appeal,    p.  4.**»5. 

8.  Ck)BP(»ATiONS. — Unauthorized  Issue  of  Stock. — Rights  of  Holder. 
— ^The  holder  of  stock  reissued  without  any  authority  from  the 
owner  thereof,  obtains  no  title  thereto,    p.  430. 

0.  Pleading.  —  Insufficient  Allegations.  —  Judgment.  —  Appeals — 
Where  a  complaint  for  the  re<x)very  of  stock  and  the  dividends 


432  APPELLATE  COUET  OP  LNDIANA, 

Uill  r.  Kerstetter— 13  Ind«  App.  431. 

paid  thereon,  fails  to  allege  a  demand,  and  no  question  thereon  is 
made  in  the  court  below,  it  is  too  late,  on  appeal,  to  attack  such 
judgment,  p.  437. 
10.  Pleading. —  Complaint. —  Initial  Attack  on  Appeal, —  A  com- 
plaint attacked  for  the  first  time,  on  appeal,  is  sufficient,  if  it 
states  facts  suffici^it  to  bar  another  action  for  the  same  cause, 
p.  437. 

Prom  Elkhart  Circuit  Court;  William  J.  Davis,  Special 
Judge. 

Action  by  Alice  M.  Kerstetter  against  Warren  G.  Hill  and 
others.  Prom  a  judgment  for  plaintiff,  defendant  Hill  ap- 
peals.   Affirmed, 

Zook  <fe  Jay,  for  appellant. 

Skinner  &  Wider,  for  appellee  Kerstetter. 

Rabb,  J. — This  case  involves  a  controversy  between  the 
appellant  and  appellee  Kerstetter  over  the  ownership  of  ten 
shares  of  the  capital  stock  of  the  Elkhart  National  Bank. 
The  trial  of  the  cause  in  the  court  below  resulted  in  a  find- 
ing that  said  appellee  was  the  owner  of  the  stock,  and  in  a 
money  judgment  for  $100  for  dividends  received  by  appel- 
lant thereon. 

The  errors  assigned  are  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  that  the 
court  erred  in  overruling  appellant's  motion  for  a  new  trial. 

The  complaint  is  not  as  clear  in  statement  as  might  be 

made,  but  is  not  vulnerable  to  attack  for  the  first  time  in 

this  court.     It  avers  that  the  Elkhart  National  Bank 

1.  went  into  li(i[uidation  on  September  1,  1899,  and  that 
at  that  time  appellee  Kerstetter  was  the  owner  of  300 
shares  of  stock  therein ;  that  afterwards  the  appellant,  War- 
ren G.  Hill,  wrongfully  obtained  possession  of  the  certifi- 
cates of  stock,  and  without  said  appellee's  authority,  knowl- 
edge or  consent  procured  the  bank  to  cancel  said  stock  upon 
its  books,  and  issue  to  iiim  certificates  for  the  same ;  that 
appellant  had  theretofore  wrongfully  received  a<i  dividends 
on  ten  shares  of  said  stock  the  sum  of  $100,  which  it  was 
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claimed  rightfully  belonged  to  said  appellee.  The  com- 
plaint sets  out  a  writing,  the  phraseology  of  which  indicates 
it  to  be  an  interpartes  contract,  whereby  one  party  desig- 
nated as  ' '  I "  sold  and  assigned  to  the  appellant  290  shares 
of  stock  in  the  Elkhart  National  Bank,  in  consideration  of 
which  appellant  agreed  to  do  certain  things.  Prom  other 
allegations  in  the  complaint,  notwithstanding  its  averments 
that  appellee  Kerstetter  had  never  **sold,  mortgaged, 
pledged  or  hypothecated  said  stock,*'  it  is  plainly  to  be  in- 
ferred that  she  did  authorize  the  sale  or  pledge  of  290  shares 
of  the  300  shares  of  her  stock,  but  no  more. 

The  point  is  made  that  the  stock  mentioned  in  the  com- 
plaint is  not  sufficiently  identified  as  being  any  part  of  the 
300  shares  of  stock  held  by  appellant.     There  is 

2.  nothing  in  this  point.  If  the  facts  averred  in  the 
complaint  are  true,  the  appellant  wrongfully  pro- 
cured ten  shares  of  stock  in  flie  bank  belonging  to  appellee 
Kerstetter  to  be  transferred  to  him.  It  was  not  essential 
that  said  appellee  describe  in  her  complaint  the  particular 
certificate  by  which  she  claimed  to  liold  such  stock. 

It  is  also  contended  that  the  complaint  is  bad  because  no 
demand  for  the  $100  alleged  to  have  been  received  by  ap- 
pellant as  dividends  on  the  stock  in   dispute  was 

3.  averred.      If  the  complaint  is  good  for  any  relief 
whatever,  it  is  sufficient  to  withstand  an  attack  for 

the  first  time  in  this  court,  and  we  think  it  clearly  sufficient 
to  entitle  appellee  Kei"stetter  to  recover  the  stock.  There 
is  evidence  that  said  appellee  was  the  owner  of  300  shares 
of  stock  in  the  bank,  of  which  her  husband,  Edmund  R.  Ker- 
stetter, was  the  cashier;  that  the  certifi(?ates  for  this  stock 
were  indorsed  in  blank,  and  left  by  her  in  the  care  of  her 
husband,. as  her  agent;  that  he  applied  to  the  appellant 
for  a  loan  of  $7,000,  and  proposed  to  turn  over  to  him,  as 
security,  290  shares  of  the  aforesaid  stock;  that  appellant 
agreed  to  furnish  the  money,  and  did  so,  and  at  the  time  the 
Vol.  43—28 
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money  was  turned  over  to  appellee  Kerstetter's  Inisband, 
and,  as  a  part  of  the  transaction,  the  appellant  signed  and 
delivered  to  said  appellee's  husband  the  following  writing: 

"In  consideration  of  the  keeping  and  performing  of 
the  agreement  herein  made  by  Ovid  C.  Hill  and  Warren 
6.  Hill,  I  hereby  sell  and  assign  to  them  290  shares  of 
the  stock  of  the  Elkhart  National  Bank  of  Elkhart,  In- 
diana, for  which  they  have  [paid],  or  are  to  pay,  me 
$7,000,  and  it  is  agreed  and  promised  by  them  that  when 
they  have  received  or  been  paid  back  said  amount  of 
$7,000,  with  all  interest  and  expenses  paid  by  them  in 
the  matter,  and  $750  l3esides,  they  agree  to  surrender  to 
P^dmund  R.  Kerstetter  said  stock,  or  anything  they  or 
either  of  them  mav  have  obtained  over  and  above  the 
amount  to  pay  them  as  stated  above. ' ' 

Appellee  Kerstetter 's  husband  testified  that  the  certifi- 
cates of  stock  were  not  at  that  time  delivered  to  the  Hills, 
and  that  they  were  never  delivered  to  them  by  him,  and  he 
does  not  know  how  they  acquired  pos.session  of  them.  This 
witness  also  testified  that  in  the  negotiations  regarding  the 
matter,  he  informed  appellant,  Hill,  that  his  wife  owned 
300  shares  of  stock,  but  that  it  would  be  necessary  that  she 
retain  ten  shares  in  order  to  be  a  director  in  the  bank,  and 
that  it  was  essential  that  she  should  be. 

Appellant's  motion  for  a  new  trial  calls  in  question  the 

admission  in  evidence  of  the  conversations  between  appellee 

Kerstetter 's  husband   and   agent  and  appellant  re- 

4.  garding  the  sale  or  pledge  of  the  290  shares  of  stock 
in  the  bank,  the  writing  signed  by  the  Hills,  and  evi- 
dence that  after  the  transaction  took  place  said  appellee  con- 
tinued to  be  a  director  in  the  bank.  We  think  no  error  in- 
tervened in  the  admission  of  this  evidence.  Appellee  Ker- 
stetter claims  ten  shares  of  stock  appearing  on  the  books 
of  the  bank  iii  the  name  of  appellant,  and  the  important 
question  in  the  case  is  whether  the  transaction  between  said 
appellee's  husband  and  the  appellant,  by  which  the  stock 
was  sold  or  pledged  to  appellant,  included  300  shares  of  the 
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stock  or  only  290  shares,  and  the  circumstanees  under  which 
appellant  acquired  the  right  to  the  stock  were  of  course  rele- 
vant and  material.  The  conversation  between  the  witness 
Edmund  R.  Eerstetter  and  the  Hills  and  the  writing  signed 
by  the  Hills  all  related  directly  to  that  transaction,  and 
while  it  was  probably  very  slightly  material,  and  would  not 
be  reversible  error,  in  any  event,  the  witness  Kerstetter  hav- 
ing told  appellant  that  it  was  essential  that  his  wife  retain 
ten  shares  of  the  stock  in  order  to  enable  her  to  retain  her 
place  on  the  board  of  directors,  it  was  competent  to  admit 
evidence  that  she  did  so  remain  as  a  director  after  the  trans- 
action took  place. 

Edmund  R.  Kerstetter  was  permitted  to  testify  that  his 
wife  had  not,  subsequently  to  September  5,  1899,  trans- 
ferred any  of  the  stock.     This  w^as  incompetent,  but 

5.  it  was  so  wholly  immaterial  that  we  are  not  able  to 
see  how  it  prejudiced  appellant,  and  did  not  consti- 
tute reversible  error. 

We  are  asked  to  reverse  the  cause  upon  the  evidence,  on 

the    ground   that   the   overwhelming   preponderance   of   it 

shows  that  the  300  shares  of  stock  owned  by  appellee 

6.  Kerstetter  were  sold,  and  the  certificates  delivered 
to  the  Hills  for  a  valuable  consideration,  and  we  are 

pointed  to  the  gross  improbability  of  the  testimony  of  said 
appellee's  witness.  If  we  were  sitting  as  a  trial  court  we 
might  well  consider  the  appellant's  argument  upon  this 
point ;  but  w-e  are  not.  There  was  evidence  from  which  the 
court  might  conclude  that  there  were  but  290  shares  of  stock 
included  in  the  transaction  by  which  appellant  acquired 
appellee  Kerstetter 's  stock,  and  we  cannot  disturb  the  find- 
ing of  the  trial  court  on  the  evidence. 

It  is  further  contended  that  there  was  no  allegation  in 

the  complaint  and  no  proof  upon  the  trial  of  a  demand  for 

the  $100,  and  that  therefore  the  judgment  should  be 

7.  reversed  or  modified.    No  objection  was  made  in  the 
court  below  to  the  finding  of  the  court  on  this  ac- 
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count,  or  to  the  form  of  the  judgment  rendered,  and  the 
(juestion  is  therefore  not  presented  by  the  record. 
Judgment  affirmed. 

On  Petition  for  Rehearing. 

Rabb. — Appellant  earnestly  insists,  on  rehearing,  that 
this  court  is  in  error  in  refusing  to  interfere  with  the 
finding  of  the  court  below  as  to  the  ownership  of  the 
6.  bank-stock  in  controversy.  He  insists  that  the  evi- 
dence shows  affirmatively  that  the  300  shares  of  bank- 
stock  were  legally  and  properly  transferred  to  him  by  the 
proper  officers  of  the  bank,  upon  the  books  of  the  bank, 
that  there  is  no  evidence  that  he  wrongfully  obtained  the 
certificates  for  such  stock  originally  issued  to  appellee  Ker- 
stetter,  and  that  the  court  is  in  error  in  holding  that  no 
question  is  presented  by  the  record  in  reference  to  the 
court's  finding  and  judgment  in  favor  of  said  appellee  for 
$100.  Appellant  undertakes  to  make  the  point  that  as  no 
demand  for  the  $100  was  alleged  to  have  been  made  by  ap- 
pellee Kerstetter,  upon  appellant,  before  the  suit  was 
brought,  therefore  no  cause  of  action  was  stated  as  to  said 
claim,  and  the  finding  thereon  was  outside  of  the  issues. 

In  reference  to  the  first  contention  made,  there  was  evi- 
dence in  the  record  that  certificates  of  stoc^k  for  the  300 
shares  mentioned  in  the  complaint  were  originally 
8.    issued  to  appellee  Kerstetter,  and  there  is  also  evi- 
dence justifying  the  inference  that  she  never  at  any 
time  authorized  the  officers  of  the  bank  to  cancel  certificates 
for  ten  shares  and  issue  others  to  the  appellant,  or  any  other 
person ;  and  the  unauthorized  act  of  the  officers  of  the  bank 
in  canceling  the  original  certificates  for  said  ten  shares  and 
reissuing  others  to  appellant  could  confer  no  legal  right 
upon  him  to  such  stock. 

The  complaint  of  appellee  Kerstetter  alleged  her  owner- 
ship of  the  stock  in  question;  that  she  was  rightfully  en- 
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titled  to  all  dividends  thereon ;    that  the  appellant 

9.  had  wrongfully  obtained  possession  of  the  stock  and 
wrongfully    received    $100   dividends   thereon;    and 

among  other  relief,  demanded  judgment  against  him  for 
this  sum.  The  appellant  in  noway  questioned  the  sufficiency 
of  this  complaint  in  the  court  below,  either  by  demurrer, 
motion  to  separate  causes  of  action,  to  paragraph  the 
different  causes  of  action  stated  in  the  complaint,  or  to 
strike  out  the  allegations  of  the  complaint  regarding  the 
$100;  but  filed  an  answer  of  general  denial,  and  went  to 
trial  with  the  issues  in  this  condition.  The  court  had  juris- 
diction of  the  parties,  and  jurisdiction  of  the  subject-mat- 
ter, and  after  a  trial  upon  the  merits,  in  which  appellant 
took  his  chance  to  win  or  lose,  it  is  now  too  late  for  him  to 
say  that  the  questions  determined  by  the  court  were  not 
within  the  issues. 

When  the  sufficiency  of  the  cause  of  action  is  called  in 

question  for  the  first  time  after  a  finding  or  verdict,  if  the 

facts  stated  in  the  complaint  are  sufficient  to  bar  an- 

10.  other  suit  for  the  same  cause  of  action,  all  other  de- 
fects are  cured  by  the  verdict  and  finding.    Peters 

V.  Banta  (1889),  120  Ind.  416;  Loel  v.  Tinkler  (1890),  124 
Ind.  331.  Here  the  facts  stated  are  amply  sufficient  to  bar 
another  action  by  appellee  Kerstetter  for  the  $100,  and  the 
finding  of  the  court  upon  that  question  was  within  the 
issues  as  they  were  presented,  even  though  the  complaint 
might  not  have  been  sufficient  to  withstand  a  demurrer  or  a 
motion  to  strike  out,  because  of  failure  to  allege  a  demand 
before  suit,  a  question  we  do  not  decide. 
Petition  for  rehearing  overruled. 
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Fowler  Utilities  Company  v.  Chaffin  Coal 

Company. 

[No.  0,002.     Filed  March  19,   1909.] 

1.  Evidence. — *'Car^.'* — Trade  Meaning. — Contracts. — Where  a  con- 
tract called  for  ten  ''cars**  of  coal,  evidence  of  the  meaning  of 
such  word,  by  the  custom  of  the  coal  trade,  is  admissible,    p.  440. 

2.  Tbial. — Oral  Testimony. — Directing  Verdict. — The  court  should 
not  direct  a  verdict  for  the  one  having  the  burden  of  proof, 
where  a  part,  or  all,  of  the  evidence  is  oral.    p.  440. 

o.  Evidence. — Varying  Terms  of  Written  Contracts. — Evidence  is 
not  ordinarily  admissible  to  vary  the  terms  of  a  written  contract, 
p.  440. 

4.  Trial. — Directing  T'erdic^— Where  the  plalntifTa  evidence  is 
suflldeut  to  warrant  a  recovery,  and  the  defendant*s  evidence 
does  not  conflict  therewith,  the  trial  court  may  direct  a  verdict 
for  tlie  plaintiff,     p.  440. 

5.  CoNTBACTS. — Telegrams. — Letters. — Evidence, — Where  defendant 
telegraphed  to  plaintiff  to  "ship  at  once  ten  cars  [of  coal],  mine 
run,"  and  the  plaintiff  telegraphed  to  the  defendant  that  the  coal 
would  be  shipped  *'in  any  equipment  available/'  following  such 
message  with  a  letter  to  defendant  stating  that  such  coal  would 
be  shipped  "in  any  equipment  available,"  and  with  an  acknowl- 
edgment stating  that  shipment  would  be  made  "in  any  equipment 
available.  *  •  *  If  any  error  has  been  made  in  this  order, 
as  before  stated,  please  advise  us  by  return  mail,"  and  no  objec- 
tion was  made,  the  mode  of  shipment  became  a  part  of  the  con- 
tract, and  defendant  had  no  defense  because  of  shipment  in 
hopper-bottomed  cars.    p.  440. 

From  the  Superior  Court  of  Marion  County  (71,494) ; 
Vinson  Carter,  Judge. 

Action  by  the  Chaffin  Coal  Company  against  the  Fowler 
Utilities  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Miller^  Shirley  &  Miller,  fbr  appellant. 
Edgar   A.    Brown,   J.    E.    Kepperley    and   Francis   M. 
Springer,  for  appellee. 

RoBY,  J. — Action  on  contract  by  appellee  for  the  agreed 
purchase  price  of  ten  cars  of  coal.  The  terms  of  the  con- 
tract are  in  the  written  correspondence  which  passed  be- 
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tween  the  parties,  made  up  of  letters  and  telegrams.  A  de- 
murrer to  an  answer  in  abatement  was  sustained,  and  an 
answer  of  counterclaim,  based  on  alleged  damages  caused  by 
the  delivery  of  the  coal  in  hopper-bottomed  cars,  was  filed. 
On  motion,  part  of  this  paragraph  was  stricken  out.  Reply 
in  denial.  At  the  close  of  the  evidence  the  plaintiff  moved 
to  direct  a  verdict  in  its  favor  for  $974.55.  This  motion 
was  sustained,  and  such  action  excepted  to  by  defendant. 
Verdict  was  returned,  and  judgment  rendered  thereon  for 
the  amount  named  and  costs.  A  motion  for  a  new  trial 
was  made  and  overruled. 

Errors  relied  upon  are,  sustaining  plaintiff's  demurrer 
to  defendant's  answer  in  abatement,  and  overruling  the  mo- 
tion for  a  new  trial. 

After  a  preliminary  written  correspondence  between  ap- 
pellant and  appellee,  relative  to  appellant's  demand  for  coal 
and  appellee's  ability  to  supply  the  same,  appellant  sent  an 
order  by  telegraph  as  follows:  ** Referring  to  yours  27th 
ship  at  once  ten  cars,  mine  run."  Appellee  answered: 
**Wire  received.  Will  have  prompt  attention.  Shipment 
in  any  equipment  available."  It  was  upon  the  contract 
thus  constituted  that  the  court  instructed  the  jury  to  find  for 
appellee.  The  shipment  was  made  in  large  hopper-bottomed 
or  iron  dump-cars.  Appellant  sought  to  introduce  evidence 
to  the  effect  that  it  was  diflBcult  and  expensive  to  unload 
the  hopper-bottomed  cars  in  Fowler,  the  point  to  which  the 
coal  was  shipped ;  that  such  cars  were  very  seldom  used  in 
shipments  of  West  Virginia  coal  to  Indiana  points,  and  that 
a  '*car"  of  coal,  as  used  in  appellant's  telegram  should  he 
construed  to  mean  an  ordinary  coal-car,  and  not  a  large, 
hopper-bottomed  car.  Appellant  contends  that  the  telegram 
of  appellee  providing  for  **  shipment  in  any  equipment 
available"  was  not  a  part  of  the  contract  between  the  par- 
ties. 

If  appellee's  telegram  was  not  a  part  of  the  contract,  then 
it  was  proper  to  admit  parol  evidence  to  explain  the  latent 
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ambiguity  of  the  word  *'cars"    {Thomas  v.   Troxel 

1.  [1901],  26  Ind.  App.  322)   and  the  business  usage 
with    reference    to    which    the    contract    was    made 

(Momingstar  v.  Cumnngham  [1887],  110  Ind.  328;  Lxip- 
ion  V.  Nichols  [1902],  28  Ind.  App.  539;  Leiter  v.  Emmons 
[1898],  20  Ind.  App.  22;  Lomscille'Cincinnati  Packet  Co. 
V.  Rogers  [1808],  20  Ind.  App.  594),  and  the  motion  to  di- 
rect a  ^'e^dict  for  appellee  was  improperly  sustained, 

2.  for  in  such  event  the  verdict  would  be  based  in  part 
upon  oral  testimony.    Stephens  v.  American  Car,  etc., 

Co.  (1906),  38  Ind.  App.  414;  Houghton  v.  Aetna  Life  Ins. 
Co.  (1905),  165  Ind.  32;  Wagner  v.  Weyhe  (1905),  164 
Ind.  177;  Board,  etc.,  v.  Oarrigus  (1905),  164  Ind.  589. 

But  if  appellee's  telegram  was  a  part  of  the  contract,  a 

usage  cannot  be  appealed  to  for  the  purpose  of  eliminating 

terms  from  the  written  contract  and  ingrafting  upon 

3.  it  conditions  different  from  those   displaced    {Van 
Camp  Packing  Co.  v.  Ilartman  [1890],  126  Ind.  177; 

Atkinson  v.  Allen    [1868],  29  Ind.  375;    Spears  v.  Ward 
[1874],  48  Ind.  541),  and  where  evidence  introduced  is  suf- 
ficient to  warrant  a  recovery,  and  there  is  no  conflict 

4.  in  the  evidence  tending  to  prove  any  defense,  it  is 
the  duty  of  the  trial  court  to  instruct  for  the  plaintiff. 

Rogers  v.  Schneider  (1895),  13  Ind.  App.  23;  Moore  Vf 
Baker  (1892),  4  Ind.  App.  115,  51  Am.  St.  203;  Rush  v. 
Coal  Bluff  Min.  Co.  (1892),  131  Ind.  135;  Beckner  v.  River- 
side,  etc..  Turnpike  Co.  (1879),  65  Ind.  468,  473. 

It  appears  that  appellee's  telegram  was  a  part  of  the  con- 
tract.    On  the  same  date  of  the  telegram  appellee's  general 
manager  sent  a  letter,  as  follows:    **I  am  in  receipt 

5.  of  your  wire  this  morning  ordering  ten  cars  of  our 
Fairmount  IMine  Run.     I  wired  you  in  reply  to  this 

that  your  wire  was  received  and  that  the  order  will  have  i 

prompt  attention  and  shipment  would  be  made  in  any  equip- 
ment available.    We  have  sent  this  order  to  our  mines  by 


; 


/ 
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wire,  and  it  is  possible  that  we  will  have  the  car  numbers 
for  you  tomorrow." 

The  arknowledgment  of  the  order  of  the  same  date,  con- 
tained the  provisions  **To  be  shipped  in  any  equipment 
available.  Order  not  subject  to  cancelation  after  coal  ha8 
left  the  mines.  ♦  •  •  If  any  error  has  been  made  in 
this  order,  as  before  stated,  please  advise  us  by  return  mail.** 
On  April  5,  1906,  appellant  wrote  appellee  acknowledging 
the  receipt  of  the  invoice,  and  asked  that  a  tracer  be  sent 
after  the  coal.  Appellee's  letter  to  appellant,  in  which 
prices  were  quoted,  was  not  an  offer  to  sell  any  specified 
amount  of  coal.  Appellee  did  not  know  what  amount  it 
would  be  asked  to  ship  until  the  order  was  placed,  and 
could  only  determine  after  that  time  whether  it  could  ship 
the  amount  required;  but  whether  telegraphing  the  order 
for  a  reasonable  amount  was  all  that  was  necessary  to  com- 
plete the  contract  {M&nUon  v.  Kershaw  [1884].  59  Wis.  316, 
18  N.  W.  172,  48  Am.  Rep.  516,  and  College  Mill  Co.  v.  Fid- 
Ur  [1899],  [Tenn.l,  58  S.  W.  382),  it  is  unnecessary  here 
to  determine,  for,  although  the  contract  was  completed  by 
sending  the  telegram,  appellant  later  acquiesced  in  ap- 
pellee's provision  as  to  equipment.  The  disposition  of  the 
cause  made  by  the  court  upon  the  merits  is  not  unsettled 
by  the  minor  points  which  have  been  discussed. 

Judgment  affirmed. 


Fuelling  et  al.  v.  Fuesse. 

[No.  6,526.     Filed  March   10,  1909.1 

1.  Boundaries. — Real  Property. — FIvrvey, — XJnofficiah — A  survey  of 
lands  iu  AUen  county  by  the  surveyor  of  Dekalb  county  is  lui- 
nvailing  a«  nn  ofllclal  survey,    p.  444. 

2.  Trial. — In^tructionH, — AiUernc  PoS'^csffion. — Failure  of  Evidence. 
— Where  there  Is  no  evidence  of  a  prescriptive  right,  it  is  im- 
proper to  instruct  on  the  question  of  adverse  iK)88essiou.     p.  444. 

3.  Trial. —  Instructions. —  Deeds. —  Construction. —  An  instruction 
that  adverse  possession  mny  be  sliown  "by  the  wording  of  dee<ls? 
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under  which  the  occupant  claims,"  Is  erroneous,  the  construction 
of  deeds  heiug  exclusively  for  the  court,    p.  444. 

4.  Boundaries. — Public  Lands, — Snrceys. — Excesses  and  Deficicn- 
cies. — How  Distributed. — Where  a  fractional  section  of  land  con- 
tains over  160  acres,  and  there  is  an  excess,  or  deficiency, 
in  the  southwest  quarter  thereof,  such  excess,  or  deficiency,  is 
thrown  to  the  exterior  lots,  and  therefore  the  owner  of  the  west 
half  of  the  southwest  quarter  containing  an  excess  of  three 
acres,  is  entitle<l  thereto,    p.  444. 

5.  Trial. —  Instructions. —  Erroneous. — Curing. — Withdrawal. —  An 
erroneous  instruction  given  may  be  cured  by  the  subsequent  with- 
drawal thereof,    p.  445. 

6.  Boundaries. —  Parol  Agreements. —  Cotisideration. —  Estoppel— 
A  parol  agreement  by  adjoining  proprietors  as  to  the  boundary 
line,  different  from  the  true  boundary  line,  the  only  considera- 
tion being  the  mutual  agreement  to  treat  the  agreed  line  as  the 
true  one,  cannot  be  effective,  unless  one  of  the  parties,  relying 
thereon,  has  expended  money  or  made  improvements  on  the  faitli 
thereof,  or  other  acts  have  l)een  performed  suflScient  to  create  an 
estoppel,    p.  445. 

7.  Frauds,  Statute  of. — Parol  Conveyances. — Parol  conveyances  of 
land  are  w^ithin  the  statute  of  frauds,  afld  unenforceable,    p.  446. 

8.  Trial. — Interrogatories. — Absence  of. — Effect. — General  Verdict. 
— Answers  to  interrogatories  to  the  Jury  control  a  general  ver- 
dict only  where  they  are  in  irreconcilable  conflict  therewith,  and 
the  absence  of  an  answer  is  construed  as  being  found  in  accord- 
ance with  the  general  verdict,    p.  446. 

9.  Trial. —  Erroneous  Procedure. —  When  Harmless. —  Interroga- 
tories.— Where  erroneous  instructions  have  been  given,  the  an- 
swers to  the  Interrogatories  to  the  jury  may  show  tliat  snob 
errors  were  liarmless,  but  such  harmlessness  must  be  aflBrmatively 
shown,  nothing  being  taken  by  Intendment,    p.  446. 

10.  Trial. —  Interrogatories. —  Boundaries. —  Survey. —  2f«foppcl.— 
Statute  of  Frauds. — Answers  to  interrogatories  to  the  jury  show- 
ing that  adjoining  owners  agreed  ui)on  a  boundary  line  surveyed 
by  the  county  surveyor  of  an  adjoining  county,  a  recorcl  hcJnP 
made  of  such  survey,  and  one  of  such  proprietors  built  a  fcnw 
for  a  distance  of  eighty  rods  along  such  line,  are  not  sufficient  of 
themselves  to  establish  an  estoppel  precluding  defendant:  fi^^i 
disputing  such  boundary  line.     p.  440. 

It.  Estoppel. — Pre  rent  ion  of  Fraud. — ^The  purpose  of  the  d^>ctrinc 
of  estoppel  is  to  prevent  a  fnind  which,  if  the  truth  were  as«*«rtwl, 
would  be  committed;  and  unless  a  party  has  l)een  misled  fie  will 
not  l>e  defrauded  by  the  truth,    p.  448. 

12.  Trial.  —  Erroneous  Inst  motions.  —  Interrogatories.  —  A  dvene 
Possession. —  Estoppel. —  Boundaries. —  Deeds. —  Where   the   trial 
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coart  erroneously  submitted  the  construction  of  deeds  and  the 
question  of  adrerse  possession  to  the  Jury,  such  errors  are  not 
cured  by  answers  to  interrogatories  to  the  jury  showing  that  an 
unofficial  surrey  had  been  agreed  to  and  acquiesced  in  by  the 
parties,  thus  creating  an  estoppel,    p.  448. 

13.  Estoppel. — Elements. — One  element  in  every  estoppel  is  that 
the  represoitation  or  concealment  of  one  party  shall  have  been 
relied  upon  by  the  other  party,  and  his  conduct  induced  thereby, 
p.  448. 

14.  Tbial. —  Instructions. —  Boundaries. — Parol  Agreements. — Con- 
struction of  Fences, — In  a  suit  to  quiet  title  to  lands  bounded  by 
a  line  surveyed  unofficially,  by  agreement,  an  instruction  that  if 
one  of  the  adjoining  owners  made  statements  to  or  in  the  pres- 
ence of  the  other,  showing  a  willingness  to  have  a  partition  fen«B 
built  on  such  former  person's  land,  the  other  cannot  gain  title 
by  building  a  fence  at  such  place,  if  the  former  party  showed 
an  unwillingness  to  have  such  fence  built,  and  the  other  party 
knew  thereof.  Is  proper,  since  such  facts  negative  an  estoppel. 
p.  449. 

15.  Rial  Pkopebtv. — Boundaries, — Small  Amount  Involved, — Pub- 
lic Policy. — ^Although  the  amount  involvetl  iu  a  suit  to  quiet  title 
to  a  disputed  tract  of  laud  is  small,  it  is  against  public  policy  to 
permit  the  recovery  of  lands  apparently  belonging  to  another 
without  clear  proof  of  title,    p.  440. 

From  Dekalb  Circuit  Court ;  Emmet  A.  Brattan,  Judge. 

Suit  by  Henry  Puesse  against  John  P.  Puelling  and  others. 
Prom  a  decree  for  plaintiff,  defendants  appeal.     Reversed. 

8,  R.  Alden,  for  appellants. 
BaUou  dk  Hoffman,  for  appellee. 

ROBY,  J. — This  suit  arises  out  of  a  controversy  as  to  a 
boundary  line  between  the  parties,  who  own  respectively  the 
east  and  west  halves  of  a  certain  quarter  section  of  land  in 
Allen  county.  The  appellee,  who  was  the  plaintiff,  claims 
title  to  a  flat-iron  strip,  containing  about  three  acres,  by 
virtue  (1)  of  adverse  possession  for  twenty  years;  (2)  by 
an  agreement  with  appellee,  acted  upon  by  him  in  such  man- 
ner as  renders  it  inequitable  for  appellants  to  assert  their 
true  title;   (3)  by  an  official  survey  unappealed  from. 

The  survey,  which  is  claimed  to  have  been  official,  was 
not  made  by  the  surveyor  of  Allen  county  or  his  deputy. 
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but  by  the  surveyor  of  Dekalb  county,  and  may  be 

1.  dismissed  without  considering  questions  which  might 
arise  had  it  been  made  by  an  authorized  person.     The 

court  submitted  to  the  jury  the  issue  of  adverse,  continued 
possession  for  twenty  years,  and  among  others  gave 

2.  the  following  instruction:     **I  instruct  you  that  ad- 
verse possession  of  unproductive  land,  without  proof 

of  actual  occupancy,  is  shown  by  the  wording  of  deeds  un- 
der which  the  occupant  claims,  payment  of  taxes,  cutting 
of  valuable  timber,  going  upon  the  land  at  intervals,  claim- 
ing absolute  ownership,  the  employment  of  agents  in  the 
vicinity  to  look  after  it,  the  doing  of  any  of  the  above  things 
without  asking  permission  and  in  disregard  of  all  other  con- 
flicting claims.  Such  act  will  confer  possession  to  the  extent 
of  the  land  called  for  by  the  deed.''  There  was  no  evidence 
of  adverse  possession  of  the  land  in  controversy  for  such  a 
time  as  could  raise  a  prescriptive  right.  The  appellee  re- 
quested an  instruction  withdrawing  this  question  from  the 
jury.  This  instruction  should  have  been  given.  Instruc- 
tion thirteen,  just  set  out,  was  not  only  erroneous,  as  ap- 
plied to  the  evidence,  but  it  was  erroneous  so  far 

3.  as  it  left  the  construction  of  the  many  deeds  in  evi- 
dence to  the  jury.     Such  construction  was  for  the 

court.  Reid  v.  Klein  (1894) ,  138  Ind.  484 ;  Sp€7i€e  v.  Board, 
etc.  (1889),  117  Ind.  573;  Dutch  v.  Anderson  (1881),  75 
Ind.  35;  Louthain  v.  Miller  (1882),  85  Ind.  161;  Masoiu, 
etc.,  Ins.  Assn.  v.  Brockman  (1898),  20  Ind.  App.  206; 
Union  Life  Ins.  Co.  v.  Jameson  (1903),  31  Ind.  App.  28. 

Two  propositions  must  be  taken  as  established  in  this  case : 

(1)  That  appellant  John  F.   Fuelling  has  a  clear  record 

title  to  the  land  in  controversy.     He  is  the  owner  of 

4.  the  west  half  of  the  southwest  quarter.     The  section 
is  a  fractional  one.      If  there  was  a  deficiency  in 

acreage  it  would  reduce  the  amount  of  his  holdinj?.  There 
is,  however,  an  excess,  and  he  is  entitled  to  this.     KeesItHg 
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V.  Truitt  (1868),  30  Ind.  306;   Orover  v.  Paddock  (1882), 

84  Ind.  244.     The  court  so  instructed  the  jury,  but  it  did 

not  withdraw  the  thirteenth  instruction,  by   doing 

5.  which  the  error  in  leaving  the  construction  of  deeds 
to  the  jury  could  have  been  cured.     EvansviUe,  etc, 

R.  Co.  V.  Clements  (1904),  32  Ind.  App.  659.     (2)    The 

court  erred  in  submitting  the  question  of  adverse  possession. 

It  is  insisted  that  the  answers  to  interrogatories  show  the 

verdict  to  rest  upon  the  second  ground  of  contention  before 

stated.    The  substance  of  the  interrogatory  relied 

6.  upon  is  that  said  section  was  surveyed  by  one  Krontz, 
after  giving  notice  to  the  owners  thereof,  and  a  line 

'^ established"  between  the  east  and  west  halves  of  the  south- 
west quarter,  dividing  it  equally  as  to  the  amount  of  land; 
that  appellants  accepted  it  as  the  true  division  line;  that 
they  and  appellee  agreed  to  accept  it  as  the  true  line,  and 
that  appellee,  after  said  agreement,  upon  request  of  appel- 
lantSy  built  a  partition  fence  on  the  south  eighty  rods  of  said 
line.  The  rule  relative  to  the  acquirement  of  title  to  real 
estate  in  this  manner  is  nowhere  more  clearly  and  succinctly 
stated  than  by  Worden,  J.,  in  Meyers  v.  Johnson  (1860),  15 
Ind.  261.  It  is  as  follows:  "The  deduction  which  we  draw 
from  the  general  course  of  decisions  is,  that  where  adjoin- 
ing proprietors  agree  by  parol  upon  a  boundary  line  between 
them,  different  from  the  true  boundary,  and  no  considera- 
tion moves  from  one  to  the  other,  except  the  mutual  agree- 
ment that  the  line  agreed  upon  shall  be  considered  the  true 
one,  in  order  to  make  such  agreement  conclusive  (in  cases 
where  the  statute  of  limitations  has  no  application),  it  is 
necessary  that  it  should  have  been  acted  upon,  and  followed 
by  the  expenditure  of  money,  or  the  making  of  improve- 
ments, on  the  faith  of  the  agreement;  or  other  circum- 
stances must  have  transpired  which  would  render  it  in- 
equitable for  either  party  to  set  up  the  true  boundary,  and 
which  would  estop  him  to  do  so."    A  parol  contract  for  the 
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conveyance  of  lands  is  within  the  statute  of  frauds, 

7.  and  unenforceable.     §7462  Burns  1908,  §4904  R.  S. 
1881;  Mather  v.  Scales  (1870),  35  Ind.  1. 

It  is  not,  therefore,  suflficient  for  appellee  to  show  a  parol 
agreement  for  the  transfer  of  a  portion  of  appellants'  land 
to  himself,  but  he  must  in  addition  show  the  existence 
of  such  circumstances  as  would  render  it  inequitable  for  ap- 
pellants to  set  up  their  true  title. 

Ordinarily   the   answers   to   interrogatories   must   be    in 

irreconcilable  conflict  with  the  general  verdict  in  order  that 

they  be  effective,  and  the  absence  of  a  finding  is  sup- 

8.  plied  by  the  general  verdict;    but  here  the  verdict 
does  not  sustain  itself.     It  depends  upon  the  support 

of  the  answers,  and  an  exactly  opposite  rule  applies.     Harm- 
ful error  ha*s  been  shown.     The  judgment  must  be 

9.  reversed,  unless  the  answers  to  interrogatories  show 
a  valid  and  complete  right  gained  by  appellee  in  ap- 
pellants' land  by  estoppel.  Reference  is  made  to  the  inter- 
rogatory, not  to  overthrow  the  general  verdict,  but  to  sus- 
tain it  by  a  finding  of  all  facts  necessary  to  support  ap- 
pellee's asserted  equity,  and  nothing  is  to  be  taken  by  intend- 
ment. Cook  V.  McNaughton  (1891),  128  Ind.  410;  PiUs- 
burgh,  etc.,  R.  Co.  v.  Spencer  (1884),  98  Ind.  186,  192. 

It  is  stated  that  a  survey  was  made  by  the  surveyor  of 
Dekalb  county,  dividing  the  land  ** equally,"  and  that  plain- 
tiff agreed  to  accept  said  line  as  the  true  division 

10.  line,  and  that  the  plaintiff  and  defendants  **did  agree 
to  accept  said  line  as  the  true  division  line."    The 

only  agreement  found  or  claimed  had  relation  to  the  line 
made  in  this  survey.  The  interrogatories  show  that  the  de- 
fendants applied  to  the  surveyor  of  Allen  county  to  have 
such  survey  made,  and  that  written  notice  was  given  as  for 
an  official  survey.  There  was  evidence  that  a  plat  of  the 
survey  was  filed  in  the  office  of  the  surveyor  of  Allen  county. 
There  is  no  finding  but  that  appellants,  when  they  made  the 
agreement  specified,  supposed  they  were  subscribing  to  a 
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line  oflScially  determined.  The  evidence  justifies  a  findin|2^ 
that  such  was  the  fact,  and  the  necessary  inference  is  that 
they  did  so  believe.  The  absence  of  a  contrary  finding  es- 
tablishes the  fact  against  the  party  who  has  the  burden  of 
proof.  We  have,  therefore,  an  agreement  to  start  with  based 
upon  a  mistake  of  fact.  A  verbal  contract  by  which  the 
statute  of  frauds  is  evaded  cannot  be  founded  on  a  mistake 
of  fact,  and  the  appellee  asserts  in  the  brief  filed  herein 
"that  the  Krontz  survey  was  legal  and  regular  and  that 
all  the  lando^Tiers  interested  were  present  was  proved  in  the 
trial  court  beyond  the  peradventure  of  a  doubt.  The  only 
question  raised  by  appellants  was  as  to  the  sufficiency  of 
notice  given  interested  landowners.'*  There  is  a  finding  that 
after  such  agreement  appellee  built  a  fence  on  the  south 
eighty  rods  of  the  Krontz  line.  In  order  to  create  an  equity 
the  improvement  made  must  be  a  valuable  improvement. 
The  finding  does  not  contain  any  d&scription  of  the  fence. 
It  may  have  been  a  brush  fence,  or  otherwise  of  no  value. 
No  intendments  are  permissible,  and  to  show  an  estoppel, 
the  facts  out  of  which  it  arises  must  be  stated.  The  value, 
kind  and  extent  of  the  fence  are  facts  to  be  set  out  and 
when  fully  stated,  and  only  then,  the  applicable  law  will  be 
declared. 

There  is  evidence  tending  to  show  that  the  apx)ellants  were 
not  willing  that  the  fence  in  question  should  be  built.  The 
interrogatories  do  not  show  the  contrary.  It  is  said  that 
the  fence  was  built  at  the  ** request  of  the  defendants."  It 
is  not  shown  when  such  request  was  made,  nor  when  the 
fence  was  built,  nor  of  what  the  request  consisted,  nor  that 
it  was  relied  upon,  and  none  of  these  things  can  be  taken  bj*^ 
intendment  or  inference.  There  is  evidence  tending  to  show 
that  appellee  deliberately  induced  a  controversy  and  refused 
to  build  a  partition  fence,  for  the  purpose  of  creating  a  con- 
troversy and  getting  half  the  number  of  acres  of  the  quarter 
section,  although  he  was  the  owner  of  only  eighty  of  them. 
There  is  no  finding  that  he  acted  in  good  faith,  or  that  he  was 
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misleil,  or  that  he  did  not  know  where  the  true  line  was, 
and  ill  the  absence  of  any  of  such  facts  there  can  be 

11.  no  estoppel.     The  object  of  an  estoppel  is  to  prevent 
a  fmud  which  would  be  done  if  the  truth  were  spoken, 

and  unless  appellee  was  in  some  way  misled  he  will  not  be 
defrauded  bv  the  truth. 

It  is  contended  here,  and  was  no  doubt  contended  at  the 

trial   that  the  Krontz  survey  was  a  legal  survey,  and  that, 

not  having  been  appealed  from,  the  line  which  it  fixed 

12.  was  the  '*true  line."    The  answers  to  interrogatories 
will  be  sought  in  vain  for  anything  showing  that  the 

validity  of  this  line  was  not  a  factor  in  making  up  the  ver- 
dict. The  error  in  submitting  the  question  of  adverse  pos- 
session to  the  jury,  and  in  leaving  to  it  the  construction  of 
the  deeds  in  evidence,  as  was  done  in  the  thirteenth  instruc- 
tion, cannot  be  regarded  as  cured,  even  though  it  were  con- 
ceded that  the  answers  to  interrogatories  sustain  the  ver- 
dict upon  the  groimd  of  an  estoppel.  Appellants  owned 
eighty-seven  acres  and  appellee  eighty  acres  in  the  same 
quarter-section.  Appellee  convinced  himself  that  there 
should  be  an  equal  division  of  the  167  acres.  The  Krontz 
survey  made  an  * 'equal  division.''  That  fact  is  repeatedly 
stated  in  the  instructions  given.  When  the  court  submitted 
the  issue  of  title  by  prescription,  it  gave  a  certain  currency 
to  appellee's  claim  which,  in  the  absence  of  a  long-continued 
dispute  as  to  possession,  it  did  not  have.  When  it  left  that 
matter  to  be  determined  from  the  "language  of  deeds,*'  the 
jury  was  free  to  decide  that  eighty  acres  more  or  less  meant 
eighty-three  and  one-half  acres.  Errors  are  not  cured  when 
they  give  to  the  party's  claim,  in  whose  favor  they  are  com- 
mitted, an  appearance  of  probability  that  it  does  not  other- 
wise have.  If  no  issue  had  been  made  but  that  of  ownership 
by  verbal  contract  and  estoppel  growing  out  of  it,  the  judg- 
ment still  would  have  to  be  reversed.    An  essential 

13.  element  in  every  estoppel  is  that  the  representation 
or  concealment  shall  have  been  relied  upon,  and  the 
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couduct  of  the  person  to  whom  it  is  made  thereby  in- 
duced. McCahe  v.  Ramey  (1869),  32  Ind.  309;  Chaplin  v. 
Baker  (1890),  124  Ind.  385;  11  Am.  and  Eng.  Ency.  Law 
(2ded.),436. 

The  twentieth  instruction,  requested  by  appellants  and  re- 
fused, was  as  follows:     **Even  though  one  of  two  adjoining 
owners  of  land  has  made  statements  to  or  in  the 

14.  presence  of  the  other  showing  a  willingness  to  have 
a  partition  fence  between  them  built  some  distance 

over  on  his  own  land,  the  other  cannot  gain  title  or  right 
to  the  land  of  the  first  by  the  construction  of  a  poor,  cheap 
partition  fence  half  way  accordingly,  if  at  the  time  he  does 
so  the  first  shall  be  unwilling  to  have  it  done,  and  the  other 
so  building  knows  of,  or  has  reason  to  know  of,  such  unwill- 
ingness." If  appellee  knew  that  appellants  were  unwilling 
to  have  the  fence  built,  and  insisted  on  building  it  notwith- 
standing such  unwillingness,  he  is  in  no  position  to  claim 
an  estoppel.  There  was  evidence  tending  to  sustain  the 
hypothesis  of  fact  included  in  this  instruction,  and  it  should 
have  been  given.  There  was  no  other  eciuivalent  instruc- 
tion given. 

The  amount  involved  in  this  litigation  is  not  large.     The 

policy  of  the  law  is  to  protect  each  citizen  in  the  enjoyment 

of  his  own  property.     To  permit  one  person  to  acquire 

15.  another's  real  estate  without  conveyance  and  without 
consideration  is  against  that  policy,  and  the  equity 

which  makes  it  possible  must  l>e  clearly  shown,  and  will  not 
be  supplied  by  the  courts  upon  th(»  pretext  of  preventing? 
litigation. 

Judgment  reversed  and  cause  remanded,  with  instructions 
to  sustain  motion  for  a  new  trial. 


Vol.  43—29 
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Lloyd  v.  Arney. 

[No.  6,642.     Filed  March  30,  1900.1 

1.  Mechanics'  Liens. —  MatcriaU  Pumished.— Statutes. —  Under 
§8295  Burus  1908,  Acts  1899,  p.  5G9,  a  person  furnishing  matl^ 
rials  for  the  construction  of  a  building  has  the  right  to  enforce 
n  lien  therefor  against  the  owner  of  the  lot.    p.  4ril. 

2.  Mechanics'  Liens. — Time  of  Attaching, — Priorities. — Mechanics' 
liens,  for  materials  furnished,  relate  to  the  time  of  the  furnish- 
ing of  the  materials,  notice  being  required  to  be  filed  within  sixty 
days  after  the  final  delivery  of  the  materials  (§8297  Bums  1908, 
Acts  1889,  p.  257.  §3).     p.  452. 

3.  Descent  and  Distbibution. — Widows*  Bights, — Lien  of  Judg- 
ments Against  Husband. —  Mechanics*  Liens. —  Under  §§2945. 
294G  Burns  1908,  Acts  1903,  p.  145,  §2,  and  §2422  R.  S.  18S1. 
giving  to  the  surviving  widow  all  of  the  husband*s  estate,  where 
it  is  worth  less  than  $500,  and  freeing  her  from  his  debts,  except 
mortgages  of  real  estate,  and  requiring  her  to  imy  his  reasonable 
expenses  for  last  sickness  and  funeral,  such  widow  takes  bis 
real  estate  free  from  the  lien  of  judgments  against  him,  and 
also  free  from  mechanics'  liens,    p.  452. 

4.  Descent  and  Distbibution. — Dower, — Statutes. — ^The  provisions 
of  our  statutes  for  the  rights  of  the  'widow  In  the  real  estate  of 
her  husband  are  virtually  an  enlargement  of  her  dower  rights, 
p.  452. 

Prom  Sullivan  Circuit  Court;  Charles  E.  Henderson, 
Judge. 

Suit  by  Thomas  P.  Lloyd  against  Inez  Arney.  Prom  a 
judgment  for  defendant,  plaintiff  appeals.     Affirmed. 

Charles  D.  Hunt,  for  appellant. 
Buff  &  Stratton,  for  appellee. 

COMSTOCK,  P.  J. — This  is  a  suit  to  foreclose  a  material- 
man's  lien.  The  facts,  as  shown  by  the  complaint  and  an- 
swer, are  substantially  as  follows:  Appellant  furnished 
building  material  to  appellee's  husband,  Mathas  Arney,  to 
erect  a  dwelling-house  on  a  lot  belonging  to  him.  After  the 
material  was  so  furnished  by  appellant  and  used  for  the 
construction  of  the  building,  the  husband  of  appellee  died. 
Within  sixty  days  after  so  furnishing  the  material  and  after 
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the  death  of  the  husband,  appellant  gave  notice  to  the  widow, 
the  appellee  herein,  **and  to  all  others  concerned,''  of  his 
intention  to  hold  a  lien  on  the  building  and  lot  for  the  price 
of  the  material  so  furnished,  by  filing  said  notice  in  the  re- 
corder's ofiSce  of  Sullivan  county,  Indiana.  Within  a  year 
after  so  furnishing  said  material,  said  appellant  filed  his 
complaint  in  this  cause  to  foreclose  his  lien.  The  appellee, 
after  the  death  of  her  husband,  and  before  the  filing  of  the 
complaint  herein,  filed  her  petition  with  the  clerk  of  the 
Sullivan  Circuit  Court,  under  §§2944-2946  Bums  1908,  Acts 
1903,  p.  145,  §§1,  2,  §2422  R.  S.  1881,  asking  to  have  the 
estate,  both  real  and  personal,  of  her  late  husband  set 
oflf  to  her  and  the  title  vested  in  her  as  being  worth  less 
than  $500,  which  petition  was  pending  when  appellee  filed 
her  answer  to  said  complaint  herein,  setting  up  the  facts 
that  she  is  the  widow  of  said  Mathas  Amey;  that  he  was 
worth  less  than  $500  at  the  time  of  his  death,  that  said  ap- 
pellant was  entitled  to  nothing,  and  that  she,  as  the  widow, 
was  entitled  to  all  the  property,  both  real  and  personal,  in- 
cluding the  dwelling-house  so  erected  on  said  lot,  for  which 
the  material  was  furnished  by  said  appellant.  A  demurrer 
for  want  of  facts  was  overruled  to  this  answer,  and  appel- 
lant refusing  to  plead  further  judgment  was  rendered 
against  him  for  costs. 

The  ruling  upon  the  demurrer  is  the  only  error  assigned. 
Section  8295  Burns  1908,  Acts  1899,  p.  569,  gives  to  per- 
sons who  furnish  material  for  the  erection  of  any  house  a 
lien  upon  such  building,  and  on  the  interest  of  the 
1.     owner  of  the  lot  or  land  on  which  it  stands  to  the 
extent  of  the  value  of  the  material  furnished.     Sec- 
tions 8297,  8298  Burns  1908,  Acts  1889,  p.  257,  §3,  Acts 
1883,  p.  140,  §4,  prescribe  how  said  lien  may  be  acquired, 
and  §8299  Burns  1908,  Acts  1889,  p.  257,  §4,  how  it  may  be 
enforced. 

The  lieu  of  a  materialman  relates  to  the  time  when  he 
begins  to  furnish  the  material.    Notice  of  intention  to  hold 
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a  lien  was  given  June  10,  1907,  and  the  lien  attached 

2.  August  14,  1906,  and  took  **  priority  over  all  liens 
suffered  or  created  thereafter,  except  the  liens  of 

other  mechanics  and  materialmen,  as  to  which  there  was  no 
priority."  §8298,  supra.  The  rights  and  remedies  of  ma- 
terialmen are  defined  by  the  foregoing  sections. 

Sections  2945,  2946  Bums  1908,  Acts  1903,  p.  145,  §2, 
§2422  R.  S.  1881,  provide  for  vesting  the  property  of  a  dece- 
dent, when  the  estate  is  under  $500,  in  his  widow.  Sec- 

3.  tion  2946,  supra,  concludes:    **And  such  widow  shall 
not  be  liable  for  any  of  the  decedent's  debts,  except 

mortgages  of  real  estate,  but  she  shall  pay  and  may  be  sued 
for  reasonable  funeral  expenses  of  the  deceased  and  ex- 
penses of  his  last  sickness." 

Appellant's  claim  is  not  within  the  exceptions  named. 
Appellee  takes  the  land  free  from  liens  even  of  judgments 
rendered  against  the  husband.  Quakenbush  v.  Taylor 
(1882),  86  Ind.  270;  Mark  v.  Murphy  (1881),  76  Ind.  534. 
In  Bishop  v.  Boyle  (1857),  9  Ind.  169,  Pifer  v.  Ward  (1846). 
8  Blackf.  252,  Phillips,  Mechanics'  Liens  (3d  ed.),  §195,  and 
Boisot,  Mechanics'  Liens,  §126,  the  principle  is  declared  that 
the  right  of  dower  is  entitled  to  priority  over  mechanics* 
liens.  The  right  of  dower  and  the  right  of  the  widow  in 
the  case  at  bar  involve  essentially  the  same  principle,  both 
growing  out  of  the  marriage  relation.  The  statute  gives  to 
materialmen  a  lien  and  to  the  widow  an  estate,  and 

4.  no  priority  is  given  over  the  estate.    The  provisions 
of  the  statute  for  the  right  of  the  widow  in  the  real 

estate  of  a  deceased  husband  are  rather  in  the  nature  of  an 
enlargement  than  an  abolishment  of  dower.  In  re  Rausch 
(1886),  35  Minn.  291,  28  N.  W.  920;  Dayton  v.  Corser 
(1892),  51  Minn.  406,  53  N.  W.  717,  18  L.  R.  A.  80.  The 
property  in  question,  after  the  death  of  the  husband,  was 
left  free  and  unencumbered  to  the  widow,  with  the  excep- 
tions heretofore  stated.  The  materialman  may  secure  him- 
self in  advance,  the  wife  cannot.    She  must  remain  passive. 
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and  take  what  the  law  gives  her.  We  adopt  the  language 
used  by  EUiott,  J.,  in  Dixon  v.  Aldrich  (1891),  127  Ind.  296, 
297,  as  applicable  to  the  question  nnder  consideration:  '*It 
seems  to  ns  that  it  is  impossible  to  avoid  the  conohision  that 
the  legislature  meant  to  secure  to  the  widow  $500  in  all  cases 
where  the  husband  has  not,  in  his  lifetime,  by  voluntary  con- 
tract divested  himself  of  ownership,  or  so  encumbered  the 
title  as  to  destroy  the  right  of  exemption.''  The  mere  con- 
tract entered  into  by  decedent  with  the  materialman  did 
not  divest  decedent  of  ownership,  and  did  not  encumber  the 
estate  of  appellee's  husband. 
Judgment  affirmed. 


Cochran  v.  Town  op  Shirley. 

[No.  G,OGO.     Filed  March  30,  1909.] 

1.  Tbial. — Interrogatories, — Conclusions. — Conelnsious  in  interrog- 
atories to  the  jury,  and  the  answers  thereto,  cannot  be  considered, 
p.  455. 

2.  Negligence. —  Contributory, —  Municipal  Corporations. —  Defect- 
ive Streets, — Care. — Knowledge,  by  a  traveler,  of  a  defective 
street  does  not  constitute  him  guilty  of  contributory  negligence 
in  the  use  of  such  street,  but  he  must  use  care  commensurate  with 
the  known  danger,    p.  455. 

3.  Negligence. — Knowledge  of  Danger. — Volenti  Non  Fit  Injuria. — 
One  who  voluntarily  casts  himself  upon  a  known  danger  is  guilty 
of  contributory  negligence,     p.  455. 

4.  E\iDENCE. — Inferences. — Jury. — Courts. — It  is  the  duty  of  the 
Jury  and  the  trial  judge  to  weigh  the  evidence,  draw  the  proper 
inferences  therefrom,  and  arrive  at  the  justice  of  the  case.    p.  45G. 

5.  Appeal. — Weighing  £jvidcnce. — ^The  Appellate  Court  will  not 
disturb  a  judgment  where  there  Is  some  evidence  to  support  it 
p.  45(1 

6.  Negi.kjence. —  Contrihutory. —  When  Matter  of  Law. —  Juri/. — 
Where  the  fads  are  undisputed,  and  different  inferences  <'annot 
b(*  drawTi.  the  question  of  contributory  ncfrligenco  is  for  the 
court,  but  the  right  of  the  jury  to  draw  inferences  should  not 
lightly  be  denied,    p.  45(;. 

7.  Nbglioence. — Defective  Streets. — Carc.—  Quentitm  for  Jury.— 
Appeal. — Whether  a  traveler  used  care  commensnrat<'  with  the 
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known  danger  of  a  defective  street,  is  a  question  for  the  Jury,  and 
the  verdict  is  conclusive  on  appeal,  p.  457. 
8.  NEOLigENCB. —  Contributory, —  Municipal  Corporations.-^  Defect- 
ive Streets, — Knowledge. — Where  the  answers  to  the  Interroga- 
tories to  the  Jury  show  that  a  traveler  knew  of  a  defect  in  a 
street  and  carefully  tried  to  avoid  same,  but  was  Injured  thereby, 
a  general  verdict  in  his  favor  Is  controlling,  and  he  is  entitled 
to  Judgment  thereon,    p.  457. 

Prom  Hancock  Circuit  Court;  William  A.  Hough,  Special 
Judge. 

Action  by  Clifford  I.  Cochran  against  the  Town  of  Shirley. 
Prom  a  judgment  for  defendant,  plaintiff  appeals.  He- 
versed. 

Cook  &  Cook,  Frank  Hedrick,  Walker  &  Van  Duyn  and 
M.  E,  Forkner,  for  appellant. 

U.  8.  Jackson  and  Earl  Sample,  for  appellee.- 

RoBY,  J. — Action  by  appellant  against  appellee  to  recover 
damages  for  personal  injuries  alleged  to  have  been  sustained 
by  reason  of  a  defective  street.  Issue  formed  by  a  general 
denial,  trial  by  jury,  and  verdict  returned  in  appellant's 
favor  for  $100,  with  answers  to  interrogatories.  Appellee 
moved  for  judgment  on  the  answers  to  interrogatories  not- 
withstanding the  general  verdict.  The  motion  was  sus- 
tained and  the  judgment  so  rendered,  which  action  is  relied 
upon  as  error. 

The  material  facts  found  by  the  answers  to  interrogatories 
are  as  follows:  Appellant,  a  laborer,  was  injured  about 
5:30  o'clock  p.  m.,  March  16,  1906,  while  going  home,  by 
slipping  into  a  manhole  in  a  sewer  in  South  street,  in  Shir- 
ley. The  sewer  was  built  diagonally  across  the  street,  w^hich 
had  been  under  construction  since  Octol)er,  1905.  Appel- 
lant passed  along  this  street  twice  a  day,  and  had  actual 
knowledge  that  it  was  unfinished,  and  that  a  manhole  led 
into  the  sewer.  There  was  a  roadway  abcfut  fifteen  feet  wide 
in  the  center  of  the  street,  crossing  the  sewer,  and  used  by 
ped<»strijnis  and  vehicles.  Appellant  knew  of  this  roadway, 
and  knew  that  he  could  conveniently  walk  across  it  in  safety. 


L 
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He  was  actually  trying  to  avoid  anticipated  danger  by  rea- 
son of  the  existing  manhole.  He  saw  and  knew  where  the 
sewer  crossed  the  street,  and  where  the  roadway  passed  over 
the  sewer.  He  had  good  eyesight  and  all  of  his  faculties. 
The  ground  was  covered  with  snow.  The  twenty-fifth  in- 
terrogatory and  the  answer  are  as  follows:  "What  ef- 
fort, if  any,,  did  the  plaintiff  make  to  ascertain  the  location  of 
the  manhole  leading  into  the  sewer  on  the  south  side  of  South 
street  before  he  slipped  into  it.  A.  By  walking  slowly  and 
cautiously."     The   thirtieth   and   thirty-first   inter- 

1.  rogatories  state  conclusions,  and  add  nothing  to  the 
.    general  verdict,  which  carries  with  it  the  finding  of 

due  care. 

**  Knowledge  that  a  public  street  is  so  defective  as  to  be 

dangerous  does  not  make  it  contributory  negligence  for  a 

traveler  to  use  it,  but  he  is  required  to  use  a  degree 

2.  of  care  commensurate  with  the  known  danger.     City 
of  Indianapolis  v.  Mullally  [1906],  38  Ind.  App.  125; 

City  of  Valparaiso  v.  Schtoerdt  [1907],  40  Ind.  App.  608; 
City  of  Bluff  ton  v.  McAfee  [1899],  23  Ind.  App.  112."  Citi^ 
zens  St,  R.  Co.  v.  Sutton  (1897),  148  Ind.  169 ;  Nave  v.  Flack 
(1883),  90  Ind.  205,  212,  46  Am.  Rep.  205 ;  Town  of  New  Cas- 
tle V.  Mullen  (1909),  ante,  280.  The  facts  specially  found 
show  that  the  defect  complained  of  was  known  to  appellant. 
AppeD^e  contends  that  the  findings  on  this  subject  bring  the 
case  within  the  elementary  principle  that  one  who 

3.  voluntarily  casts  himself  upon  a  known  obstruction 
cannot  recover  damages  for  injuries  thus  sustained. 

This  principle  has  frequently  been  enforced  by  our  decisions. 
Town  of  Oosport  v.  Evans  (1887),  112  Ind.  133,  2  Am.  St. 
164;  Sale  v.  Aurora,  etc,  Turnpike  Co.  (1897),  147  Ind. 
324;  Rogers  v.  City  of  Bloomington  (1899),  22  Ind.  App. 
601,  and  cases  cited.     It  is,  however,  settled  that  knowledge 

of  a  defect  in  a  street  cannot  always  be  considered  as 
2.    suiBcient  in  itself  to  establish  contributory  negligence. 

City  of  Richmond  v.  Mxdholland   (1888),  116  Ind. 
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173;  Citizens  St.  R,  Co.  v.  Sutton,  supra;  Sale  v.  Aurora, 
etc.,  Turnpike  Co.,  supra;  City  of  Indianapolis  v.  Mullally, 
supra;  Town  of  Oosport  v.  Evans,  supra.  The  difficulty  is 
not  in  the  statement,  but  in  the  application  of  these  princi- 
ples to  the  varyincc  facts  of  the  different  occurrences  which 
are  reviewed  in  this  court.  The  jury  and  the  trial  judge  in 
passing  upon  the  evidence  and  motion  for  a  new  trial 

4.  are  empowered,  and  it  is  their  peculiar  function,  to 
weigh  evidence,  draw  inferences  from-  facts  found, 

and  apply  to  the  conclusions  at  which  they  arrive  the  stand- 
ard of  conduct  which  would  have  been  pursued  by  a  reason- 
able and  prudent  person.  In  this  task  much  is  left  to  dis- 
cretion and  judgment.  Different  jurors  and  different  judges 
must  be  expected  to  view  similar  occurrences  differently, 
and  so  much  disparity  in  the  administration  of  justice  as 
thus  comes  is  no  more  than  the  expression  of  the  infirmities 
necessarily  incident  to  the  transaction  of  human  affairs.  A 
court  of  appeals  does  not  properly  assume  the  attitude  which 
alone  becomes  the  trial  judge  and  the  jury.  If  it  did  this, 
the  main  purpose  in  the  creation  of  such  tribunals  would  be 
thwarted.  There  would  be  as  much  diversity  between  differ- 
ent judges  and  different  courts  on  appeal  as  there  is  between 
different  juries  and  trial  judges,  with  the  result  that  no  law- 
yer could  tell  the  law  of  a  particular  case  until  the  impres- 
sion of  the  last  judge  as  to  its  facts  had  been  obtained ;  and 
in  the  different  results  announced  upon  the  facts  of  a  similar 
character  there  would  speedily  be  found  such  a  variety  of 
precedents  as  to  create  uncertainty  in  that  which  the  inter- 
ests of  the  state  and  its  citizens  require  to  be  certain.  To 
this  end,  the  inquiry  made  in  this  court  is  not  for 

5.  whom  the  verdict  ought  the  better  to  have  been  found, 
but  whether  the  verdict  that  was  returned  has  sup- 
port in  the  evidence  adduced  upon  the  trial.     Where  the 

facts  are  established  without  conflict,  the  question 

6.  of  contributory  negligence  in  such  cases  is  one  of 
law,  but  the  power  to  deny  the  right  of  the  jury 
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to  draw  diverse  inferences  is  one  which  needs  to  be  exer- 
cised with  caution,  otherwise  uncertainty  of  precedent,  the 
avoidance  of  which  is  a  prime  purpose  of  the  law,  is  brought 
about.  Whatever  uncertainty  may  be  found  in  the  decisions 
upon  this  subject  is,  when  analyzed,  found  to  be  due  to  the 
view  of  the  facts  taken  on  appeal,  and  not  to  any  disagree- 
ment as  to  the  doctrine.  The  disposition  of  appellate  courts 
is  to  be  governed  by  the   verdict  in   determining 

7.  whether  care  commensurate  with  the  known  danger 
was  used.     City  of  Indianapolis  v.  Mullally,  supra; 

City  of  Valparaiso  v.  Schwerdt,  supra;  City  of  Bluffton  v. 
McAfee,  supra;  Town  of  New  Castle  v.  Mullen,  supra. 

The  answers  to  the  interrogatories  show  knowledge  of  the 

defect.    They  also  show  an  attempt  to  avoid  it.    When  the 

presumptions  which  go  with  the  general  verdict  are 

8.  considered,  it  becomes  apparent  that  the  facts  ex- 
hibited were  not  sufficient  to  entitle  the  appellee  to  a 

judgment  notwithstanding  the  general  verdict. 

The  judgment  is  therefore  reversed,  and  the  cause  re- 
manded, with  instructions  to  render  judgment  on  the  general 
verdict 


Batesville  Bank  v.  Lehner. 

[No.  0,540.     Filed  March  30,  1000.] 

1.  Bnxs  AND  Notes. —  Fraud,— Illegality. —  Burden  of  Proof. — 
Where  the  maker  of  a  Jiote,  in  an  action  thereon,  answers  fraud 
or  illegality  in  the  procurement  thereof,  the  burden  of  proviuj? 
that  he  is  an  innocent  purchaser  thereof  rests  upon  the  holder, 
p.  400. 

2.  Bn.u  AND  Notes. — Fraud. — Possession, — Presumptions. — hino- 
cent  Purchaser, — Where  no  answer  of  fraud  or  illegality  in  the 
procurement  of  a  note  is  made,  the  possession  and  production  of 
the  note  constitute  prima  facie  proof  that  the  plaintiff  is  an 
innocent  holder,  for  value,  in  due  course  of  business,  the  burden 
being  upon  the  maker  to  show  otherwise,    p.  400. 

3.  Bnxs  AND  Notes. — 'SegotiaWitif. — Innocent  Purchaserit. — A^o- 
tice, — Sufficiency. — Where  a  bank  intending  to  purchase  a  bank- 
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able  note  glveu  as  part  of  the  purchase  price  of  an  organ,  wrote 
a  letter  to  the  maker  inquiring  if  the  organ  had  been  received, 
and  whether  it  was  satisfactory  and  saying  that  the  bank  in- 
tended to  buy  the  note,  received  from  such  maker  an  answer 
that  the  organ  had  just  arrived  and  would  be  erected  within 
eight  or  ten  days,  and  asking  the  bank  to  inquire  again  in  a  few 
days,  and  the  maker  eight  days  afterward  wrote  to  the  bank  that 
the  organ  had  not  been  completely  erected,  that  he  was  well 
pleased  so  far,  and  that  he  would  write  later,  and  he  executed 
the  note  seven  days  later,  the  bank  purchasing  the  same  without 
further  notice,  such  bank  is  an  innocent  purchaser  for  value,  and 
the  maker  cannot  defend  on  the  ground  of  a  breach  of  contract  by 
the  payee,  p.  401. 
4.  Bills  and  Notes. — Innocent  Purchasers. — Notice, — Suspicious 
circumstances,  to  be  sufficient  to  put  an  intending  purchaser  of 
bankable  paper  on  inquiry,  must  be  of  such  character  that  bad 
faith  on  the  part  of  such  purchaser,  in  failing  to  make  further 
inquiry,  can  be  reasonably  inferred  therefrom,    p.  462. 

From  Vigo  Circuit  Court ;  Janies  E.  Piety,  Judge. 

Action  by  The  Batesville  Bank  against  Francis  Lehner. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Re- 
versed. 

Thomas  8.  Cravens,  for  appellant. 
Davis  &  Davis,  for  appellee. 

Hadlby,  J. — This  is  a  suit  on  a  promissory  note,  payable 
in  bank,  executed  by  the  appellee  to  the  Barckhoff  Church 
Organ  Manufacturing  Company,  of  Pomeroy,  Ohio,  and  as- 
signed before  maturity  to  the  appellant.  Appellee  an- 
swered (1)  by  general  denial;  (2)  by  plea  of  payment,  and 
also,  by  way  of  counterclaim,  averred  that  the  note  was  given 
as  a  part  of  the  consideration  for  the  purchase,  by  St. 
Joseph's  Church  of  Terre  Haute,  of  which  the  appellee  was 
the  priest,  of  a  church  organ,  and  the  contract  between  the 
church  and  the  payee  in  the  note  is  set  out  in  the  counter- 
claim and  relied  upon  by  appellee.  And  it  is  alleged  in  this 
paragraph  of  the  answer  that  the  church  organ,  in  part  pay- 
ment for  which  the  note  was  given,  did  not  fulfill  the  terms 
of  the  contract,  and  that  it  was  valueless.  This  contract 
provided  that  the  organ  company  should  build  an  organ  in 
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the  church,  and  that  if  it  did  not  accord  with  the  terms  of 
the  contract,  to  the  satisfaction  of  the  church,  the  organ  com- 
pany would,  at  its  own  cost  and  expense,  make  good  any  de- 
fects, or,  failing  to  do  this,  remove  the  organ  from  the  church. 
Said  company  further  agreed  to  remedy,  at  its  own  expense, 
any  defects  resulting  from  any  improper  material  or  de- 
fective "workmanship,  and  to  keep  the  organ  in  tune.  The 
church  agreed  to  pay  the  organ  company  $3,200  for  the  or- 
gan, $2,000  in  cash  and  $1,200  in  a  note,  payable  in  one  year, 
on  the  church 's  acceptance  of  the  organ.  The  answer  averred 
notice  to  the  appellant,  prior  to  its  purchase  of  the  note  sued 
on,  of  the  facts  set  up  in  the  counterclaim.  The  only  evi- 
dence in  the  case  tending  to  prove  notice  to  the  appellant 
of  any  defense  to  the  note  sued  upon  is  the  following  corre- 
spondence between  the  cashier  of  appellant  bank  and  the 
appellee.  A  letter  dated  September  10,  1900,  directed  by 
the  cashier  to  the  appellee,  is  as  follows : 

"Rev.  Father  Francis  Lehner, 

Terre  Haute,  Indiana. 
Kev.  Father : 

Mr.  W.  J.  Brombrage,  of  Pomeroy,  Ohio,  informs  us 
he  sold  your  parish  one  organ  for  $3,200,  of  which  he  is 
to  receive  your  note  for  $1,200,  and  balance  in  cash. 
Will  you  please  advise  me  if  he  has  yet  delivered  the 
organ  to  you,  and  if  all  satisfactory,  as  we  intend  to 
cash  said  note. 
Hoping  to  be  favored  with  your  reply,  we  remain, 

Very  respectfully, 

C.  L.  Johnson,  Cashier. '* 

To  this  letter  appellee  answered  as  follows : 

''Terre  Haute,  Indiana,  Sept.  11,  1900. 
Mr.  C.  L.  Johnson, 

Dear  Sir : 

The  Barckhoflf  Church  Organ  Manufacturing  Com- 
pany is  building  an  organ  for  St.  Joseph's  Church, 
and  a  note  is  to  be  given  for  $1,200  when  completed, 
in  addition  to  cash  payment.  However,  the  organ  has 
just  only  arrived,  and  is  at  present  in  course  of  erec- 
tion in  this  church.  Judging  from  appearances,  I  am 
pleased  with  what  I  can  see,  and  hope  likewise  that  it 
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will  prove  entirely  satisfactory  when  completed,  which 
will  be  most  likely  in  eight  or  ten  days.  More  than  this 
I  cannot  say  presently.  Trusting  that  this  will  answer 
your  purpose,  and  if  necessary  that  you  inquire  more  in 
particular  in  a  few  days,  I  am  sincerely  and  respect- 
fully, 

Rev.  Francis  Lehner,  0.  M.  C." 

Subsequently  the  appellee  wrote  the  following  letter  to  the 
cashier : 

**Terre  Haute,  Indiana,  September  19,  1900. 
Mr.  C.  L.  Johnson, 

Dear  Sir :  I  am  in  doubt  as  to  whether  I  mailed  you  a 
reply  or  not.  I  know  I  wrote  you,  but  could  not  say 
whether  the  letter  was  mailed  or  misplaced. 

Mr.  Barckhoff  is  erecting  an  organ  in  our  church,  but 
it  is  not  yet  complete.  Hence  I  cannot  give  any  recom- 
mendation. I  am  well  pleased  with  what  has  been  done. 
Will  write  you  later.  There  is  a  note  of  $1,200  to  be 
given. 

Very  respectfully, 

Rev.  Francis  Lehner,  O.  M.  C." 

The  note  was  executed  September  26,  1900,  and  purchased 
by  appellant  on  the  same  day. 

Where  fraud  or  illegality  is  charged  in  the  procure- 

1.  ment  of  a  negotiable  note,  the  burden  is  upon  the  in- 
dorsee or  holder  to  show  that  he  is  an  innocent  pur- 
chaser for  value.     Shirk  v.  Neible  (1901 ) ,  156  Ind.  66. 

But  where  there  is  no  claim  of  such  fraud  or  illegality  the 

nile  is  different.      Possession  and  production  of  the  note 

raise  a  presumption  that  it  was  purchased  in  good 

2.  faith,  and  import  prima  facie  that  the  holder  ac- 
quired it  for  value,  without  notice  and  in  the  usual 

course  of  business.  In  such  case  the  burden  is  on  the  maker 
to  show  knowledge  of  the  indorsee  or  holder  of  the  defense 
asserted,  or  that  he  was  not  a  purchaser  for  value.  Teschsr 
V.  ^ferm  (1889),  118  Ind.  586;  First  Nat.  Bank  v.  Ruhl 
(1890),  122  Ind.  279;  Hinkleij  v.  Fourth  Nat,  Bank  (1881), 
77  Ind.  475;  Galviji  v.  Meridian  Nat,  Bank  (1891),  129  Ind. 
439. 
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In  this  case  there  is  no  claim  that  there  was  any  fraud 

whatever  in  the  transaction.     No  defense  is  made  to  the 

note,  the  general  denial  and  plea  of  payment  being 

3.  unsupported  by  any  evidence;  but  appellee  seeks  to 
avoid  a  judgment  thereon  by  a  counterclaim  for 
breach  of  the  contract  entered  into  by  the  parties  for  the 
construction  of  the  organ.  There  is  no  claim  that  appellant 
did  not  pay  full  value  for  the  note  and  before  maturity. 
The  only  evidence  of  notice  was  the  correspondence  before 
set  out.  We  can  see  nothing  whatever  in  this  correspondence 
that  even  intimates  that  there  was  any  likelihood  that  the 
note,  when  executed,  would  not  be  perfectly  good.  There 
is  nothing  whatever  that  would  cast  suspicion  on  the  paper 
or  upon  the  transaction.  On  the  contrary,  it  gave  every  as- 
surance that  everything  was  all  right ;  that  the  note  would 
not  be  given  imtil  the  work  was  completed,  which  would 
carry  with  it  the  necessary  implication  that  it  would  not  be 
given  until  it  was  completed  to  the  satisfaction  of  appellee. 
The  first  letter  of  appellee  invited  further  inquiry,  but  the 
letter  written  eight  days  later  suggested  that  further  infor- 
mation would  be  given.  This  latter  statement,  considered 
with  what  had  gone  before,  and  the  knowledge  of  appellant 
that  appellee  knew  that  the  note,  when  given,  would  be 
purchased  by  appellant,  was  calculated  to  lead  appellant  to 
believe  that  if,  for  any  reason,  it  would  not  be  safe  for  ap- 
pellant to  purchase  the  note  appellee  would  so  inform  it. 
When,  therefore,  seven  days  later  the  note  was  presented  to 
appellant,  what  could  be  more  natural  than  for  appellant 
to  believe  that  the  contract  was  completed  satisfactorily,  and 
the  note  was  a  proper  and  safe  investment.  The  record 
further  discloses  that  appellee  had  no  knowledge  of  any  de- 
fenses to  the  note  or  matters  set  up  in  the  counterclaim  at 
the  time  the  note  was  purchased  by  appellant,  and  inquiry 
at  that  time  would  have  been  unavailing. 

The  rule  applicable  here  is  well  put  in  Tescher  v.  Merea^ 
suprOy  where  Mitchell,  J.,  speaking  for  the  court,  says:    *'It 
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is  said,  however,  that  the  learued  court  below  gave  judgment 
against  the  plaintiff  because  he  purchased  the  note  without 
inquiry,  and  under  such  circumstances  as  to  show  that  he 
abstained  from  making  inquiry  from  a  belief  that  to  inquire 
would  disclose  the  vice  inherent  in  the  note.  It  is  undoubt- 
edly true  that  the  conclusion  may  be  deduced  that  a  pur- 
chaser  had  notice  when  there  is  such  a  combination  of  cir- 
cumstances shown  as  to  create  a  distinct  legal  presumption 
that  he  was  acting  collusively  and  in  bad  faith,  and  that  he 
must  have  known  the  facts  without  inquiring.  The  circum- 
stances which  will  justify  such  an  inference  must,  however, 
be  pointed  and  emphatic,  and  must  lead  directly  and  irre- 
sistibly to  the  conclusion  that  the  purchaser  had  notice,  be- 
fore the  presumption  tliat  he  purchased  the  note  in  good 
faith  can  be  overthrown.  Circumstances  calculated  to 
awaken  suspicion  merely  are  not  suflScient." 

Suspicious  circumstances,  to  be  suflficient  to  require  in- 

vestigation,  must  be  of  a  substantial  character,  and  so  strong 

that  bad  faith  on  the  part  of  the  indorsee  in  failing 

4.  to  make  such  investigation  may  be  reasonably  in- 
ferred. Hankey  v.  Downey  (1892),  3  Ind.  App.  325; 
Teschcr  v.  Merea,  supra;  namUton  v.  V ought  (1870),  34  N. 
J.  L.  187 ;  Tiedeman,  Com.  Paper,  §§289-300.  Appellee,  in 
his  letter  of  September  11,  told  appellant  that  the  note 
would  be  given  when  the  contract  was  completed.  This  was 
in  harmony  with  the  contract  between  the  parties,  and  on 
September  19,  after  reassuring  the  bank  that  so  far  every- 
thing was  all  right,  appellee  said  he  would  write  further. 
If  he  changed  this  position  and  decided  to  give  the  note 
under  a  different  arrangement  before  the  completion  of  the 
work,  good  faith  required  that  he  notify  the  known  intend- 
ing purchaser  of  such  change,  if  he  desired  to  maintain  his 
right  to  set  up  a  counterclaim  to  said  note.  Other  questions 
are  presented,  but  may  not  arise  on  another  trial,  and  are 
therefore  not  decided  here. 

Judgment  reversed,  with  instructions  to  grant  a  new  trial. 
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Jenkins  v.  LaFayette  Box  Board  and  Paper 

Company, 

[No.   6,397.     Filed   April    1,   1900. J 

1.  Pleading. — Complaint. — Master  and  Servant. — Factory  Act, — 
Dangerous  Machinery, — ^A  complaint  under  §9  of  tlie  factory  act 
(§8029  Burns  1008,  Acts' 1899,  p.  231)  must  allege  that  it  wuh 
practicable  to  guard  the  dangerous  machinery  on  which  plaintiff 
was  injured ;  and  the  plaintiff  can  recover  only  by  showing  that 
such  machine  was  of  the  class  specifically  enumerated  in  such 
statute,    p.  464. 

2.  Statutes. —  Factory  Act. —  Dangerous  Machinery. —  "Vats." — 
*'0€arinff." — "Linef\" — ^A  "liner,"  being  a  large  cylindrical  roller 
filled  with  hot  steam,  revolving  on  an  iron  frame,  and  used  in 
the  manufacture  of  pasteboard  l)oxes,  does  not  come  within  the 
terms  "vat*  or  "gearing,"  as  used  in  §9  of  the  factory  act  (§8029 
Burns  1908,  Acts  1809,  p.  231 ) .    p.  405. 

3.  Statutes. — Words. — Meaning. — The  words  of  a  statute  are  ordi- 
narily given  their  plain  and  usual  meaning,  but  technical  words 
are  given  their  technical  import,    p.  465. 

From  Superior  Court  of  Tippecanoe  County;  Henry  H. 
Vinton,  Judge. 

Action  by  Charles  Jenkins  against  the  LaFayette  Box 
Board  and  Paper  Company.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.    Affirmed. 

Wilson  &  Quimi  and  C.  E.  Thompson,  for  appellant. 
Kumler  &  Oaylord,  for  appellee. 

IVIyers,  J. — Appellant  brought  this  action  to  recover  dam- 
ages for  a  personal  injury  caused  by  the  alleged  negligence 
of  the  appellee  in  failing  properly  to  guard  certain  ma- 
chinery, in  the  operation  of  which  appellant  was  engaged  {is 
the  appellee's  employe.  At  the  conclusion  of  the  evidence, 
the  court  instructed  the  jury  to  return  a  verdict  for  appellee, 
which  was  accordingly  done.  The  machine  at  which  the  ap- 
pellant was  employed  is  described  in  the  complaint  as  **h 
liner,"  which  consisted  of  an  iron  frame  on  which  rested  a 
heavy,  hollow,  revolving  iron  roller,  which  was  filled  with 
steam,  and  while  in  oi)eration  was  heated  to  a  high  tern- 
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perature.  Upon  the  top  of  this  roller,  and  revolving  there- 
on, was  another  and  smaller  solid  iron  roller,  covered  with 
felt.  Immediately  in  front  of  th«  liner  was  an  iron  rod 
parallel  with  it,  and  fastened  at  either  end  to  the  iron  frame 
which  supported  the  liner.  The  liner  was  used  in  fastening 
w^hite  paper  on  brown  or  heavy  paper  manufactured  by  ap- 
pellant, for  the  purpose  of  making  pasteboard  boxes.  In 
order  to  apply  the  white  paper  it  was  necessary  for  the 
person  operating  the  machine  to  place  the  white  paper  on 
the  surface  of  the  brown  paper  as  it  passed  through  the 
liner,  so  that  the  rollers  would  catch  it  and  carry  it  through 
the  roller  on  the  brown  paper.  In  doing  this  work  the 
operator  stood  on  a  board  about  two  inches  thick  and  a  foot 
wide  extending  across  the  front  of  said  frame,  and  leaned 
forward  over  the  iron  rod,  and,  with  his  hands,  placed  the 
white  paper  in  proper  position  to  pass  through  the  rollers 
revolving  in  the  direction  away  from  him. 

Error  is  assigned  on  the  action  of  the  court  in  overruling 
appellant's  motion  for  a  new  trial. 

This  cause  of  action  was  based  upon  section  nine  of  the 
factory  act  (Acts  1899,  p.  231,  §8029  Bums  1908),  requir- 
ing the  proper  guarding  of  **all  vats,  pans,  saws,  planers, 
cogs,  gearing,  belting,  shafting,  set-screws  and  machinery  of 
every  description." 

Though  it  was  necessary  to  allege  and  prove  that  it 
was  practicable  properly  to  guard  the  machine  without 
rendering  it  useless  for  the  purpose  for  which  it  wa.s 
1.  intended  to  be  operated,  yet  there  could  be  no  recov- 
ery without  showing  also  that  the  unguarded  machine 
or  appliance  was  of  the  kind  or  character  of  the  class  of  ma- 
chinery specifically  designated  in  the  statute.  LaPorte  Car- 
riage Co,  V.  Sullender  (1905),  165  Ind.  290;  National  Fire 
Proofing  Co,  v.  Roper  (1906),  38  Ind.  App.  600;  Wkitelcy, 
etc.,  Castings  Co,  v.  Wishon  (1908),  42  Ind.  App.  288; 
Bemis-Tndi<inapoUs  Bag  Co,  v.  Krentler  (1907),  167  Ind. 
653. 
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In  the  case  last  cited  it  was  held  that  the  uegligeiit  failure 

to  guard  the  rapidly  revolving  cylinders  of  a  printing-press, 

propelled  by  electricity,  was  not  a  violation  of  the 

2.  statutory  requirement.     It  is  suggested,  on  behalf  of 
appellant,  that  the  unguarded  rollers  of  the  liner  come 

within  the  meaning  of  the  word  ''vat'*  in  the  statute,  and 
if  not  so  to  be  regarded,  then  the  unguarded  rollers  should 
be  regarded  as  covered  by  the  word  ** gearing."  "We  can- 
not conclude  that  by.  the  use  of  either  of  those  terms  the 
legislature  contemplated  such  machinery  as  the  rollers  here 
in  question.     The  words  of  a  statute  must  be  taken 

3.  in  their  plain,  or  ordinary  and  usual  sense,  though 
technical  words,  having  a  peculiar  and  appropriate 

meaning  in  law,  are  to  be  understood  according  to  their 
technical  import.  §240  Burns  1908,  §240  R.  S.  1881.  The 
rollers,  as  here  described  and  used,  not  being  of  the  class  or 
character  designated  by  the  statute  to  be  guarded,  it  is  mani- 
fest there  could  be  no  recovery  in  this  action,  and  therefore 
the  court  did  not  err  in  instructing  the  jury  to  return  a  ver- 
dict for  the  appellee. 
Judgment  affirmed. 


MOSSBURG  ET  AL.  V.  UNITED  OiL  AND  GaS 

Company. 

[Xo.    6,405.     Filod   April   2,    1909.] 

1.  Pleading. — Complaint. — Contracts. — Statute  of  Frauds. — ^A  com- 
plaint alleging  that  defendant  company  owed  its  oil-well  coo- 
tractor  $300.  that  plaintiff  furnished  coal  of  a  certain  value  to 
such  contractor,  and  that  such  company  agreed  to  pay  for  same, 
is  insufficient,  since  it  shows  an  oral  contract,  invalid  under  the 
statute  of  frauds,    p.  466. 

2.  MECHAincs*  Liens. — Coal  Furnished  to  Contractor, — A  mechan- 
ic's Hen  cannot  be  taken  on  an  oil-well  for  the  value  of  coal 
furnished  to  the  contractor  sinl^ing  such  well.    p.  467. 

From  Wells  Circuit  Court ;  C.  W.  Watkins,  Judge. 
Vol.  4a— 30 
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Suit  by  Edward  Mossburg  and  another  against  the  United 
Oil  and  Gas  Company.  Prom  a  judgment  for  defendant, 
plaintiffs  appeal.    Affirmed, 

Merriman  dk  Dailey  and  Eichhorn  <t  Vaughn,  for  appel- 
lants. 
Simmons  &  Dailey,  for  appellee. 

Watson,  C.  J. — The  complaint  in  this  cause  was  in  three 
paragraphs.  The  first  paragraph  sought  to  forelose  a  me- 
chanic 's  lien  for  coal  furnished  to  J.  N.  Demming,  who  had 
contracted  to  drill  an  oil-well  for  appellee,  land  which  was 
used  by  him  in  the  drilling  of  said  well.  The  third  para- 
graph was  based  upon  a  promise  by  appellee  to  pay  for  the^ 
coal  furnished  by  appellants  to  J.  N.  Demming  to  be  used 
in  drilling  said  oil-well  for  appellee,  and  thereby  sought  a 
personal  judgment.  A  demurrer  was  addressed  to  each  para- 
graph of  complaint,  overruled  as  to  the  first  and  second 
and  sustained  as  to  the  third,  and  exception  by  api)el- 
lants.  The  court  made  a  special  finding  of  facts,  the  sixth 
being  as  follows:  **That  the  coal  furnished  by  the  plain- 
tiffs, William  Merriman  and  Edward  Mossburg,  under  the 
firm  name  of  the  Keystone  Coal  Company,  to  J.  N.  Dem- 
ming, who  was  a  driller,  was  used  in  the  construction  of 
oil-well  No.  8  on  the  premises  described  in  finding  five,  under 
a  contract  by  Demming  with  the  defendant."  The  court 
stated,  as  the  conclusion  of  law,  that  the  plaintiffs  are  not 
entitled  to  recover  by  their  suit. 

Errors  assigned  and  discussed  are:  **(!)  That  the  trial 
court  erred  in  sustaining  appellee's  demurrer  to  the  third 
paragraph  of  complaint;  (2)  that  the  trial  court  erred  in 
its  conclusion  of  law  upon  the  facts  found  by  it.*' 

The  third  paragraph  contains  the  following  siUegation  to 

wit:     **The  defendant,  the  United  Oil  and  Gas  Company, 

being  then  and  there  indebted  to  said  J.  N.  Demming, 

1.     for  drilling  an  oil-  and  gas-well  upon  said  lease,  in 

the  sum  of  more  than  $300,.  promised  and  agreed  to 
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pay  plaintiffs  for  said  coal.''  Section  7462  Burns  1908, 
§4904'  R.  S.  1881,  provides  that  all  contracts  must  be  in  writ- 
ing when  it  is  sought  **to  charge  any  person,  upon  any  spe- 
cial promise,  to  answer  for  the  debt,  default,  or  miscarriage 
of  another."  Langford  v.  Freeman  (1877),  60  Ind.  46; 
Cheesman  v.  Wiggins  (1890),  122  Ind.  352.  There  was  no 
error  in  sustaining  the  demurrer  to  the  third  paragraph.  It 
is  shown  by  the  averments  of  the  complaint  and  the  findings 
that  this  indebtedness,  for  which  the  mechanic's  lien  is 
sought  to  be  foreclosed,  is  for  coal  furnished  to  J.  N.  Dem- 
ming,  the  contractor,  while  drilling  an  oil-well  for  appellees. 

In  the  case  of  Cincinnati,  etc.  Railroad  v.  Shera  (1905), 

36  Ind.  App.  315.  the  court  had  under  consideration  the 

very  question  involved  in  this  case,  viz.:     Does  the 

2.  statute  authorize  the  enforcement  of  a  mechanic's  lien 
for  coal  furnished  a  contractor  ?  It  was  decided  that 
it  did  not  admit  of  such  a  construction,  and  upon  the  au- 
thority of  that  case,  and  cases  therein  cited,  this  case  must 
be  affirmed,  however  meritorious  the  claim  of  appellants 
may  be. 

Judsrment  affirmed. 


Indianapolis  &  Eastern  Railway  Company  v. 

Town  of  New  Castle. 

[No.    (5.34<5.      Filed    April    0,    1000.1 

1 .  Mx'NiciPAL  CoRPOBATioNs. — Onlinancvs. — . I mendmenta. — Implied 
Repeal. — Railroads, — Intcrurhan, — Wliore  u  town  passed  an  ordi- 
nance granting  a  franchise  to  an  intorurban  railroad  company, 
and  subscNiuontly  enacted  an  amended  ordinance  coverinj?  every 
section  of  tlie  original  ordinance,  niaiving  some  minor  clianges 
therein,  such  subsequent  ordinance  impliedly  repeale<l  tlie  orig- 
inal,    p.  471. 

2.  ifrNiciPAL  Corporations. —  OrdinanceH. —  FratichiscH. —  Aeecpt- 
unve. — ContraviH. — The  acceptance  of  a  town  ordinance  {^rantinn; 
a  franchise  constitutes  a  contract  between  the  town  and  the 
party  accept inju.    p.  472. 
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3.  Contracts. — Railroadn, — Paring  Between  Tracks. — A  contmct 
by  a  railroad  company  to  keep  the  street  betwe^i  its  tracks  in 
repair  does  not  require  the  making  anew  of  the  street  between 
such  tracks,    p.  472. 

4.  Municipal  Cobpobations. — Contracts. — Railroads. — Paving  Br- 
ttceen  Tracks. — ^To  render  a  railroad  company  liable  to  pave  be- 
tween its  tracks  in  a  street,  there  must  be  a  contract  therefor, 
p.  473. 

5.  CoNTKACTS. —  Change, —  Consideration, —  A  contract  cannot  be 
changed  by  the  parties  without  a  new  and  valid  consideration 
fof  such  change,    p.  473. 

6.  Municipal  Cobpobations. — Ordinances, — Amendments. — Consi4l- 
cration, — Where  an  amended  ordinance,  supplanting  a  former  one. 
imposes  additional  burdens,  a  valid  consideration  is  shown,  p.  473. 

7.  Municipal  Cobpobations. — Ordinances. — Amendments, — Consid- 
eration.— Contracts. — Where  an  amended  ordinance,  supplanting 
a  former  one,  imposes  only  such  additional  burdens  as  the 
municipality  had  a  right  to  impose,  regardless  of  contract,  such 
burdens  will  not  constitute  a  legal  consideration  to  support  the 
amended  ordinance,    pp.473,  474. 

8.  CoNTBACTB. — Consideration. — Performance  of  Legal  Duty. — ^The 
performance  of  a  legal  duty  alone  does  not  constitute  a  consid- 
eration sufficient  to  support  a  contract,    p.  474. 

9.  Municipal  Cobpobations. —  Contracts, —  Amendments. —  Consid- 
eration.— Railroads. — Where  an  amended  ordinance  imposed  the 
additional  burdens  on  an  iutemrbau  railroad  company  requiring 
it  to  carry  children  under  six  years  of  age  free,  and  to  submit 
to  the  council  certain  matters  relating  to  the  erection  of  poles 
and  the  laying  of  its  tracks),  a  consideration  is  shown,    p.  474. 

30.    Contbacts. — Consideration. — Inadequacy, — Receipt  of, — Fraud. 

— Where  a  party  has  received  the  consideration  contracted  for. 

he  cannot  object  to  the  contract  because  of  failure  or  inadequacy 

of  such  consideration,  no  fraud  being  shown,    p.  475. 
11.    Contbacts. — Consideration. — Adequacy. — ^The  adequacy  of  the 

consideration  for  a  contract  will  not  be  inquired  into  by  the 

courts,    p.  475. 

From  ITenry  Circuit  Court ;  John  M.  Morris,  Judge. 

Action  by  the  Town  of  New  Castle  against  the  Indianap- 
olis &  Eastern  Railway  Company.  Prom  a  judgment  for 
plaintiff,  defendant  appeals.     Reversed. 

William-  A.  Brown,  W.  H.  Latta,  J.  P^  Walker,  Arthur  C. 
Van  Duyn,  Edward  W.  Felt  and  Elmer  J.  Binford,  for  ap- 
pellant. 

Beach  cfe  Mikcls,  for  appellee. 
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IIadley,  J. — This  wavS  an  action  instituted  by  appellee  in 
the  Henry  Circuit  Court  for  the  recovery  of  the  (*ost  of  pav- 
ing that  portion  of  a  street  lying  between  the  ends  of  the 
ties  of  appellant's  track.  The  complaint  is  in  one  para- 
graph, and  proceeds  upon  the  theory  that  appellant  is  liable 
for  the  cost  of  said  improvement  by  virtue  of  the  franchise 
granted  to  appellant  by  the  board  of  trustees  of  said  town 
on  November  13,  1902,  whereby  appellant  agreed  that,  in 
case  any  street  occupied  by  said  appellant  was  improved  by 
graveling  or  paving,  it  would  pay  the  cost  of  such  improve- 
ment of  that  portion  of  such  street  lying  between  the  ends 
of  the  ties  of  its  track. 

The  complaint  sets  out  in  full  the  ordinance  granting  the 
franchise.  It  also  shows  that  the  street  was  ordered  to  be 
and  was  improved  by  paving,  under  the  statutes  of  the  State 
enacted  for  such  purposes,  that  a  demand  was  made  on  ap- 
pellant to  pay  the  same,  and  it  refused  to  do  so.  A  demurrer 
was  filed  to  this  complaint,  which  was  overruled,  and  appel- 
lant answered  by  setting  up  the  ordinance  set  out  in  the 
complaint,  and  then  averring  that  on  April  8,  1903,  appellee, 
through  its  board  of  trustees,  amended  said  ordinance  by 
another  which  eliminated  the  contract  to  improve  the 
streets,  contained  in  the  first  ordinance,  and  which 
formed  the  basis  of  appellee's  suit.  Said  answer  also  shows 
that,  subsequently  to  the  enactment  of  said  original  ordi- 
nance, appellant  laid  and  temporarily  constructed  its  tracks 
for  the  operation  of  a  system  of  street-railway  in  the  street 
afterwards  improved;  that  said  amended  ordinance  was 
passed  prior  to  the  commencement  of  such  improvement; 
that  said  amended  ordinance  repealed  and  rendered  inef- 
fective said  original  ordinance,  and,  at  the  time  said  street 
was  80  improved,  there  was  no  agreement  on  the  part  of  ap- 
pellant to  pay  for  any  portion  thereof.  To  this  answer  ap- 
pellee filed  a  demurrer  which  was  sustained,  and  appel- 
lant refusing  to  plead  further,  judgment  was  rendered  in 
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favor  of  nppdloe  and  against  appellant.  Fi-om  this  judg- 
ment appellant  appeals. 

The  only  error  assigned  and  discussed  is  the  sustaining  of 
appellee's  demurrer  to  appellant's  answer. 

The  record  shows  that  said  original  ordinance  consisted 
of  fourteen  sections.  It  provided  numerous  restrictions 
upon  the  railway,  as  well  as  granting  it  a  number  of  powers 
and  rights.  The  amendatory  ordinance  is  in  nineteen  sec- 
tions, and  reincorporates  within  its  provisions  the  greater 
portion  of  the  provisions  of  the  original  ordinance,  and  adds 
other  restrictions  and  rights.  The  title  of  the  amendatory 
ordinance  is  as  follows : 

*'An  ordinance  amending  sections  of  an  ordinance  en- 
titled *An  ordinance  granting  the  Indianapolis  &  East- 
ern Railway  Company  the  right  to  construct,  maintain 
and  operate  a  street-railway  upon  the  streets  of  the  town 
of  New  Castle,  Indiana,'  passed  and  adopted  by  the 
board  of  trustees  of  the  town  of  New  Castle,  Indiana, 
on  November  13,  1902. 


f9 


The  first  section  of  said  ordinance  is  as  follows : 

* '  Section  1.  Be  it  ordained  by  the  board  of  trustees  of 
the  town  of  New  Castle,  Henry  county,  Indiana,  that  an 
ordinance  entitled  *An  ordinance  granting  the  Indian- 
apolis &  Eastern  Railway  Company  the  right  to  con- 
struct, maintain  and  operate  a  street-railway  upon  the 
streets  of  the  town  of  New  Castle,  Indiana, '  passed  and 
adopted  by  said  board  of  trustees  on  November  13,  1902, 
be  and  the  same  is  hereby  amended  to  read  as  follows, 
to  wit :  An  ordinance  authorizing  the  construction,  main- 
tenance and  operation  of  a  street-  and  interurban  rail- 
way in  the  towTi  of  New  Castle,  Henry  county,  Indiana. 
Section  1.  Be  it  ordained  by  the  board  of  trustees  of 
the  town  of  New  Castle,  Henry  county,  Indiana,  that 
consent,  permission  and  authority  be  and  are  hereby 
given  and  granted  unto. Indianapolis  &  Eastern  Rail- 
way Company,  its  successors  and  assigns,  to  locate,  sur- 
vey, construct,  own,  maintain  and  operate  a  single  or 
double  track  standard  gauge  street-  and  interurban  rail- 
way with  the  necessary  side-tracks,  switches,  turnouts, 
and  turntables,  etc." 

Then  follows  the  language  of  the  original  section. 
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No  section  of  the  original  ordinance,  as  an  entirety,  is 
left  out  of  the  amendatory  ordinance.     A  portion  of  each 

section,  or  the  section  as  a  whole,  is  reincorporated  in 
1.    the  amendatory  ordinance.     The  contract  upon  which 

this  action  is  based  is  found  in  section  three  of  the 
original  ordinance.  This  section  provides,  in  addition  to 
such  provision,  that  appellant  may  take  up  or  alter  any 
track  or  lay  any  track  in  any  other  street,  as  it  may  from 
time  to  time  determine,  but  shall  put  the  vacated  street  in 
as  good  condition  for  travel  as  it  was  before  said  track  was 
taken  up,  and  shall  put  the  street  in  as  good  condition  where 
the  track  is  laid  as  it  was  before  such  track  was  laid ;  that 
it  shaU  keep  all  that  portion  of  the  street  lying  between  the 
ends  of  its  ties  in  good  repain  By  section  five  of  the  amend- 
atorj"^  ordinance  these  provisions  are  reenacted,  with  the  fur- 
tlier  provision  that  said  railroad  shall  keep  and  maintain 
the  track  in  such  a  condition  that  the  rails  and  ties  of  said 
track  will  not  interfere  with  public  travel  more  than  is  rea- 
sonably necessary'  to  operate  said  railroad,  and  will  not  in- 
terfere with  vehicles  crossing  over  or  driving  upon  said 
tracks.  The  substantial  difference  between  said  section  three 
and  said  section  five  is  that  in  section  three  there  is  an  agree- 
ment to  pay  for  the  improvement  of  that  portion  of  the  street 
lying  between  the  ends  of  the  ties  of  appellant's  track  when 
the  city  shall  improve  such  street,  while  in  said  section  five 
no  such  agreement  appears,  and  this  agreement  is  not  re- 
enacted  in  any  other  section  of  the  amendatory  ordinance. 
It  thus  is  made  clearly  to  appear  that  the  new  ordinance  was 
intended  to  supersede  the  old  and  embrace  the  entire  regu- 
lations on  the  subject;  the  Language  of  the  first  section  be- 
ing that  the  original  ordinance  **  shall  be  amended  to  read 
as  follows,''  clearly  indicating  that  the  amendments  were 
intended  to  apply  to  the  ordinance  as  a  whole.  Every  sub- 
ject in  the  original  ordinance  is  covered  by  the  amendatory 
ordinance,  unless  the  improvement  of  streets,  which  is  in- 
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eluded  ill  a  wction  for  the  n»pjiir  of  streets,  should  be  called 
a  subject.  But  the  fact  that  all  the  other  niattere  connected 
with  this  provision  are  specifically  reenacted  would  clearly 
indicate  that  it  was  the  intention  of  the  parties  to  eliminate 
the  contract  for  the  payment  of  improvements.  And  while 
there  is  no  provision  in  the  amendatory  ordinance  that  s^- 
cifically  declares  that  it  shall  stand  as  the  only  ordinance, 
or  that  specifically  repeals  any  other  ordinance,  yet,  under 
the  well-settled  rule,  that  where  it  clearly  appears  that  the 
new  ordinance  was  intended  to  noplace  the  old  and  embraces 
the  entire  reg^idation  on  the  subject,  it  must  be  construed  as 
a  repeal  of  the  former  ordinance  on  the  same  subject.  1 
Smith,  Mun.  Corp.,  §545;  Booth  v.  Town  of  Carthage 
(1873);  67  111.  102;  City  of  Providence  v.  Vnion  B,  Co. 
(1879),  12  R.  L  473;  Knight  vrTown  of  West  Union  (1898), 
45  W.  Va.  194,  32  S.  E.  163;  People,  ex  rel,  v.  Harrison 
(1900),  185  111.  307,  56  N.  E.  1120.  It  must  be  held  that  the 
second  ordinance  upon  its  passage  extinp:uished  the  first,  and 
became  the  existing  contract  between  the  parties. 

Appellee  in  its  brief  does  not  confidently  contend  against 

this  position,  but  concedes  that  the  amended  ordinance  is  a 

reenactment  of  the  original  ordinance  after  certain 

2.  valuable  rights  vested  in  the  town  had  been  elimi- 
nated. Appellee  does  contend,  however,  that  the  sec- 
ond ordinance  is  invalid,  for  the  reason  that  it  is 
not  based  upon  a  valuable  consideration,  and  to  this 
point  counsel  for  appellee  have  directed  an  earnest  and  able 
argument.  It  is  established  in  this  State  that  an  ordinance 
granting  a  franchise  like  the  one  before  us,  when  accepted, 
is  a  contract  between  the  parties  (Weatern  Pav.,  etc,,  Co.  v. 
Citizens  Sf.  B.  Co.  [18911,  128  Ind.  525,  10  L.  R.  A.  770.  25 
Am.  St.  462)  ;   that  an  agreement  on  the  part  of  a  railroad 

company,  in  such  a  franchise,  to  keep  the  street  be- 

3.  tween  its  tracks  in  repair  is  not  an. agreement  to  im- 
prove {Western  Pav.,  etc.,  Co.  v.  Citizens  St.  B.  Co., 
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supra:    Columbus  St.   11.,  etc.,   Co.   v.   Cifu   of  Columbus 
[1909],  ante,  265,  and  eases  cited).     To  render  the  street- 
railway  liable  for  the  improvement  of  a  street  there 

4.  must  be  an  express  stipulation  in  the  franchise  to  that 
effect.     Western  Pav.,  etc.,  Co.  v.  Citizens  St.  R.  Co., 

supra;  Columbus  St.  Jl.,  etc.,  Co.  v.  Citif  of  Cohmibus,  supra. 
It  is  also  true  that  a  contract  fairly  entered  into  and 

5.  acted  upon  cannot  be  changed  or  modified  to  the  ad- 
vantage of  one  of  the  parties  thereto  and  to  the  dis- 
advantage of  the  other  party  without  a  new^  and  valid  con- 
sideration for  the  change  or  modification.  Pope  v.  Vajen 
(1839),  121  Ind.  317,  6  L.  R.  A.  688;  Fitzgerald  v.  Simth 
(1848),  1  Ind.  *310. 

There  is  no  direct  averment  in  the  answer  that  said  amend- 
atory ordinance  was  ba.sed  upon  any  valuable  consideration. 
We  must  therefore  look  to  the  ordinance  itself  to  de- 

6.  termine  whether  by  its  terras  it  expresses  a  valid  con- 
sideration for  its  enactment.     If  it  imposed  any  new 

burdens  upon  the  railroad  company  that  were  contractual 
in  their  nature,  then  it  must  be  held  to  have  been  upon  a 
valid  consideration ;  it  being  the  rule,  as  stated  in  Helvie  v. 
McKain  (1904),  32  Ind.  App.  507,  and  quoted  with  approval 
in  Druckamiller  v.  Coy  (1908),  42  Ind.  App.  50,  that  '*the 
doing  of  an  act  by  one,  at  the  request  of  another,  which 
may  be  a  detriment  or  inconvenience,  however  slight,  to 
the  party  doing  it,  or  may  be  a  benefit,  however  slight,  to 
the  party  at  whose  request  it  is  performed,  is  a  legal  con- 
sideration for  a  promise  by  sucli  retpiesting  party." 

It  is  insisted  by  appellee  that  while  the  amendatory  ordi- 
nance contains  some  new  provisions,  regulations  and  restric- 
tions upon  appellant,  they  were  only  such  provisions 

7.  and  restrictions  as  the  appellee  might  at  any  time  im- 
pose by  ordinance,  in  the  absence  of  any  contract,  un- 
der the  police  power  and  under  the  general  right  of  control 
of  its  streets,  and  that  the  doing,  or  agreement  to  do,  that 
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which  one  is  legally  bound  to  do  does  not  afford  a 

8.  consideration  upon  which  to  base  .a  contract.     Ap- 
pellee's contention  in  this  respect  is  correct  in  prin- 
ciple.    Pope  V.  Vajen,  supra. 

The  incorporation  of  provisions  in  the  amendatory  fran- 
chise that  the  town  might  at  any  time  thereafter  impose,  in 
the  absence  of  any  contract  therefor,  regulations,  such 
7.    as  regulating  the  speed  of  trains,  keeping  the  cross- 
ings clear  of  obstructions,  and  the  like,  would  not  be 
a  valid  consideration  for  the  release  from  burdens,  such  as 
the  improvement  of  the  streets  or  other  contractual  obliga- 
tions.   And  if  it  is  true,  as  appellee  contends,  that  the 
amendatory  ordinance  does  not  impose  any  burdens  other 
than  the  kind  before  designated,  then  it  cannot  be  said  that 
it  rests  upon  a  valid  consideration. 

A  close  examination  of  the  two  ordinances  does  disclose, 

however,  that  there  were  some  burdens  imposed  upon  the 

appellant  by  the  amendatory  ordinance  of  a  purely 

9.  contractual  nature  that  were  not  imposed  by  the 
original  ordinance.  Section  five  of  the  original  ordi- 
nance provided  that  if  appellant  does  not  use  iron  poles  for 
supporting  its  wires,  it  shall  use  first  class  spruce  or  cedar 
poles.  By  section  nine  of  the  amendatory  ordinance  it  is 
provided  that  appellant  may  use  iron,  spruce  or  cedar  poles, 
or  some  other  equally  good  material ;  but  the  board  of  trus- 
tees shAll  have  the  riglit  to  designate  iron  or  wood  poles 
within  certain  prescribed  limits  on  certain  streets.  Section 
eight  of  the  amendatory  ordinance  provides  that  said  appel- 
lant shall  carry  all  children  under  six  years  of  age,  when 
carried  on  the  lap  of  a  passenger,  free  of  charge.  There  is 
no  provision  of  this  character  in  the  original  ordinance. 
There  were  other  restrictions  as  to  how  the  tracks  should  bo 
laid  under  certain  conditions.  A  number  of  other  minor 
changes,  that  might  be  said  to  be  to  the  disadvantage  of  ap- 
pellant, and  contractual  in  their  nature,  were  provided  for, 
so  that  it  appeal's  that  additional  burdens  were  imposed  u[K>n 
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the  railway  company  by  the  amendatory  ordinance.     That 
these  burdens  appear,  from  the  bare  record,  to  be  greatly 
disproportional  to  the  advantages  received,  cannot  avail  ap- 
pellee.    In  the  absence  of  fraud,  a  contract  will  not 

10.  be  set  aside  for  failure  or  inadequacy  of  considera^ 
tion,  where  the  party  received  all  of  the  consideration 

he  contracted  for.     Wolford  v.  Poivers  (1882),  85  Ind.  294, 

44  Am.  Rep.  16;   Laboyieaux  v.  Swigart  (1885),  103  Ind. 

596 ;  Eisel  v.  Hayes  (1895),  141  Ind.  41 ;  Mullen  v.  Hawkins 

(1895),  141  Ind.  363.     The  value  of  all  things  con- 

11.  tracted  for  is  measured  by  the  appetite  of  the  con- 
tractors.   Druckamiller  v.  Coy,  supra.     And  courts 

will  not  enter  into  an  inquiry  as  to  the  adequacy  of  the  con- 
sideration.    1  Beach,  Contracts,  §§190-193. 

There  is  no  question  of  fraud  or  overreaching  in  this  case, 
and  everything  that  was  done  appears  to  have  been  in  good 
faith,  if  not  with  good  judgment.  It  therefore  appears  that 
there  was  a  valid  consideration  for  the  second  contract,  and 
that  this  contract  was  intended  to  and  did  supplant  and  ex- 
tinguish the  old  one.  This  being  true,  there  exists  no  agree- 
ment on  the  part  of  the  railway  company  to  pave  between 
its  tracks,  and  it  cannot  be  held  for  the  payment  therefor. 

Judgment  reversed. 


Supreme  Tent,  Knights  of  the  Maccabees  of 

THE  World  v.  Ethridge. 

[No.  G,386.     Filed  April  6,   1900.] 

1.  Pleaoiitg. —  Complaint. —  Insurance. —  Membership. —  Perform- 
ance of  Conditions. — "Complied  icith."' — .\  complaint  showing  that 
assnred  received  from  defendant  society  a  benefit  certiflcato 
which  was  made  a  i)art  of  the  complaint,  that  assured  was  a 
"life  benefit  menil>er,"  and  that  assured,  as  well  as  his  l)enefl<*iary, 
had  fnlly  "compiled  with"  all  of  the  conditions  of  said  contract 
of  insurance,  is  sufiicient.    p.  477. 

2.  Pi,KADiN«. — Austrer. — hiHuranee. — Rules. — Application  of,  to  As- 
sured,— An  answer  alleging  that  assured  was  a  meml)er  of  de- 
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fendant  society,  and  that  the  beneficiary  failed  to  make  proofs  of 
deatli,  whereby  the  certificate  became  null  and  void,  without 
setting  out  the  rule  or  by-law  so  providing,  and  without  alleging 
that  such  rule  was  in  force  at  the  execution  of  the  policy,  or  at 
the  time  of  assured's  death,  is  bad.    p.  478w 

3.  Pleading. —  Presumptions, — Fads, — Conclusions, — Presumptions 
are  resolved  against  the  pleader ;  and.  facts,  and  not  conclusions, 
must  he  alleged,    p.  470. 

4.  Trial. — Ansiccr. — Sustaining  Demurrer  to, — Introducing  Evi- 
dence Thereunder. —  Insurance, —  Forfeiture. —  Where  the  court 
sustained  a  demurrer  to  an  answer  showing  a  rule  of  defendant 
society  providing  for  a  forfeiture  of  the  policy  in  suit,  and  de- 
fendant introduced  such  rule  in  evidence  at  the  trial,  reversible 
error  is  not  shown,    p.  479. 

5.  Insubance,  —  Disappearance.  —  Deaths  —  Question  for  Jury.  — 
Whei'e  assured  disappeared,  and  no  tidings  of  him  were  ever 
received  by  his  family,  and  the  defendant  society  advertised  for 
him  and  refused  to  receive  payments  on  his  policy,  for  the  reason 
that  it  was  feared  that  he  was  dead,  the  question  of  his  death 
is  for  the  jury.    p.  479. 

C.  Insurance. — Proofs  of  Death. — By-Laws. — Failure  of  Local 
Lodge  to  Perform  Duty. — Where  defendant  society's  rules  re- 
quired the  secretary  of  the  local  lodge  to  notify  the  supreme 
lodge  of  a  member's  death,  and  to  procure  for  the  l)eneficiary 
proofs  of  death,  his  failure  to  do  so  does  not  prejudice  such  bene- 
ficiary,   p.  479. 

7.  Insurance. — Proofs  of  Death. — Wh^n  Unnecessary. — Where  the 
beneficiary  does  not  know  of  assured's  death,  the  law  does  not 
require  such  beneficiary  to  make  proofs  of  death,  giving  full 
particulars,  although  the  policy  so  provides,    p.  480. 

8.  Insurance. —  Policies. —  Construction. —  Forfeiture. — Conditions 
in  an  Insurance  policy  to  be  performed  after  the  death  of  as- 
sui'ed  are  liberally  construed,  forfeitures  not  being  favored, 
p.  480. 

9.  Insurance. — Notice  of  Death. — Waiver. — Where  defendant  so- 
city  had  actual  notice  of  assured's  death  soon  after  the  happen- 
ing thereof,  provisions  in  the  policy  as  to  proofs  of  notice  will 
not  be  so  rigidly  enforced  against  the  beneficiary,    p.  480. 

10.  Appeal. — Instructions. — When  Part  of  Record. — Where  instruct 
tlons  are  not  contained  In  a  bill  of  exceptions,  nor  numbered 
consecutively,  nor  sIj«iiotl  by  the  trial  judge,  they  are  not  a  iwirt 
of  the  rcH'ord  on  apiionl.    p.  4S1. 

11.  Appeal. —  Instructions. —  ^igninff. —  Presentation  Before  Argu- 
ment.— Instructions  roqueste<l  should  bo  numliered  consecutively, 
signed  by  the  party  or  attorney,  and  prenonted  Iwfore  the  begin- 
ning of  the  nrjjument:  and  thene  things  should  be  shown  afflrnia- 
tively  by  the  record,    p.  481. 
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Prom  Lake  Superior  Court ;  Charles  W.  Hanley,  Special 
Judge. 

Action  by  Jennie  E.  Ethridge  against  the  Supreme  Tent, 
Knights  of  the  Maccabees  of  the  World.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Joseph  G.  Ibach  and  Sayre  <fc  Hunter^  for  appellant. 
F.  N.  Oavit  and  /.  E.  Westfall,  for  appellee. 

Myers,  J. — The  appellant's  demurrer  for  want  of  facts 
to  the  appellee's  complaint  was  overruled.  In  the  com- 
plaint it  was  alleged  that*  the  appellant  was  a  fraternal 
benefit  society,  duly  incorporated ;  that  on  June  9,  1902,  the 
appellant  issued  to  William  O.  Ethridge  its  policy  of  insur- 
ance, therein  denominated  a  benefit  certificate,  dated  June  3, 
1902,  by  the  terms  of  which  it  promised  to  pay  to  the  ap- 
pellee $1,000  upon  satisfactory  proof  of  the  death  of  said 
William  0.  Ethridge;  that  appellee,  at  the  time  said  cer- 
tificate was  so  issued,  and  at  all  times  afterwards,  until  the 
death  of  said  William,  was  his  wife ;  that  he  died  September 
10,  1903;  that  he  and  the  appellee  fully  complied  with  all 
the  conditions  of  said  contract  or  benefit  certificate,  a  copy 
of  which  was  attached  to  and  made  a  part  of  the  complaint. 

It  is  urged,  by  way  of  objection  to  the  complaint,  that  it 

fails  to  show  that  the  insured  was  a  member  of  the  appellant 

society  at  the  time  of  his  death,  or  at  any  time,  and 

1.  fails  to  allege  compliance  with  all  the  requirements 
and  laws  of  the  order.  The  complaint  shows  that  the 
appellant  issued  to  William  0.  Ethridge  its  policy,  made  a 
part  of  the  complaint  as  an  exhibit.  By  the  terms  of  the 
policy  it  was  certified  that  he  had  been  regularly  admitted 
as  a  member  of  a  certain  designated  **Tent,"  and  that  in 
accordance  with,  and  under  the  provisions  of  the  laws  of,  the 
Supreme  Tent,  Knights  of  the  Maccabees  of  the  World  he 
waa  entitled  to  all  the  rights,  benefits  and  privleges  of  **  mem- 
bership therein."  This  certainly  was  a  showing  that 
the  appellee's  husband  became  a  member  of  the  appellant. 
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Membership  in  the  order  was  not,  by  the  terms  of  the  cer- 
tificate, limited  to  any  designated  period.  He  became,  what 
it  appears  in  other  parts  of  the  record  was  called,  **a  life 
benefit  member"  nnder  the  laws  of  the  order.  It  was  al- 
leged that  William  0.  Ethridge  and  the  appellee  '*  fully  com- 
plied with  all  the  conditions  of  said  contract  or  benefit  cer- 
tificate." The  general  allegation  relating  to  a  compliance 
with  the  conditions  of  the  contract  was  sufficient.  The  words 
** complied  with,"  in  the  connection  in  which  they  were  used, 
served  the  same  purpose  as  the  word  ''performed,"  found  in 
the  statute.  §376  Bums  1908,  §370  R.  S.  1881;  Grand 
Lodge,  etc.,  v.  Hall  (1903),  31*  Ind.  App.  107;  Pacific,  etc., 
Ins.  Co.  V.  Turner  (1897),  17  Ind.  App.  644;  Vohnitary  Re- 
lief Department,  etc.,  v.  Spencer  (1897),  17  Ind.  App.  123; 
Hanover  Fire  Ins.  Co.  v.  Johnson  (1*01),  26  Ind.  App.  122. 
The  complaint  was  sufficient. 

It  is  assigned  that  the  court  erred  in  sustaining  appellee's 

demurrer  to  the  third  paragraph  of  answer.     In  the  portion 

of  the  appellant's  brief* purporting  to  show  so  much 

2.  of  the  record  as  presents  this  alleged  error,  it  is  said 
that  the  third  paragraph  admits  that  the  assured  was 

a  member  in  good  standing  at  the  date  of  the  alleged  death, 
and  states  that  the  appellee  failed,  neglected  and  refused  to 
make  any  proof,  or  give  any  notice,  or  make  any  claim,  un- 
der the  certificate  sued  on,  within  one  year  from  the  date 
of  said  death,  **and  that  under  §495  of  the  appellant  order 
[setting  such  section  out  in  full] ,  and  by  reason  of  such  fail- 
ure, the  certificate  sued  on  is  null  and  void."  From  this 
statement  the  purport  of  the  rule  mentioned  is  not  given. 
We  have  looked  into  the  record  and  carefully  read  the 
paragraph  in  question.  It  does  not  show  that  the  sec- 
tion of  the  laws  of  the  order  therein  set  forth  was  in  force 
at  the  time  of  the  issuing  of  the  policy,  or  at  the  time  of  the 
death  of  the  assured,  or  show  when  it  was  enacted  or 

3.  in  force.     The  eoiirt  was  not  bound  to  presume,  in 
favor  of  the  pleader,  that  the  section  was  applicable 
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to  the  appellee.     It  was  incumbent  upon  the  appellant  to 

plead  facts  and  not  conclusions  of  law.     However,  upon  a 

further  examination  of  the  record,  we  find  that  the 

4.  section  in  question  was  introduced  in  evidence  by  the 
appellee,  and  it  was  not  therefore  deprived  of  its  con- 
sideration on  the  trial.    No  error  intervened,  because  of  this 
ruling,  for  which  the  judgment  should  be  reversed. 

It  is  also  assigned  that  the  court  erred  in  ovemiling  ap- 
pellant's motion  for  a  new  trial.     Neither  the  motion,  nor 
its  contents  or  reasons  in  support  thereof,  are  set  out 

5.  in  appellant's  brief,  as  required  by  the  rules  of  the 
Supreme  Court  and  this  Court;    but  as  it  appears 

from  the  headinor  ** points"  that  the  evidence  was  not  suf- 
ficient to  sustain  the  verdict,  and  there  has  been  an  attempt 
to  give  a  recital  of  the  evidence,  we  shall  give  attention  to 
this  question.  Prom  the  disjointed  recitals  and  statements 
concerning  the  evidence  it  is  indicated  that  the  case  was  one 
of  the  disappearance  of  the  assured  from  his  home.  The 
facts  concerning  his  disappearance,  his  circumstances,  do- 
mestic relations,  the  purpose  of  his  departure,  the  search 
and  inquiries  which  followed,  the  advertisements  in  a  news- 
paper in  Chicago,  and  in  a  newspaper  published  by  the  ap- 
pellant as  its  organ,  and  the  conversations  of  the  appellee 
with  an  official  of  the  appellant,  who  refused  further  pay- 
ments from  her  because  he  feared  he  would  be  receiving  dues 
from  a  dead  man,  were  sufficient  to  warrant  the  court  in 
submitting  the  question  of  insured's  death  to  the  jury.  Fur- 
thermore,  the    appellant   sets   forth   in   its   brief   a 

6.  section  of  its  laws,  which  was  pleaded  in  the  sec- 
ond paragraph  of  its  answer  and  appears  to  have 

been  proved,  as  follows:  **0n  the  death  of  a  life  bene- 
fit member  in  good  standing,  notice  thereof  shall  be 
sent  to  the  supreme  record  keeper  by  the  record  keeper 
of  the  tent  to  which  the  member  belonged."  Another 
section  so  pleaded  and  proved  provided  for  the  send- 
ing  of   blank    forms   for   proofs   of    death   to    the    record 
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keeper  of  the  tent  by  the  supreme  record  keeper,  upon  re- 
ceiving notice  of  such  death.  It  may  well  l)c  inferred  from 
the  evidence  that  the  local  tent  was  as  well  informed  of  all 
the  material  facts  concerning  the  death  of  the  assured  as  was 
the  appellee,  and  had  such  knowledge  of  the  facts  on  which 
the  jury  decided  that  the  assured  was  dead  that  it  was  in- 
cumbent upon  the  appellant's  agent  in  the  premises,  the  local 
tent,  to  give  the  notice  to  the  supreme  tent,  and  to  procure 
from  it  the  blank  form  of  proofs  of  the  death.  The  failure 
of  the  appellant  to  perform  its  duty  under  its  by-laws  in  this 
respect  could  not  deprive  the  beneficiarj'^  of  her  right  to  pay- 
ment under  the  certificate.  See  Supreme  Council,  etc.y  v. 
Boyle  (1894),  10  Ind.  App.  301. 

In  a  case  where  the  notice  was  to  be  furnished  by  the  bene- 
ficiary, it  was  said  that  to  hold  that  the  plaintiff  was  bound 
to  give  notice  of  the  death  of  her  husband,  with  full 

7.  particulars,  before  she  had  any  knowledge  of  the 

facts,  would  be  to  require  her,  by  a  technical  and  lit- 

» 

eral  construction,  to  do  an  impossible  thing,  which  was  not 
within  the  intention  of  the  parties  when  the  contract  was 
made.  Trippe  v.  Provident  Fund  Soc.  (1893),  140  N.  Y.  23, 
35  N.  E.  316,  22  L.  R.  A.  432,  37  Am.  St.  529. 

A  condition  in  a  policy  of  life  insurance  which  is  to 

operate  upon  the  contract  of  insurance  only  subsequent  to 

the  fact  of  the  death  must  receive  a  liberal  and  rea- 

8.  sonable   construction    in    favor    of    the   beneficiary. 
Trippe    v.    Provident    Fund    Soc,   supra.      **What 

constitutes  reasonable  diligence  or  reasonable  notice  must 
depend  upon  all  the  circumstances  of  each  particular  case." 
Insurance  Co.  of  North  America  v.  Brim  (1887),  111  Ind. 
281.  The  courts  do  not  favor  forfeiture  of  insurance  poli- 
cies.   *'If  the  insurer  acquires  actual  knowledge  of 

9.  the  accident  soon  after  its  occurrence,  it  is  plain  that 
the  real  purpose  of  the  notice  will  be  served;   •   •   • 

and  it  does  not  seem  that  the  insurance  contract  ought  to 
be  so  technically  construed  as  to  compel  the  insured,  or,  still 
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less  the  beneficiary,  to  furnish  in  an  unreasonably  short  time, 
and  under  penalty  of  forfeiture,  information  which  the  in- 
surer, by  its  agent  or  otherwise,  already  has."  Peele  v. 
Provident  Fund  Soc.  (1897),  147  Ind.  543,  553. 

There  is  some  criticism  in  appellant's  brief  upon  the  giv- 
ing andTefnsing  to  give  instructions  to  the  jury.    The  trial 
was  held  in  June,  1906.    There  is  no  bill  of  excep- 

10.  tion  containing  the  instructions.     The  instructions  in 
the   record,    which   apparently    were    given    on    the 

court's  own  motion,  are  not  numbered  consecutively,  and 

are  not  signed  by  the  judge.    Acts  1903,  p.  338,  §544a  Bums 

1905.    The  instructions  asked  by  the  appellant  are 

11.  not   numbered    consecutively,    and   the    instructions 
themselves  are  not  signed,  and  it  does  not  appear  that 

they  were  presented  to  the  court  before  the  commencement 
of  the  argument.  §558  Burns  1908,  §533  R.  S.  1881; 
§544a,  supra;  DuckwaU  v.  Williams  (1892),  29  Ind.  App. 
650;  Cleveland,  etc.,  B.  Co.  v.  Ward  (1897),  147  Ind.  256; 
White  V.  Su7i  Publishing  Co.  (1905),  164  Ind.  426.  It  is 
not  indicated  by  memoranda,  signed  by  the  judge,  what  in- 
structions so  requested  by  the  parties  were  given  or  what 
ones  were  refused.  §544a,  stipra.  The  exceptions  entered 
of  record  do  not  indicate  any  instnictions  by  numbers,  and 
there  is  no  available  means  of  determining  from  the  record 
which  of  the  instructions  asked  by  the  parties  were  given  and 
which  were  refused. 

Matters  which  counsel  have  sought  to  present  in  other 
forms  relating  to  the  admission  of  evidence  have  been  dis- 
posed of  by  what  we  have  already  said  in  disposing  of  other 
questions.  A  motion  to  dismiss  this  appeal  was  filed  by  the 
appellee,  based  upon  alleged  peculiarities  in  the  record,  which 
are  not  of  sufficient  importance  for  specific  mention. 

The  motion  to  dismiss  is  overruled,  and  the  judgment  is  af- 
firmed. 

Vol.  43—31 
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Helms  v.  Appleton  et  al. 

[No.  0,413.    Filed  October  9,  1908.    Rehearing  denied  January  29, 

1909.    Transfer  denied  April  G,  1909.] 

1.  Pleading. — Complaint. — Before  Justice  of  the  Peace. — ^A  com- 
plaint before  a  Justice  of  the  peace  is  sufficient  if  it  apprises  the 
defendants  of  the  nature  of  the  claim  and  states  facts  sufficient 
to  bar  another  action  for  the  same  cause,    p.  485. 

2.  Pleading. — Complaint. — Xames. — Initials. — Appeal. — ^The  failure 
of  the  plaintiff,  in  his  complaint,  to  use  the  full  Christian  names 
of  defendants  cannot  be  questioned  for  the  first  time  on  appeal, 
p.  485. 

3.  Principal  and  Subett. — Notes. — Absolute  Promise. — Collection 
of.  Before  Payment  of  Debt. — Where  an  indemnitor's  promise  to 
pay  the  debt  is  direct,  an  action  will  lie  thereon  before  payment 
of  the  debt  is  made  by  the  person  indemnified,    p.  485. 

4.  Principal  and  Surety. — Notes, — Conditional  Promise. — Where 
an  indemnitor  gave  his  note  to  certain  payees,  on  the  bade  of 
which  note  was  a  memorandum  providing  that  the  note  should 
be  collectible  in  case  another  debt  due  from  such  payees  was 
wholly  or  partly  unpaid,  and  then  only  in  a  certain  proportionate 
amount,  he  Is  liable  for  the  whole  sum,  where  it  is  shown  that 
the  note  is  past  due  and  none  of  such  debt  due  from  the  payees 
is  paid.    p.  486. 

5.  New  Trial. — Excessive  Recovery. — Appeal. — A  motion  for  a  new 
trial  assigning  as  a  reason  therefor  an  excessive  amount  of  re- 
covery i)r()perly  presents  the  question  whether  the  amount  of  the 
judgment  is  sustained  by  the  evidence,    p.  488. 

G.  New  Trial, — Excessive  Recovery. — Demand. — Where  there  is  a 
recovery  greater  than  the  demand,  and  the  evidence  sustains  the 
recovery,  the  question  of  recovering  more  than  the  amount  de- 
manded cannot  be  raised  by  a  motion  for  a  new  trial,  assigning 
error  in  the  amount  of  recovery,    p.  489. 

7.  Pleading. — Complaint. — When  Deemed  Amended  on  Appc-al. — 
Whore  the  recovery  was  for  an  amount  in  excess  of  the  demand. 
and  the  evidence  sustains  same,  the  complaint,  on  appeal,  will 
be  deemed  amended  in  the  court  l>elow  to  conform  to  such  re- 
covery,   p.  489. 

8.  Appeal. — Excessive  Recovery. — Conditional  Affirmance. — Remii- 
titur. — Where  the  judgment  below  was  excessive  in  a  certain 
amount,  the  Appellate  Court  may  affirm  same  on  condition  that 
a  remittitur  be  filed  for  such  excess,    p.  489. 

9.  Justices  of  the  Peace. — Jurisdiction. — Increase  of  Demand 
After  Filing  of  Suit. — Where  an  action  Is  filed  before  a  justice  of 
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the  peace  which  is  within  the  Jurisdiction  of  the  Justice  at  the 
time  of  filing,  the  accumulation  of  interest  and  costs  during  the 
litigation  will  not  defeat  his  Jurisdiction,    p.  490. 

Prom  Superior  Court  of  Marion  County  (70,469) ;  Oeorge 
F.  Mull,  Judge  pro  tern. 

Action  by  Wilford  D.  Appleton  and  oth(?r8  against  Francis 
M.  Helms.  From  a  judgment  for  plaintiffs,  defendant  ap- 
peals.   Affirmed  canditwuUly. 

Philip  Wilkinson,  for  appellant. 

Lawrence  R,  Cartwright,  Ricliard  J.  Roberts  and  Foster 
V,  Smith,  for  appellees. 

Rabb,  C.  J. — ^This  action  was  begun  by  the  appellees 
against  the  appellant  before  a  justice  of  the  peace,  and  was 
founded  upon  a  written  instrument  in  the  form  of  a  promis- 
sory note.  An  appeal  was  taken  from  the  justice  to  the 
court  below,  where  the  cause  was  tried  by  the  court.  The 
trial  was  begun  on  March  22,  1906,  and  on  that  date  the 
evidence  was  closed  and  the  cause  continued  for  argument. 
Later  in  the  term,  on  April  24,  the  appellees  moved  for  leave 
to  amend  their  complaint  with  reference  to  the  claim  for  at- 
torneys' fees,  and  to  introduce  further  evidence.  Further 
evidence  was  then  heard  by  the  court,  but  no  finding  or 
judgment  rendered,  and  a  finding  and  judgment  was  not 
rendered  in  the  cause  until  the  next  term  of  the  court,  on 
September  25,  1906,  when  a  finding  and  judgment  was  ren- 
dered in  favor  of  the  appellees.  At  that  time  no  ruling  of 
the  court  had  ever  been  entered  of  record  upon  appellees' 
motion  to  be  permitted  to  amend  their  complaint  \^nth  refer- 
ence to  attorneys'  fees.  Subsequently,  on  December  28, 
1906,  over  the  objection  and  exception  of  appellant,  and,  on 
appellees'  motion,  a  ninic  pro  tunc  order  was  directed  to  be 
entered  by  the  court,  showing  the  sustaining  of  appellees' 
motion  for  leave  to  amend  their  complaint  and  to  introduce 
further  evidence  as  of  April  27,  1906.  Appellant's  motion 
for  a  new  trial  was  overruled  on  September  28,  1906. 
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The  errors  assigned  and  discussed  here  are:  (1)  That  the 
appellees'  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action;  (2)  that  the  court  below  erred  in 
overruling  appellant's  motion  for  a  new  trial ;  (3)  that  error 
intervened  in  the  action  of  the  court  in  permitting  the  nunc 
pro  tunc  correction  of  the  record  to  be  made. 

The  instrument  in  writing,  which  was  the  foundation  of 
the  action,  was  as  follows: 

"$133.34.  Tipton,  Indiana,  December  21, 1903. 

Six  months  after  date,  for  value  received,  I  promise 
to  pay  [to  the  appellees,  naming  them],  or  order  $133.34 
and  attorneys'  fees.  Negotiable  and  payable  at  the 
Sate  Bank  of  Tipton,  Tipton,  Indiana,  without  any  re- 
lief whatever  from  valuation  or  appraisement  laws,  in- 
terest at  the  rate  of  seven  per  cent  per  annum  from  date 
until  paid,  payable  annually.  The  drawers  and  indors- 
ers  severally  waive  presentment  for  payment,  protest 
and  nonpayment  of  this  note. 

P.  M.  Helms." 

Upon  the  back  of  the  note,  at  the  time  of  its  execution, 
and  forming  a  part  of  it,  was  this  indorsement : 

'  *  This  note  is  given  for  the  purpose  of  indemnifying 
the  within  parties  from  any  loss  on  amount  secured  by 
them  for  money  borrowed  by  said  parties  for  the  pur- 
pose of  liquidating  debts  contracted  by  said  Acme  Oil 
&  Gas  Company,  and  it  is  collectible  only  in  case,  when 
the  same  is  due  and  unpaid  on  said  note,  in  proportion 
to  any  unpaid  balance,  to  amount  of  stock  held  at  organ- 
ization of  said  company." 

In  the  complaint  jSled  before  the  magistrate,  the  initials 
only  of  the  Christian  names  of  the  appellees  were  used,  and 
the  complaint  is  criticised  upon  this  score.  It  is  also  con- 
tended that  the  instrument  sued  upon  shows  that  it  was  only 
to  be  paid  upon  a  condition,  and  that  the  complaint  fails  to 
allege  the  performance  of  the  condition  upon  which  the 
money  due  upon  the  note  was  to  become  payable. 

We  think  neither  of  these  criticisms  can  be  sustained.  The 
same  rules  rej^arding  the  sufficiency  of  a  complaint  in  the 
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circuit  court  do  not  obtain  before  a  magistrate.    The 

1.  filing  of  the  instrument,  without  any  further  com- 
plaint, would  have  been  sufBcient.    Any  statement  of 

the  cause  of  action  before  a  magistrate  is  sufficient  if  it  ap- 
prise the  defendant  of  the  nature  of  the  claim,  and  be  such 
that  a  judgment  rendered  in  the  case  would  be  sufficient  to 
bar  another  action  for  the  same  cause  {Crocker  v.  Hoffman 
[1874],  48  Ind.  207,  and  cases  cited),  and  the  ques- 

2.  tion  of  the  use  of  the  initials,  instead  of  the  full 
Christian  names,  in  designating  the  plaintiffs  in  the 

case,  cannot  be  raised  for  the  first  time  in  this  court.  Mottp- 
ingstar  v.  Wiles  (1884),  96  Ind.  458,  and  cases  cited. 

The  second  error  assigned  calls  in  question  the  action  of 
the  court  in  overruling  appellant's  motion  for  a  new  trial. 
One  of  the  reasons  assigned  in  appellant's  motion  for  a  new 
trial  is  the  insufficiency  of  the  evidence  to  sustain  the  find- 
ing, and  this  involves  the  proper  interpretation  of  the  con- 
tract sued  on.  The  evidence  shows  that  the  notes  given  by 
the  appellees,  for  money  borrowed  by  them  to  pay  the  debts 
of  the  Acme  Oil  &  Gas  Company,  were  wholly  unpaid  and 
long  overdue  at  the  time  this  action  was  begun. 

It  is  appellant's  theory  that  by  the  terms  of  the  obliga- 
tion sued  on  nothing  was  due  thereon  until  the  appellees  had 
actually  paid  something  upon  the  liability  they  were 

3.  under  for  the  borrowed  money,  on  account  of  which 
the  indemnity  was  given,  and  that  the  appellant's  con- 
tract was  to  indemnify  the  appellees  against  loss  or  damage 
on  account  of  the  liability  they  had  assumed,  and  not  to  in- 
demnify them  against  a  liability  for  probable  loss ;  whereas 
the  appellees  contend  that  the  contract  sued  on  contains  an 
absolute  agreement  to  pay,  and  should  be  construed  as  a 
contract  to  indemnify  against  liability  for  probable  loss.  The 
face  of  the  instrument  contains  an  absolute  agreement  to 
pay  a  given  sum  of  money  at  a  particular  date.  It  is  the  set- 
tled law  that  when  there  is  a  direct  promise  to  pay  the  debt 
indemnified  against,  an  action  will  lie  for  a  breach  of  such 
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contract  in  favor  of  the  party  indemnified,  upon  the  maturity 
of  the  debt  indemnified  against,  and  without  the  payment  of 
the  debt  on  his  part.  Gunel  v.  Cue  (1880) ,  72  Ind.  34 ;  Wed- 
dle  V.  Stone  (1859),  12  Ind.  625;  Devol  v.  Mcintosh  (1864), 
23  Ind.  529;  Malott  v.  Go/f  (1884),  96  Ind.  496;  Strong  v. 
Taylor  School  Tp.  (1881),  79  Ind.  208;  South  Side,  etc., 
Assn,  V.  Cutler  &  Savidge  Lumber  Co,  (1878),  64  Ind.  560; 
Bodkin  v.  Merit  (1882),  86  Ind.  560;  MUburn  v.  Milburn 
(1895),  143  Ind.  187. 

This  is  conceded  by  appellant,  but  he  contends  that  there 

is  a  clear  distinction  to  be  taken  between  the  contract  here 

sued  on  and  that  contained  in  an  ordinary  indenmi- 

4.  fying  mortgage,  whereby  the  mortgagor  agrees  to 
pay  the  debts  secured  by  the  mortgage ;  that  the  con- 
dition upon  which  the  notes  sued  on  here  was  to  become 
payable  distinguishes  this  case  from  the  cases  cited,  and,  as 
we  understand  his  argument  and  construction  of  the  con- 
tract, it  is  that  the  note  was  to  be  collectible  only  for  such 
artiount  as  the  payees  were  compelled  to  pay  on  the  money 
borrowed  by  them  to  pay  the  debts  of  the  Acme  Oil  &  Gas 
Company,  and  then  only  in  proportion  to  the  amount  of 
stock  held  by  appellant  in  the  company  at  its  organization. 
It  is  clear  from  the  memorandum  on  the  back  of  the  note 
that  the  same  was  given  to  indemnify  the  appellees  on  ac- 
count of  money  borrowed  by  them  on  their  personal  credit 
to  pay  the  debts  of  the  Acme  Oil  &  Gas  Company.  Beyond 
this  the  intention  of  the  parties  as  expressed  by  the  writing 
is  ambiguous,  obscure,  and,  without  the  aid  of  extraneous 
facts,  unintelligible. 

The  expression,  **is  collectible  only  in  case,  when  the  same 
is  due  and  unpaid  on  said  note,  in  proportion  to  any  unpaid 
balance,  to  amount  of  stock  held  at  organization  of  said 
company,"  standing  by  itself,  unaided  by  any  other  light 
except  that  reflected  from  the  expressions  contained  in  the 
writing,  is  without  sense  or  meaning;  but,  read  in  the  light 
of  the  circumstances  luider  which  it  was  made,  does  admit  of 
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a  reasonable  interpretation.  The  evidence  shows  that  the 
appellant  and  appellees,  together  with  other  parties,  were 
stockholders  in  the  Acme  Oil  &  Gas  Company;  that  the  com- 
pany was  at  tlie  time  embarrassed  with  debts,  and  its  credit 
exhausted;  that  it  was  engaged  in  a  struggle  to  develop  gas- 
fUtid  oil-wells  in  the  State  of  Indiana ;  that  in  this  state  of 
affairs  it  was  the  view  of  the  appellant  and  appellees  that 
the  debts  against  the  company  should  be  paid.  It  required 
$2,000  to  accomplish  this  purpose,  and  it  was  agreed  between 
the  parties  that  this  money  should  be  raised  by  the  appellant 
and  appellees,  appellant  agreeing  to  pay  his  share,  and  to 
this  end  the  appellees  borrowed  the  money  and  gave  their 
individual  notes  for  the  same.  Appellant  did  not  sign  these 
notes  and  was  not  liable  upon  them,  but  gave  to  the  appel- 
lees the  note  in  suit,  in  lieu  of  becoming  a  party  with  them 
upon  the  notes  for  the  $2,000,  such  note  representing  his 
share  of  the  liability.  It  was  the  expectation  of  the  parties 
that  the  profits  arising  from  the  operation  of  the  company 
would  pay  oflf  and  discharge  this  debt  of  $2,000  incurred  by 
the  stockholders,  and  that  none  of  them  would  be  required 
to  pay  anj-thing  on  that  account.  Interpreted  in  the  light 
of  these  facts,  we  think  that  the  expression, 

**  collectible  only  in  case,  when  the  same  is  due  and  un- 
paid on  said  note,  in  proportion  to  any  unpaid  balance, 
to  amount  of  stock  held  at  organization  of  said  com- 
pany,'' 

used  in  said  indorsement,  means,  and  is  to  be  interpreted 
as  meaning,  that  when  the  note  became  due,  if  any  part  of 
the  $2,000  had  been  then  paid,  there  should  be  collected  from 
the  appellant  on  said  note  only  such  sum  as  his  share  of  the 
stock  of  said  company  proportionately  bore  to  the  unpaid 
debt,  considering  that  each  share  of  stock  should  contribute 
an  equal  amount  to  the  payment  of  the  same.  The  contract 
to  pay  whatever  would  be  due,  be  it  much  or  little,  was  clear 
and  direct,  and  inasmuch  as  the  evidence  without  contra- 
diction shows  that  none  of  the  $2,000  had  been  paid,  and  the 
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note  in  suit  was  long  past  due  when  the  suit  was  brought,  the 
full  amount  of  the  note  became  due  and  payable,  and  appel- 
lant's liability  therefor  became  fixed  for  the  whole  amount. 
Another  question  presented  by  appellant's  motion  for 
a  new  trial  is  that  the  amount  of  recovery  is  excessive, 
and  with  this  may  well  be  considered  the  fiuestion  pre- 
sented by  appellant's  third  assignment  of  error,  calling  in 
question  the  action  of  the  court  below  in  permitting  the 
ninic  pro  tunc  correction  of  the  record. 

The  instrument  sued  on,  as  will  be  observed,  provides  for 
the  pajTnent  of  attorneys'  fees.     The  appellant's  complaint 

averred  *4hat  a  reasonable  attorneys'  fee  is  $20." 
5.    No  specific  general  sum  was  named  in  the  demand  for 

judgment,  the  demand  being  **for  $133.34,  and  in- 
terest at  seven  per  cent  per  annum,  and  $20  attorneys'  fees." 
At  the  date  of  the  rendition  of  the  judgment  the  principal 
and  interest  on  the  note  amounted  to  $159.  The  finding  and 
judgment  in  appellees'  favor  was  for  $218.25.  This  was 
$9.25  in  excess  of  any  finding  the  evidence  in  the  record 
would  justify  in  appellees'  favor,  and  was,  to  that  extent  at 
least,  an  error  against  appellant,  and  the  question  was  prop- 
erly raised  by  appellant's  motion  for  a  new  trial.  The  find- 
ing shows  that  $50  of  the  $218.25  was  allowed  by  the  court 
as  attorneys'  fees,  and  there  was  evidence  introduced  suf- 
ficient to  justify  this  finding.  The  nunc  pro  tunc  correction 
of  the  record,  called  in  question  by  appellant's  assignment 
of  error,  related  solely  to  an  application  claimed  by  appel- 
lees to  have  been  made  to  the  court  below,  pending  the  trial, 
for  leave  to  amend  their  complaint  with  reference  to  the 
claim  for  attorneys'  fees,  and  to  introduce  evidence  after 
the  cause  had  been  closed,  and  the  rulings  of  the  court  upon 
these  applications,  it  being  the  contention  of  appellant  that 
the  apellees  were  limited  in  their  recovery  to  the  amount 
claimed  in  the  complaint  for  attome3rs'  fees,  and  that  it 
was  therefore  an  error,  apparent  on  the  record  as  it  stood 
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before  the  correction,  for  the  court  to  allow  appellees  more 
than  $20  attorneys'  fees,  the  amount  claimed  in  the  com- 
plaint. 

It  may  be  considered  for  the  purposes  of  this  case  that 

the  court  did  err  in  permitting  the  nunc  pro  tunc  correction 

of  the  record  to  be  made.    Then  how  does  the  case 

6.  stand?    The  court  has  allowed,  and  the  evidence  has 
justified  the  allowance  of,  a  greater  sum  than  the 

complaint  demands  for  attorneys'  fees,  and  the  only  manner 
in  which  this  action  of  the  court  is  called  in  question  is 
by  a  motion  for  a  new  trial  assigning  as  a  reason  that  the 
amount  of  recovery  is  excessive.  The  question  cannot  be 
raised  in  this  way.  It  is  only  such  an  excessive  amount  as  the 
evidence  fails  to  warrant  that  can  be  thus  complained  of. 
The  complaint  with  reference  to  any  amount  proved 

7.  within  the  issues  could  have  been  amended  in  the 
court  below,  after  finding  or  verdict,  to  correspond 

with  the  proof,  and  in  this  court  will  be  treated  as  amended. 
Webb  V.  Thompson  (1864),  23  Ind.  428;  Barnes  v.  Roemcr 
(1872),  39  Ind.  589;  White  v.  Slellivagon  (1876),  54  Ind. 
186 ;  McKinney  v.  State,  ex  rel  (1889) ,  117  Ind.  26 ;  Raymond 
V.  Williams  (1865),  24  Ind.  416;  Ke-tuc-e-mxin-guah  v.  J/c- 
Clure  (1890),  122  Ind.  541;  Noyes  Carriage  Co.  v.  Bobbins 
(1903),  31  Ind.  App.  300;  Robinson  v.  Jamison  (1870),  3:^ 
Ind.  122;  Louisville,  etc.,  R.  Co.  v.  Steele  (1893),  6  In<l. 
App.  183;  Bozarthy.  McGillicuddy  (1898),  19  Ind.  App.  26. 
It  is  manifest  from  the  record  that  the  error  of  $9.2.') 
against  the  appellant  was  simply  a  miscalculation  of  the 
amount  of  interest  due  upon  the  note  in  suit.     But 

8.  it  was  an  error  that  the  appellant  is  entitled  to  have 
corrected.    It  does  not  necessarily  require  the  reversal 

of  this  case.    Schafrr  v.  Smith  (1878),  63  Ind.  226;  Frazrr 
V.  Boss  (1879),  66  Ind.  1;   Diehl  v.  State  (1901),  157  Ind. 
549;  Oil  School  Tp.  v.  Marling  (1901),  27  Ind.  App.  525. 
It  is  ordered  that  the  judgment*  of  the  court  below  be  af- 


490  APPELLATE  COURT  OP  INDLANA, 

Helms  r.  Appleteii — lo  Ind.  Am)-  482. 

firmed,  at  appellees'  costs,  if,  within  thirty  days,  appellees 
shall  enter  a  remittitur  of  $9.25,  as  of  the  date  of  the  judg- 
ment ;  otherwise  it  is  ordered  that  the  judgment  be  reversed, 
and  a  new  trial  granted. 

On  Petition  for  Rehearing. 

Rabb,  J. — Appellant  insists  in  his  petition  for  rehearing 
that  the  judgment  rendered  in  the  court  below  must  be  re- 
versed, for  the  reason  that  the  action  originated  be- 

9.  fore  a  justice  of  the  peace,  and  therefore  the  com- 
plaint could  not  be  amended  in  the  circuit  court  to 
increase  the  plaintiffs'  demand  beyond  $200,  and  that  a  judg- 
ment for  over  that  amount  is  void.  This  question  was  not 
raised  in  appellant 's  original  brief,  but  we  have  given  it  due 
consideration. 

The  case  was  begun  before  a  justice  of  the  peace  on  Novem- 
ber 16,  1905.  The  appellant  appeared  before  the  justice  and 
made  defense.  The  case  Avas  tried  before  the  justice,  and 
judgment  rendered  in  appellant's  favor  on  December  1,  1905. 
There  was  at  that  time  due  on  the  note,  of  principal  and  in- 
terest, $151.47,  and  whatever  would  be  a  reasonable  attor- 
neys' fee,  not  exceeding  $20,  the  amount  then  demanded  in 
the  complaint.  This  was  all  that  was  demanded  in  the  com- 
plaint, and  it  would  have  been  the  limit  of  the  appellees' 
recovery  had  judgment  been  rendered  in  their  favor  at 
that  time,  and  this  they  were  then  entitled  to  recover.  The 
jurisdiction  of  the  justice  was  fixed  when  the  suit  was  begun, 
and  by  the  amount  then  claimed.  This  question  was  decided 
by  the  Supreme  Court  as  early  as  the  case  of  Oregg  v.  Wood- 
en (1856),  7  Ind.  499,  where  the  court  said  with  reference 
thereto  that  the  statute  fixing  the  jurisdiction  of  a  justice  of 
the  peace,  so  far  as  the  amount  involved  is  concerned,  re- 
fen*ed  to  the  amount  claimed  at  the  time  the  action  was 
commenced.  The  jurisdiction  having  once  attached,  will  not 
be  defeated  by  a  defense  of  the  cause,  and  the  accumulation 
of  interest  pending  the  suit,  may  be  recovered. 
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In  Bargis  v.  Farrar  (1873),  45  Ind.  41,  the  same  rule  is 
recognized,  and  a  judgment  rendered  for  over  $200  in  a 
ease  brought  before  a  magistrate  and  appealed  to  the  circuit 
court  was  aflfirmed,  where  it  appeared  that  at  the  time  the 
action  was  commenced  before  the  justice  the  amount  claimed 
and  due  was  within  the  jurisdiction  of  the  justice,  but  the  ac- 
cumulation of  interest  during  the  pendency  of  the  action 
increased  the  amount  to  over  that  sum. 

In  the  case  of  Stair  v.  Bishop  (1889),  121  Ind.  273,  the 
court  said  with  reference  to  this  question :  **  If  a  defendant, 
who  is  sued  before  a  justice,  appeals  and  thus  adds  to  the 
fees  of  the  attorneys  in  the  case  where  he  undertakes  to 
pay  reasonable  attorneys'  fees,  he  has  no  just  reason  to  com- 
plain if  he  is  compelled  to  pay  an  increased  fee." 

It  is  true  that  here  the  appellant  did  not  take  the  appeal 
from  the  justice  of  the  peace,  but  that  does  not  alter  the 
case.  It  is  conclusively  adjudged  that  he  justly  owed  the 
debt,  and  all  he  did  in  resisting  its  payment  was  wrongful. 
Had  he  permitted  the  appellees  to  take  judgment  on  the 
note  before  the  justice,  which  they  were  legally  entitled  to  do, 
the  amount  of  the  judgment  could  not  have  exceeded  $171, 
but  he  appeared  to  appellees'  action  and  procured  the  jus- 
tice to  render  an  erroneous  judgment  against  appellees,  thus 
compelling  the  appellees  to  appeal  the  case  to  the  circuit 
court  in  order  to  enforce  their  rights,  thereby  involving  the 
necessary  increase  in  the  attorneys'  foes  and  interest.  IIo 
now  insists  that  because  appellees'  claim  grew,  on  account 
of  such  resistance  on  his  part,  the  court  has  lost  jurisdiction 
to  render  judgment  for  all  that  is  due  him.  His  contention 
is  without  support  of  reason,  justice  or  authority. 

Petition  for  rehearing  overruled. 
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Second  National  Bank  v.  Gibboney. 

[No.   G,G2C.     Filed   April   7,    1909.] 

1.  Tbiau — Interrogatories, — When  Controlling. — Answers  to  the 
interrogatories  to  the  jury  control  tlie  general  verdict  only  where 
they  are  in  irreconcilable  conflict  therewith  under  any  supposable 
facts  within  tlie  issues,    p.  493. 

2.  Teiau — Interrogatories, — Uncertainty. — Banks. — Title  to  Money 
Deposited. — In  an  action  by  a  sister  for  money  deposited  for  lier 
in  defendant  bank  by  her  brother,  and  subsequently  checked  out 
by  him,  using  her  name  without  authority,  interrogatories  asking 
whether  the  money  checked  out  by  him  was  his  money,  and 
whether  his  creditors  were  entitled  thereto,  are  uncertain,  and 
any  answers  which  could  have  been  made  thereto  could  not  con- 
trol a  general  verdict  for  plaintiflF.    p.  493. 

3.  Evidence. — Failure  to  Produce  Material  Witness. — Where  a 
party  fails  to  produce  a  material  witness  within  such  party*s 
reach,  the  Jury  may  infer  that  his  testimony,  if  produced,  would 
be  unfavorable  to  such  party,    p.  497. 

4.  Banks  and  Banking. — Pass-Books. — Admissions. — A  pass-book, 
containing  a  record  of  the  time  and  amount  of  deposits.  Is  an  ad- 
mission by  the  bank  that  it  owes  sucD  depositor  the  money  therein 
specified,    p.  497. 

5.  Banks  and  Banking. — Pass-Books. — Contracts. — ^The  entry  in  a 
pass-book  of  money  received  by  a  bank  constitutes  a  contract  to 
repay  such  money  to  tlie  depositor  or  order,    p.  497. 

C.  Banks  and  Banking. — Deposits. — Pass-Book. — Title. — The  de- 
posit of  money  in  a  party's  name  and  the  delivery  of  a  pass-book 
to  her,  passes  the  title  of  the  deposit  to  her.    p.  497. 

7.  Banks  and  Banking. — Deposits. — Checks. — The  drawing  of  a 
check  in  favor  of  plaintiff  and  the  deposit  of  same  to  plaintiflTs 
credit,  constitute  the  plaintiff  a  depositor,  and  the  charging  of 
such  check  to  the  drawer's  account  and  crediting  it  to  plaintHTs 
ac*count  constitute  an  acceptance  of  such  check,    p.  498. 

8.  Principal  and  Agent. — Deposits. — Checking. — Banks. — ^An  agent 
authorisscd  to  deiwslt  money  for  another  In  a  bank,  has  no  Im- 
plied authority  to  che(»k  out  such  money,    p.  498. 

9.  EsTOPPEi^ — Checking  Money. — Banks. — ^Where  a  brother  depos- 
ited money  to  the  credit  of  his  sister,  a  pass-book  being  issued  to 
her,  and  he  afterwards  without  her  knowledge  or  consent  checked 
out  such  money,  using  her  name,  the  sister  is  not  estopped  from 
maintaining  an  action  against  such  bank  for  the  amount  of  such 
deposit,    p.  498. 

10.  Banks  and  Banking. — Deposits. — False  8igf*(itnre, — In  an  ac- 
tion against  a  bank  to  recover  money  withdrawn  by  means  of 
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forged  checks,  tbe  burden  is  upon  the  defendant  to  show  how 
the  false  signature  upon  the  bank's  signature  book  was  placed 
there,    p.  499. 

Prom  Harrison  Circuit  Court;  Christopher  W.  Cook, 
Judge. 

Action  by  Caroline  Gibboney  against  the  Second  National 
Bank  of  New  Albany.  Prom  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

C.  L.  &  H.  E.  Jewett  and  William  Ridley,  for  appellant. 
Stotsenburg  cfe  Weathers,  for  appellee. 

CoMSTOCTK,  P.  J. —  Appellee  filed  her  amended  complaint, 
in  two  paragraphs,  in  the  Clark  Circuit  Court  to  recover 
the  sum  of  $980.93,  money  which  the  appellee  alleged  she 
had  deposited  in  the  name  and  by  the  style  of  **Mr8.  Perry 
Gibboney"  in  appellant's  bank.  The  cause  was  venued  to  the 
Harrison  Circuit  Court,  where  it  was  tried  by  jury 
upon  the  two  paragraphs  of  the  amended  complaint,  the  an- 
swers of  the  appellant  in  general  denial,  plea  of  payment, 
and  two  affirmative  paflagraphs,  and  the  appellee's  reply  in 
denial  and  in  avoidance,  resulting  in  a  verdict  in  favor  of 
appellee  for  $1,166.66,  and  judgment  rendered  for  that 
amount.  With  the  general  verdict  the  jury  returned  an- 
swers to  certain  interrogatories  submitted  by  the  court. 

One  of  the  specifications  of  error  is  the  action  of  the  court 
in  overruling  appellant's  motion  for  judgment  on  the  an- 
swers to  interr(^atories  notwithstanding  the  general 

1.  verdict.  It  is  the  recognized  rule  that  a  special  find- 
ing of  facts  controls  the  general  verdict  only  when 
there  is  an  irreconcilable  conflict  between  the  two,  and  the 
facts  shown  by  the  answers  to  interrogatories  must  exclude 
the  possible  existence  of  other  controlling  facts  relating  to 
the  same  subject  which  might  have  been  proved  under  the 
issues.  There  is  no  such  conflict  presented  by  the  answers 
before  us,  and  the  court  properly  overruled  said  motion. 

It  is  claimed  that  the  court  erred  in  refusing  to  submit  to 
the  jury  the  following  interrogatories:  *'68.  Was  the  money 
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which  was  cheeked  out  by  Chester  W.  Kay  his  money? 

2.  69.  Was  said  money,  money  to  which  the  creditors 
of  Chester  W.  Kay  were  entitled!"  These  interroga- 
tories were  uncertain,  but,  in  .addition,  no  answer  or  answers 
that  might  have  been  made  to  them  could  have  overthrown 
the  general  verdict. 

The  pertinent  facts,  as  established  by  the  evidence,  are 
substantially  as  follows:  About  three  years  before  the  d^ 
posits  were  made  the  appellee,  Caroline  Kay,  lived  with  her 
mother,  who  was  in  bad  health,  and  her  brother,  Chester  W. 
Kay,  in  the  town  of  Greenville,  Floyd  county,  about  twelve 
miles  north  of  New  Albany.  The  mother  furnished  the  son 
$500  with  which  to  start  a  store,  with  the  agreement  and  ar- 
rangement that  he  should  take  care  of  appellee.  Chester  W. 
Kay,  who  was  also  in  bad  health,  was  assisted  in  the  store 
by  the  appellee,  who  not  only  clerked  in  the  store  but  took 
care  of  the  invalid  mother  and  finally  the  invalid  brother. 
On  December  7,  1899,  appellee,  who  was  nineteen  years  old, 
married  Perry  Gibboney.  After  appellee's  marriage  she 
adopted  and  used  her  husband's  name,  and  has  at  all  times 
signed  her  name  **Mrs.  Perry  Gibboney."  Appellee's  serv- 
ices in  the  store  and  to  her  brother  were  worth  more  than 
$1,000.  A  few  days  after  the  marriage,  sometime  between 
December  7  and  18,  Kay  sold  the  store  for  $2,104.83.  At 
that  time,  and  before  he  received  the  money  for  the  store, 
Kay  had  more  than  $1,000  in  bank.  In  pursuance  of  the 
agreement  made  with  the  mother,  and  in  payment  of  appel- 
lee's services,  Kay  agreed  to  pay  her  $1,000.  He  gave  her 
about  $20  in  cash,  and  was  to  deposit  the  remainder  in  ap- 
pellant bank  for  appellee.  This  was  agreed  to  by  both  Kay 
and  appellee.  On  the  morning  of  December  13  Kay  and 
appellee  were  in  the  store,  and  he,  in  her  presence,  gave 
Philip  Smith,  a  stage  driver,  $400,  with  the  instruction  to 
deposit  same  to  the  order  of  Mrs.  Perry  Gibboney  in  appel- 
lant bank.  A  deposit  slip  was  on  that  date  made  out  at  the 
bank  showing:    ** Deposited  by  Mrs.  Perry  Gibboney,  cur- 
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rency,  $333;  gold,  $15;  silver,  $4;  check,  $48;  total,  $400.*' 
Two  days  later,  Kay,  having  in  appellant  bank  $622.93,  drew 
a  check  payable  to  Mrs.  Perry  Gibboney  for  $580.93,  and 
then  wrote  Mrs.  Perry  Gibboney 's  name  on  the  back  and 
sent  it  by  the  stage  driver.  Smith,  to  the  appellant  bank  to 
be  deposited  to  Mrs.  Gibboney 's  account.  Mrs.  Gibboney 
knew  that  the  deposits  were  made  for  her,  but  in  what  form — 
whether  cash  or  checks — she  did  not  know.  The  bank  re- 
ceived the  second  deposit,  mad€  out  a  deposit  slip  of  that 
date:  ** Deposited  by  Mrs.  Perry  Gibboney,  check  $580.93.'' 
Said  check  was  charged  to  Kay's  account  on  that  date,  leav- 
ing him  $42  which  remained  therein  until  December  23, 
1899,  when  he  deposited  $908.25.  The  appellant  issued  a 
pass-book  to  Mrs.  Perry  Gibboney,  which  was  carried  to 
Greenville  by  the  stage  driver  and  given  to  appellee.  The 
pass-book  was  in  the  usual  form,  in  the  name  of  Mrs.  Perry 
Gibboney,  showing  the  two  deposits  amounting  to  $980.93. 
Appellee  took  the  pass-book  to  her  home  and  kept  it  in  her 
possession  until  she  went  to  Crawfordsville  to  make  lier 
home,  which  was  on  December  23,  1899,  when  she  left  the 
pass-book  with  her  brother  for  safe-keeping.  She  was  then 
nineteen  years  of  age,  had  never  done  any  banking  busi- 
ness, and  did  not  know  that  she  needed  the  book  to  draw  her 
money.  After  leaving  her  old  home  appellee  saw  her  brother 
but  once,  when  he  came  for  a  short  visit  with  her,  until  the 
day  before  his  death  in  June,  1901.  A  false  signature  Avas 
found  pasted  in  the  bank's  signature  book.  The  signature 
was  on  a  piece  of  white  paper,  and  in  the  handwriting  of 
Kay,  but  when  written,  by  whom  sent,  when  pasted  in,  or 
when  received  by  the  bank  is  not  shown.  After  appellee 
left  her  home  on  December  23,  1899,  for  Crawfordsville,  said 
Kay  from  time  to  time,  without  her  knowledge,  drew  checks 
and  signed  the  name  of  ^Irs.  Perry  Gibboney,  and  these 
cheeks  were  honored  by  the  hank.  All  these  checks  were 
without  the  authority  of  appellee,  and  in  fact  w^ere  forgeries. 
On  January  23,  1900,  all  of  the  money  except  $64  having 
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been  drawn  out  by  these  forged  checks,  a  counter  receipt, 
which  was  used  by  banks  at  that  time  to  evade  the  pa3rment 
of  a  stamp,  and  could  be  drawn  only  by  a  customer  in  -per- 
son at  the  counter  of  the  bank,  was  presented  to  appellant 
bank  and  paid.  It  was  signed  by  the  same  forged  signature. 
Kay  at  the  time  of  making  these  forgeries  had  a  deposit  in 
his  own  name  of  more  than  $1,000.  A  widowed  sister  of 
Kay's  discovered  him  writing  appellee's  name  to  a  check, 
and  expressed  surprise,  and  asked  him  for  an  explanation, 
but  he  gave  an  evasive  reply,  stating:  **The  money  is 
there.*'  Kay  married  after  appellee  left  home,  but  spent 
considerable  of  his  time  in  search  for  health  in  North  Caro- 
lina and  Colorado,  and  died  in  June,  1901.  His  father-in- 
law,  Ooss,  administered  his  estate,  which  consisted  of  $775.24 
cash  in  bank,  a  stock  of  implements  and  hardware,  together 
with  other  personalty,  the  amount  of  the  estate  not  being 
given.  Appellee  wrote  for  her  money  July  24,  1901,  and 
continued  to  write  for  it  during  August  and  September  of 
that  year,  and  although  Kay's  estate  was  not  settled  for 
nearly  a  year  afterwards,  the  bank  took  no  steps  to  recover 
the  money  it  hiul  wrougfully  paid  out.  Appellee  made  no 
demand  for  her  money  for  a  year  and  a  half,  because  she 
was  saving  it  to  purchase  her  a  home.  After  the  bank  re- 
fused to  pay  appelle(^  she  thought  she  would  have  to  have 
her  bank-book  in  ordtn*  to  get  it.  She  finally  got  the  book 
from  the  widow  of  her  brother  in  the  summer  of  1903,  and 
employed  an  attorney  to  get  her  money.  The  attorney,  after 
making  a  legal  demand  l)oth  by  check  and  tendering  a  re- 
ceipt, brought  suit.  The  answers  of  appellant  to  interroga- 
tories propounded  to  it  show  that  appellant  denied  ever  hav- 
ing an  account  with  appellee,  or  having  in  any  manner  dealt 
with  her.  Appellee  never  furnished  any  signature  to  the 
bank,  and  did  not  know  that  one  was  required.  After  the 
forged  checks  were  paid  by  the  bank  and  canceled  the  bank 
did  not  return  them  to  its  customer  as  is  usual  in  such 
cases,  but  retained  them.     The  name  *'Oibbonev"  on  the 
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back  of  the  $580.93  check  and  on  some  of  the  other  checks 
being  spelled  with  an  *'m*'  instead  of  an  **n.''  When  ap- 
pellee got  the  pass-book  from  the  widow  of  Kay  in  1903,  and 
after  the  matter  of  the  forgeries  had  been  discovered,  there 
was  found  therein  an  entry  of  the  checks  drawn,  apparently 
in  Kay's  handwriting,  but  when  made  or  under  what  cir- 
cumstances is  unknown.  Appellee  in  1902  moved  from 
Crawfordsville  to  Marion,  Indiana,  where  she  still  resides. 

The  absence  of  the  testimony  of  G.  W.  Harrison,  who  was 

cashier  of  the  appellant  bank  at  the  time  the  deposits  were 

made,  and  whose  testimony  was  within  the  reach  of 

3.  appellant,  is  noted.    Prom  this  fact  the  jury  was  at 
liberty    to    infer    that    his    testimony    would    have 

been  unfavorable  to  appellant. 

No  error  is  predicated  upon  the  admission  or  the  rejection 
of  evidence.  The  facts  proved  were  all  within  the  issues,  and 
we  may,  without  considering  in  detail  the  various  pleadings, 
pass  upon  the  final  question — the  ultimate  rights  of  the  par- 
ties upon  the  merits  of  the  cause.  Appellee's  brother  rec- 
ognized his  financial  obligations  to  her,  and  paid  her,  as 
shown,  by  cash  and  by  deposits  in  bank  in  her  favor. 

4.  When  the  deposits  in  question  were  made,  and  the 
amount  and  date  thereof  entered  in  the  pass-book 

issued  to  appellee,  it  was  an  admission  that  the  bank  was  a 
debtor  to  appellee.  Lamb  v.  Morris  (1889),  118  lud.  179,  4 
L.  R.  A.  Ill;  President,  etc.,  v.  Lydig  (1809),  4  Johns.  (N. 
Y.)  •377,  4  Am.  Dec.  289;  Hepburn  v.  Citizens  Bank,  etc, 
(1847),  2  La.  Ann.  1007,  46  Am.  Dec.  564.  The  entry  in 
the  pass-book  was  a  contract  to  repay  the  money  to 

5.  the  depositor  or  her  order.  Long  v.  Straus  (1886),  107 
Ind.  94,  57  Am.  Rep.  87;   Coffin  v.  Henshaw  (1858), 

10  Ind.  277. 
The  depositing  of  the  money  in  appellee's  name,  and  the 
delivery  of  the  pass-book  to  her,  passed  title  to  ap- 

6.  peUee.     Jacobs  v.  Jolley   (1902),  29  Ind.  App.  25; 
Goch  V.  People's  8av,  Bank  (1903),  31  Ind.  App.  67. 

Vol.  43—32 
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The  acceptance  of  the  check  of  Chester  W.  Kay,  and 

charging  him  with  the  amount  of  the  check,  and  placing  the 

proceeds  to  the  credit  of  the  payee,  created,  between 

7.  the  bank  and  appellee,  the  relation  of  debtor  and 
creditor.    Harrison  v.  Wright  (1885),  100  Ind.  515,  50 

Am.  Rep.  805;  Quattrochi  Bros.  v.  Farmers  and  Merchants 
Bank  (1901),  89  SIo.  App.  500.  The  transfer  of  the  $580.03 
from  the  account  of  Kay  to  that  of  appellee  did  not  harm 
the  bank.  The  effect  was  the  same  as  if  Kay  had  drawn 
the  check  in  his  own  favor,  received  the  money  therefor, 
and  deposited  it  to  the  credit  of  appellee.  Such  action  on 
the  part  of  the  bank  constituted  an  acceptance  of  the  check. 
Commercial  Nat.  Bank  v.  Lincoln  Fuel  Co.  (1896),  67  111. 
App.  166;  Bryan  v.  First  N&t.  Bank  (1903),  205  Pa.  St.  7, 
54  Atl.  480. 

The  deposits  were  not  made  in  either  case  by  Kay,  but 

were  taken  by  the  stage  driver,  and  by  him  deposited.    An 

agent  who  is  authorized  to  make  a  deposit  in  a  bank 

8.  has  no  implied  authority  to  draw  it  out.     Walker  v. 
State  Trust  Co.  (1899).  40  Hun,  App.  Div.,  55,  57 

N.  Y.  Supp.  525;  Heath  v.  .Yew  Bedford,  etc..  Trust  Co. 
(1904),  184  Mass.  481,  483,  69  N.  E.  215;  Brotvn  v.  Daugh- 
erty  (1903),  120  Fed.  526. 

The  foregoing  acts  of  Chester  W.  Kay  and  of  the  appel- 
lant placed  the  title  of  these  deposits  in  appellee. 

9.  What  did  she  do  to  divest  that  title  or  to  estop  her- 
self from  asserting  her  rights  as  a  creditor  of  the 

bankT 

Appellee  did  not  see,  during  the  lifetime  of  her  brother, 
the  pass-book,  after  any  portion  of  the  deposits  had  been 
checked  out  and  entries  made  of  the  same.  She  received  no 
statement  of  her  account  from  the  bank.  She  was  unfamiliar 
with  the  business  methods  of  banks.  That  she  made  no  in- 
quiry as  to  the  state  of  licr  account  until  July,  1901,  eighteen 
months  after  Ihe  first  deposit  was  made,  may  be  explained 
by  the  right  that  she  had  to  depend  upon  the  money's  re- 
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maining  to  her  credit  in  the  bauk  until  she  either  checked 
it  out  herself  or  authorized  some  one  else  to  do  so.  This  she 
knew  she  had  not  done.  Her  brother  died  in  June,  and  a 
month  afterward  she  demanded  her  money,  which  demand 
was  refused.  It  does  not  appear  how  or  when  the  false  sig- 
nature was  put  upon  the  bank  signature  book.     The 

10.  burden  of  this  was  upon  appellant.  Had  appellee  re- 
ceived statements  from  time  to  time  of  her  account, 
or  had  the  canceled  forged  checks  been  delivered  to  appellee, 
as  is  the  custom,  and  she  had  failed  to  repudiate  them,  the 
circumstances  w^ould  have  been  strongly  against  her. 

In  the  case  at  bar  there  was  no  duty  resting  upon  appellee 
to  notify  the  bank,  because  she  had  no  knowledge  of  any 
transaction  affecting  her  interest,  except  the  deposits.  Igno- 
rant of  the  wrongs  being  done  her,  her  silence  or  inaction 
could  not  estop  her. 

There  was  ample  evidence  to  support  the  verdict,  and  we 
find  no  reversible  error. 

Judgment  affirmed. 


Board  of  Commissioners  of  the  County  of 

Clinton  v.  Clark. 

[No.  6,355.     Filed  April  7,  1900.] 

1.  Compromise  and  Settlement. — Contracts. — Dismissal  of  Apiwal 
Cpoft  JUti/meai  of  Costs, — Where  appellant  agreed  that  if  ap|)ellec» 
would  pay  the  costs  incurred  on  appeal,  appellant  would  pay  the 
judgment  appealed  from  and  dismiss  such  appeal,  and  the  sanio 
was  done,  the  appellant  has  no  right  to  take  a  second  appeal  from 
such  judgment.    i».  ilOl. 

2.  Appeal. — Moot  Questions. — Settlement. — Where  a  judgment  has 
been  compromised  and  settled,  an  appeal  therefrom  presents  only 
a  moot  question,    p.  501. 

Prom  Clinton  Circuit  Court;  Josrpli  Clayhaugh,  Judge. 

Action  by  Richard  C.  Clark  against  the  Board  of  Com- 
missioners of  the  County  of  Clinton.  From  a  judgment  for 
plaintiflF,  defendant  appeals.    Appeal  dismissed. 
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Harry  C.  Sheridan,  for  appellant. 
James  V.  Kent,  for  appellee. 

Watson,  C.  J. — This  was  an  action  by  appellee  against 
appellant  to  recover  certain  fees  collected  by  appellee,  then 
clerk  of  the  Clinton  Circuit  Court,  and  alleged  to  have  been 
paid  into  the  treasury  of  said  county  by  mistake  and  inad- 
vertence. 

A  complaint  in  three  paragraphs  was  filed,  to  which  ap- 
pellant demurred  separately.  The  demurrer  was  overruled, 
and,  appellant  refusing  to  plead  further,  judgment  was  ren- 
dered for  appellee  in  the  sum  of  $1,025.36. 

The  assignment  of  errors  in  this  court  calls  in  question 
the  sufficiency  of  each  paragraph  of  the  complaint.  To  the 
assignment  of  errors  the  appellee  has  filed  an  answer,  which 
is  substantially  as  follows:  (1)  A  denial;  (2)  that  the 
judgment  appealed  from  was  rendered  in  the  Clinton  Cir- 
cuit Court  in  favor  of  the  appellee  and  against  the  appellant 
on  December  10,  1905,  and  on  said  day  the  appellant  prayed 
for  and  was  granted  an  appeal  to  this  court ;  that  on  Feb- 
ruary 27,  1906,  the  transcript  in  said  cause  was  filed  in  this 
court,  cause  docketed,  errors  assigned,  and  the  appeal  in  all 
things  perfected.  While  said  cause  was  thus  pending  in  this 
court  it  was  agreed  to  between  the  parties  that  if  appellee 
would  pay  the  costs  of  the  appeal,  to  wit,  $16.25,  the  appel- 
lant would  dismiss  its  appeal,  and  appellee  was  to  file  his 
judgment  claim  with  said  appellant,  same  to  be  allowed  and 
paid  in  pursuance  of  said  agreement.  Appellee  did  pay  said 
casts  and  so  filed  his  claim  with  appellant,  which  was  allowed, 
and  on  July  3,  1906,  appellant  did  pay  appellee  said  judg- 
ment claim,  to  wit,  $1,058.55,  and  appellant  thereupon  caused 
said  judgment  to  be  released,  fully  satisfied  and  discharged 
on  the  order-book  of  the  Clinton  Circuit  Court.  Appellee 
avers  that  afterwards,  to  wit,  on  December  8,  1906,  appel- 
lant again  appealed  said  cause  to  this  court,  by  refiling  the 
transcript  thereof  and  assigning  errors  in  said  cause,  and 
gave  notice  of  appeal  as  required  by  law. 
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The  appellant  admits  the  facts  averred  in  appellee's  an- 
swer in  bar  to  be  true. 

This  answer  in  bar  avers  that  for  the  consideration  of 

the  payment  of  costs  the  appellant  agreed  to  and  did  dismiss 

its  appeal  herein,  and  did  pay  the  judgment  claim, 

1.  and  said  judgment  was  thereafter  relea/sed  and  satis- 
fied. The  appellant  for  the  consideration  of  the  pay- 
ment of  costs  in  this  court  waived  its  assignment  of  errors 
and  right  to  prosecute  this  appeal.  This  was  an  adjustment 
of  the  controversy  between  the  parties,  and  by  this  compro- 
mise the  appellant  surrendered  its  right,  given  it  by  stat- 
ute, further  to  prosecute  the  appeal  in  this  cause.  Ewbank's 
Manual,  §201;  Veach  v.  Fierce  (1854),  6  Ind.  48;  Newman 
V.  Riser  (1891),  128  Ind.  258;  State,  ex  rel,  v.  Wilkinson 
(1886),  20  Neb.  610,  31  N.  W.  376;  Franklin  v.  Peers  (1898), 
95  Va.  602,  29  S.  E.  321;  Dakota  County  v.  Olidden  (1884), 
113  U.  S.  222,  5  Sup.  Ct.  428,  28  L.  Ed.  981 ;  Mills  v.  Green 
(1895),  159  U.  S.  651,  16  Sup.  Ct.  132,  40  L.  Ed.  293. 

Moreover,  this  plea  discloses  the  fact  that  the  judgment 

has  been  paid,  and  therefore  the  controversy  settled,  which 

resolves  this  into  a  moot  case.    This  appeal  will  not 

2.  be  considered,  for  it  is  an  elementary  principle  that 
it  is  the  province  of  courts  to  decide  real  controversies, 

and  not  abstract  or  moot  propositions.     Ewbank's  Manual, 
§142;  Hale  v.  Berg  (1908),  41  Ind.  App.  48,  and  cases  there 
cited;  Brown  v.  Dicxis  (1909) ,  172  Ind.  51. 
For  the  foregoing  reasons,  this  appeal  is  dismissed. 


American  Sheet  &  Tin  Plate  Company  v.  Bucy. 

[No.  6,891.     FUed  April  8,  1909.] 

1.  Tbial. — Instructions, — Master  and  Servant. — Defective  WorkM. 
— OutUninff  Facts  Warranting  Recovery. — Omissions, — Whore  an 
instructiou,  in  a  common-law  action  by  a  servant  for  daiiin^cs 
received  because  of  defective  ways  and  works,  assumed  to  stato 
the  facts  authorizing  plaintifTs  recovery,  but  omitted  any  men- 
tion of  the  servants  isnowledge  of  the  defect  and  the  conse- 


502  APPELLATP]  COI^RT  OF  INDIANA, 

AmerlcaD,  etc..  Tin  Plate  Co.  v.  Bucy — 13  Iiid.  App.  501, 


queut  assuiuptiou  of  the  risk,  it  is  erroneous,  iiud  van  he  cureil 
only  by  withdrawing  it  from  the  jury.    p.  503 

2.  Trial. — Instructions. — Stating  Facts  Necessary  to  Recovery. — 
Omissions. — Where  an  instruction  assumes  to  state  all  of  the 
facts  necessary  to  plaiutlff*s  recovery,  but  omits  a  material  one, 
the  giving  thereof  constitutes  reversible  error,    p.  504. 

3.  Trial. — Separate  Instructions. — Sufficiency, — ^The  entire  law  ap- 
plicable to  all  the  questions  involved  need  not  be  stated  iu  each 
Instruction,  but  the  law  applicable  to  different  questions  may  be 
embraced  in  separate  instructions,  if,  considered  together,  they 
present  the  law  fairly,    p.  504. 

Prom  Madison  Circuit  Court;  John  F.  McCliire,  Judge. 

Action  by  Oda  Bucy  against  the  American  Sheet  &  Tin 
Plate  Company.  From  a  judgment  on  a  verdict  for  plain- 
tiff for  $1,000,  defendant  appeals.    Reversed. 

Gilbert  B.  Call,  for  appellant. 
Herman  F.  Wilfxie,  for  appellee. 

Hadley,  J. — ^Appellee  sued  appellant  to  recover  for  per- 
sonal injuries  sustained  by  him  while  in  the  employ  of  ap- 
pellant in  its  tin  plate  factory  at  Elwood.  The  complaint 
was  in  one  paragraph,  and  counted  upon  the  negligence  of 
appellant  in  faultily  constructing  a  runway  over  which  ap- 
pellee was  employed  to  propel  heavily  loaded  trucks,  or  in 
permitting  such  runway  to  become  out  of  repair,  so  that 
when  appellee  was  proceeding  in  the  performance  of  his 
duties  the  runway  gave  down,  causing  the  load  on  said 
truck  to  topple  over  and  fall  upon  appellee  and  injure  him. 
The  defense  of  appellant  to  this  charge  was  that  the  run- 
way was  not  defectively  constructed ;  that  it  was  not  out  of 
repair;  that  the  accident  was  not  caused  by  the  giving 
down  of  the  runway,  but  on  account  of  the  projection  of 
one  part  of  the  runway  above  the  adjoining  section;  that 
this  condition  was  open,  obvious  and  known  to  appellee; 
that  appellee  was  an  experienced  trucker,  and  had  full 
knowledge  of  the  (»ondition  of  the  runway  and  of  the  dan- 
gers of  a  sudden  jar  or  jerk  to  the  loads  of  tin  plate  which 
he  was  employed  to  move,  and  of  the  kind  and  character 
which  caused  his  injury.    On  the  trial  of  the  cause,  judg- 


NOVEMBER  TERM,  1908.  503 

American,  etc.,  Tin  Plate  Co.  v.  Bucy — io  Ind.  App.  501. 

ment  was  rendered  for  appellee.  ^Motion  was  made  by  ap- 
pellant for  a  new  trial,  which  was  overruled.  This  ruling 
of  the  court  is  assigned  as  error. 

One  of  the  specifications  in  the  motion  for  a  new  trial 
was  the  giving,  by  the  court,  of  the  following  instruc- 
tion on  its  own  motion:  *'(2)  If  you  find,  by 
1.  a  fair  preponderance  of  the  evidence  in  this  ease, 
that  the  plaintiff  was  in  the  employ  of  the  de- 
fendant on  January  6,  1906,  and  engaged  with  two 
other  men  employed  by  the  defendant  company  in  moving 
by  means  of  trucks,  as  described  in  the  complaint,  tin  plate 
from  one  portion  of  the  building  to  another,  and  that  there 
was  provided  by  the  defendant  company  a  runway  com- 
posed of  wooden  planks,  nailed  and  attached  to  sleepers 
imbedded  in  the  ground,  and  that  from  said  runway  there 
led  off,  running  in  a  lateral  direction,  other  certain  iron 
cross-runways  constructed  of  steel  or  iron;  that  the  ap- 
proaches to  said  runways,  where  the  same  were  constructed 
of  steel  and  iron,  were  made  of  wood,  by  being  attached  to 
joists  or  sleepers,  imbedded  in  the  ground;  that  the  cross- 
runway  adjacent  to  sorting  table  No.  2  was  so  negligently 
constructed  that  the  wooden  end  of  the  cross-runway,  or 
the  wooden  approach  to  the  cross-runway  extending  along 
sorting  table  No.  2,  was  weak  and  springy,  and  gave  down 
when  the  loaded  truck  w^as  drawn  thereon  by  the  plaintiff 
and  his  coemployes,  so  that  when  being  drawn  in  a  careful 
and  prudent  manner  it  struck  the  end  of  the  iron  runway, 
on  account  of  the  giving  down  of  the  wooden  approach 
by  reason  of  the  weight  of  the  load  upon  the  truck;  that 
plaintiff  was  using  due  care  and  proceeding  in  a  proper 
manner  in  conveying  said  loaded  truck;  that  by  reason  of 
the  depression  of  the  wooden  approach  to  tlie  iron  runway 
the  wheels  struck  against  the  iron  runway,  and  caused  the 
load  of  tin  upon  the  truck  to  topple  over  and  fall  upon  the 
plaintiff  and  injure  him,  as  complained  of  in  the  complaint 
— then  the  defendant  company  would  be  guilty  of  negligence 
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in  the  manner  of  constructing  the  runway  as  it  approached 
the  iron  portion  thereof,  and  if  it  was  properly  constructed, 
but  became  out  of  repair,  so  that  it  gave  down  when  a  load, 
such  as  plaintiff  and  his  eoemployes  were  drawing,  passed 
over  it,  the  company  would  be  negligent  in  so  maintaining 
the  same,  and  if  the  plaintiff,  without  fault  on  his  part,  did 
not  contribute  to  his  injury  at  the  time,  then  your  finding 
should  be  for  the  plaintiff." 

It  is  urged  that  this  instruction  is  defective  in  two  re- 
spects: (1)  It  instructs  the  jury  that,  if  said  runway  **  be- 
came out  of  repair,  the  company  would  be  negligent  in  so 
maintaining  the  same,"  without  informing  the  jury  that, 
before  said  company  could  be  held  negligent,  either  it  should 
have  knowledge  of  such  defective  condition  or  that  the  same 
had  existed  for  a  sufficient  length  of  time  to  imply  knowl- 
edge; (2)  that  said  instruction  wholly  fails  to  instruct  the 
jury  as  to  the  element  of  assumed  risk.  It  will  be  observed 
that  the  instruction  directs  the  jury  to  find  for  the  plaintiff, 
if  it  finds  a  certain  state  of  facts  to  be  true.  This  is  a 
positive  direction  and  warranted  the  jury  in  finding  for 
the  plaintiff,  notwithstanding  it  should  be  convinced  from 
the  evidence  that  the  defective  condition  was  unknown  to 
appellant,  and  had  existed  a  very  short  time,  or  that  it 
should  find  for  the  plaintiff,  notwithstanding  he  was  wholly 
familiar  with  such  defective  condition,  either  of  which  find- 
ings would  be  unwarranted  under  the  law. 

It  has  always  been  held  that  where  the  court  directs  a 
particular  verdict,  if  the  jury  should  find  from  the  evi- 
dence certain  facts  to  exist,  the  instruction  must  em- 

2.  brace  all  the  facts  and  conditions  essential  to  such 
a  verdict.     In  such  a  case,  if  an  essential  fact  is 

omitted,  it  is  not  sufficient  to  supply  the  omission  in  another 

instruction.    The  law  applicable  to  different  questions  may 

be  stated  in  separate  instructions,  and  the  entire  law 

3.  applicable  to  all  the  questions  involved  in  a  case  need 
not  be  stated  in  each,  as  in  such  a  case  the  instructions 
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supplement  each  other,  and  if  they  present  tlie  law  fairly, 
when  viewed  as  a  series,  they  will  be  sufficient.  But  if  an 
instruction  purports  to  direct  the  jury  to  find  a  certain 
verdict  upon  the  finding  of  stated  facts,  all  the  facts  neces- 
sary to  support  such  verdict  must  be  stated  in  that  in- 
stniction,  as  other  instructions  cannot  he  searched  to  supply 
any  omitted  fact.  Chicago,  etc.,  R,  Co.  v.  Olover  (1900), 
154  Ind.  584;  Indiana  Nat.  Oas,  etc.,  Co.  v.  Vauble  (1903), 
31  Ind.  App.  370;  Pardridge  v.  Cutler  (1897),  168  111.  504, 
48  N.  E.  125;  Illinois  Iron,  etc.,  Co.  v.  Weber  (1902),  196 
111.  526,  63  N.  E.  1008;  Illinois  Cent.  R.  Co.  v.  SmitU 
(1904),  208  111.  608,  70  N.  E.  628. 

The  rule  is  well  stated  in  Indiana  Nat.  Oas,  etc.,  Co.  v. 
Vauble,  supra,  where  the  court  said:  **The  instruction  un- 
dertakes to  enumerate  certain  facts  which,  if  proved,  will 
authorize  a  verdict  in  appellee's  favor.  It  omits  appellee's 
knowledge  of  the  weak  and  insecure  condition  of  the  block- 
ing and  scaffolding.  It  plainly  directs  the  jury  to  find  for 
appellee  if  the  facts  enumerated  w^ere  proved.  Under  this 
instruction,  appellee  would  be  entitled  to  a  verdict,  even 
though  he  had  full  knowledge  of  the  defective  condition  of 
the  blocking,  or  could  have  had  such  knowledge  by  the  ex- 
ercise of  ordinary  care.  Such  an  instruction  is  not  cured 
by  another  which  correctly  states  the  law.  It  can  be  cor- 
rected only  by  withdrawing  it  from  the  jury." 

It  is  not  claimed  that  this  instruction  was  withdrawn 
from  the  jury.  It  was  clearly  error  and  authorized  the  jury 
to  find  for  appellee  after  eliminating  a  vital  question  in  the 
case.    We  cannot. say  it  was  harmless. 

Judgment  reversed,  with  inslructions  to  grajit  a  new 
trial. 
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HoLcoMB  V.  Norman,  by  Next  Friend. 

[No.  0,940.     Filed  April  8,  1909.] 

1.  Trial. — Instructions  Requested. — IIow  Made  Part  of  Record. — 
Judicial  Acts.— Vuder  §5G1  Bums  19()8,  Acts  1907,  p.  G52,  instruc- 
tions requested  and  refused  can  be  made  a  part  of  the  record  only 
by  the  judge's  signing  a  memorandum  at  the  close  thereof,  indi- 
cating that  they  were  refused,  and  by  the  attorney's  noting  an 
exception  in  writhig  by  a  memorandum  giving  the  date  and  stat- 
ing that  exceptions  were  talten  to  such  refusal  to  give  each  of  such 
instructions,  Indicating  by  nunil>er,  or  by  having  an  entry  of  oral 
exceptions  made  in  the  order-bools ;  and  the  Judge's  act  in  making 
such  endorsement  is  judicial,    p.  507. 

2.  Courts. — Inherent  Potcrrs. — Records, — Corrections. — Courts  of 
record  have  inherent  power  during  the  term  to  correct  their 
records ;  but  where  final  judgment  is  rendered  and  the  term  has 
ended,  they  have  no  power  to  exercise  any  judicial  act  therein, 
p.  508. 

3.  Courts. — Parties. — Procedure. — Presumptiotis. — Parties  are  pre- 
sumed to  be  present  during  all  proceedings  in  their  cases,  and 
objections  should  be  made  at  the  time  of  the  court's  rulings, 
p.  509. 

4.  Triat* — Instructions, — Refusal  of  Court  to  Sign. — A  refusal  of 
the  court  to  indorse  instructions  requested,  as  required  by  statute 
(§561  Bums  1908,  Acts  1007,  p.  652),  constitutes  reversible  error, 
regardless  of  what  the  instructions  contain,    p.  509. 

5.  Trial. — Instructions  Requested. — Oral  Refusal  to  Give. — yunc 
pro  Tunc  Entry. — Where  the  trial  judge  orally  refused  to  give 
certain  instructions  requested,  and  final  judgment  was  rendered 
in  the  case,  and  the  term  close<l.  he  has  no  power  by  a  nunc  pro 
tunc  entry  to  amend  the  record  so  as  to  show  a  signature  to  such 
instruct  Ions.     j).  500. 

G.  Certiorari. — Correction  of  Record. — Refusal. — Appeal. — Wliere 
appellant,  without  right,  secured  a  nunc  pro  tunc  entry,  in  the 
trial  court,  showing  that  the  trial  judge  made  proper  indorse- 
ments on  certain  instructions,  when  in  fact  h*e  orally  refu.sed  to 
give  same  and  did  not  indorse  them,  appellant's  motion  for  a 
writ  of  certiorari  to  bring  up  such  correction,  on  appeal,  v*ill  be 
denied,     p.  500. 

Prom  Superior  Court  of  Marion  County  (73,418) ;  John 
L.  McMaster,  Judge. 

A(»tion  by  Charles  E.  Norman,  by  his  next  friend,  against 
J.  Irving  Tloleomb.     From  a  judgment  on  a  verdict  for 
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plaintiff  for  $4,000,  defendaDt  appeals.  On  motion  for  a 
writ  of  certiorari,  (For  decision  on  merits,  see  —  Ind. 
App.  — .)     Motion  overruled. 

James  Bingham,  for  appellant. 
Emrick  &  Deupree,  for  appellee. 

Rabb,  J. — The  appellee  brought  an  action  in  the  court 
below  to  recover  damages  for  a  personal  injury  alleged  to 
have  been  caused  by  the  negligence  of  appellant. 

Issues  were  formed,  a  frial  had,  resulting  in  a  verdict  and 
judgment  in  favor  of  appellee,  from  which  judgment  an  ap- 
peal was  taken  to  this  court  and  is  now  pending. 

Upon  the  trial  of  the  cause  certain  written  instructions, 

each  separately  numbered,  were  prepared  by  both  parties 

to  the  action,  properly  signed,  and  at  the  proper  time 

1.  presented  by  the  respective  parties  to  the  court,  with 
the  request  that  they  be  given  to  the  jury,  and  that 
the  court  indicate,  before  the  beginning  of  the  argument, 
which  of  said  instructions  would  be  given.  The  court  orally 
refused  to  give  any  of  the  instructions  thus  tendered  by 
either  party,  but  failed  to  indicate,  before  instructing  the 
jury,  by  a  memorandum  in  writing  at  the  close  of  the  in- 
structions so  requested,  the  numbers  of  those  given  and  of 
those  refused,  signed  by  the  judge,  as  required  by  §561  Burns 
1908,  Acts  1907,  p.  652. 

All  of  the  instructions,  both  those  given  and  those  refused, 
were  ordered  filed  by  the  court.  Long  after  the  close  of  the 
term  at  which  the  judgment  was  rendered,  and  after  the 
appeal  had  been  taken  therefrom  to  this  court,  the  appellant 
filed  in  the  court  below  his  petition  for  the  alleged  correc- 
tion of  the  record  of  the  court  in  said  cause,  by  which  he 
sought  to  make  the  record  show  a  compliance  "with  the  stat- 
ute before  referred  to,  in  reference  to  the  court's  indicating, 
by  a  written  memorandum  at  the  close  of  the  instructions 
tendered,  the  numbers  of  said  instmctions  given  and  those 
refused,  and  the  signature  of  the  judge  to  such  memo- 
randum. 
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The  appellee's  motion  to  dismiss  this  petition  was  over- 
ruled. Evidence  was  heard  by  the  court  upon  the  petition, 
and  a  finding  in  favor  of  the  petitioner  thereon,  and  a  nunc 
pro  tunc  order,  amending  the  record  as  prayed  for,  directed 
to  be  entered  in  said  cause  by  the  court.  Prom  this  order 
the  appellee  appeals  here,  and  the  appeal  is  made  auxiliary 
to  the  appeal  in  the  original  case,  and  upon  this  record  the 
appellant  has  petitioned  this  court  for  a  writ  of  certiorari, 
to  bring  into  the  record  of  the  original  appeal  these  pro- 
ceedings of  the  court  below.  The  provisions  of  the  section 
of  the  code  under  consideration,  are  too  plain  and  simple  to 
be  misunderstood.  Thej^  set  forth  clearly  and  explicitly 
the  manner  in  which  instructions  given  and  refused  become 
a  part  of  the  record  in  the  cause.  These  provisions  show 
exactly  how  instructions  refused  are  to  be  indorsed 
by  the  court,  and  the  mandate  of  the  statute  in  this 
respect  must  be  followed.  Petril  v.  Ludwig  (1908),  41  Ind. 
App.  310.  The  judge  is  not  authorized  to  act  orally  upon 
written  requests  for  the  giving  of  certain  numbered  instruc- 
tions, but  must  indicate  his  action  in  the  matter  by  a 
signed  memorandum.  This  confessedly  was  not  done.  This 
act — ^that  is,  the  act  of  indorsing  by  a  signed  memo- 
randum the  action  of  the  court  in  giving  and  refusing  in- 
structions— ^is  a  judicial  act. 

All  courts  of  record  have  the  inherent  power  to  make 
their  records  speak  the  truth,  correctly  to  record  what  trans- 
pired in  the  court,  where,  through  any  omission  or 

2.  misprision  of  the  clerk,  this  has  not  been  done.  But 
after  judgment  has  been  rendered  in  a  cause,  and  the 

m 

term  of  the  court  has  closed,  the  power  of  the  court  ceases, 
and  it  cannot  resurrect  the  cause  disposed  of  for  the  pur- 
pase  of  performing?  any  further  judicial  function  therein. 
The  appellant,  in  his  petition,  was  not  asking  that  the  rec- 
ord of  the  court  in  the  cause  be  made  to  show  what  he 
claims  actually  took  place — ^that  is,  that  the  court  orally  re- 
fused to  give  any  of  the  instructions  tendered;   but  he  is 
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asking  that  the  court  open  up  the  record  and  perform  a 
judicial  act,  and  that,  when  this  judicial  act  has  been  per- 
formed, the  record  in  the  cause  be  so  amended  as  to  show  the 
fact.  Appellant  earnestly  contends  that  this  should  be  done 
in  this  case;  otherwise  he  suffers,  not  through  his  own  neg- 
ligence, or  by  reason  of  his  own  act,  but  by  reason  of  the 
failure  of  the  judge  to  perform  his  duty  in  the  matter. 

It  is  presumed  that  the  parties  to  a  cause  in  court  are 

personally  present  in  court  at  every  step  taken  in  the  cause, 

and  that  no  act  is  done  or  omitted  by  the  court  with- 

3.  out  the  knowledge  of  all  parties  to  the  proceedings. 
It  is  to  be  presumed  that  the  failure  of  the  judge  to 

indorse  the  memorandum  in  writing,  evidencing  his  re- 
fusal to  give  the  appellant's  instructions,  as  the  law  re- 
quired, was  fully  known  to  the  appellant.  He  had  the  right 
to  insist  upon  the  court's  taking  proper  action  in  the  mat- 
ter.   If  the  court,  upon  his  insistence,  refused  to  make 

4.  the  proper  indorsement,  and  exception  was  taken  to 
the  action  of  the  court,  such  refusal  would  constitute 

reversible  error,  regardless  of  what  the  instructions  con- 
tained.   But  where  no  exception  was  taken  to  the  omission 
of  the  court  to  indorse  such  action  upon  the  instructions, 
as  the  statute  requires  shall  be  done,  it  is  presumed  that 
the  parties  knew  of  such  omission,  and  consented  thereto. 
Appellee's  motion  to  dismiss  appellant's  petition  for  the 
correction  of  the  record  in  the  court  below  should 
5-6.   have  been  sustained,  and  the  order  of  the  court  cor- 
recting the  record  is  reversed,  at  appellant's  costs, 
and  appellant's  petition  for  a  writ  of  certiorari  is  refused. 


Baltimore  &  Ohio  Southwestern  Railroad 

Company  v.  Dickey. 

[No.  G,G52.    Filed  April  8,  1909.] 

t.  Pleading. —  ComplaitU. —  RaUmadn. —  Killing  Stock, —  A  com- 
plaint alleging:  that  defendant  railroad  company  negligently  fallefl 
to  maintain  a  fence  along  its  track  as  required  by  law,  that  plain- 
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tiff's  horse,  without  plaintiff's  Degllgenee,  went  upon  defendant's 
traclv  at  such  point  and  was  struck  and  killed  by  defendant's 
engine,  is  sufficient,  without  an  allegation  that  the  engine  was 
being  used  in  defendant's  service,    p.  511. 

2.  Railroads. — KUHng  Stock. — Failure  to  Fence, — Justiflcation.— 
Question  for  Jury. — Whether  the  maintenance  of  a  cattle-guard 
at  a  certain  point  along  the  railroad  track  would  be  a  sufficient 
menace  to  the  safety  of  a  railroad  company's  employes  in  operat- 
ing its  trains  to  justify  its  failure  to  maintain  same  is  a  ques- 
tion for  the  Jury.     p.  511. 

3.  Railroads. —  Safe  Ways. —  Cattle-Quards. —  Stations. — Railroad 
companies  are  liable  to  their  servants  for  the  maintenance  of 
cattle-guards,  fences,  and  wing  fences  at  their  stations  or  side- 
tracks, thereby  enhancing  the  dangers  to  such  employes,     p.  512. 

4.  Trial. —  Instructions. —  Railroads. —  Killing  Stock. —  Failure  to 
Fence. — Justification. — Burden  of  Proof. — An  instruction  in  a 
stock  killing  case  that  if  the  jury  should  fail  to  find  that  to  fence 
the  track  at  the  point  where  the  stock  entered  would  materially 
interfere  with  the  transaction  of  the  company's  business  with  the 
public,  it  would  be  necessary,  in  order  to  justify  its  failure  to 
fence,  for  the  company  to  prove  that  it  would  endanger  the  lives 
of  its  employes  in  running  its  trains,  is  not  erroneous  nor  preju- 
dicial,   p.  512. 

Prom  Martin  Circuit  Court;  Hileary  Q.  Houghton,  Judge. 

Action  by  Orpheus  if.  Dickey  against  the  Baltimore  & 
Ohio  Southwestern  Railroad  Company.  Prom  a  judgment 
for  plaintiff,  defendant  appeals.     Affirmed. 

Gardiner,  Tharp  <&  Gardiner,  F.   Givin,  J.  B.  Marshall 
and  Edward  Barton,  for  appellant. 
Frank  E.  Gilkison,  for  appellee. 

CoMSTOCK,  P.  J. — The  complaint  is  in  one  paragraph.  It 
avers  that  the  defendant  is  a  corporation  doing  a  general 
railroad  business  in  the  State  of  Indiana,  and  for  the  pur- 
pose has  a  line  of  railroad  extending  from  Cincinnati,  Ohio, 
to  St.  Louis,  Missouri,  which  line  of  railroad  runs  aeross 
Ilalbert  to\niship,  Martin  county,  Indiana.  Plaintiff  avers 
that  he  lives  along  the  line  of  said  railroad  in  said  township, 
and  has  possession  of  a  farm  that  lies  along  and  adjoining 
the  right  of  way  of  said  railroad  company;  that  on  De- 
cember 9,  1906,  a  horse  belonging  to  plaintiff  escaped  from 
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the  place  where  it  was  kept  on  his  said  farm,  wandered  away 
therefrom,  and  ^ot  upon  the  right  of  wa^'  of  the  defendant 
company  in  said  township,  county  and  State,  at  a  point 
where  said  defendant  negligently  failed  to  maintain  a 
fence  as  provided  by  law;  that  said  horse  then  went 
upon  the  track  of  said  defendant,  and  was  run  upon,  struck 
and  killed  by  one  of  the  engines  of  the  defendant  company 
running  upon  said  railroad. 

A  demurrer  to  the  complaint  for  want  of  facts  was  over- 
ruled. The  cause  was  put  at  issue,  tried  before  a  jury,  and 
a  verdict  rendered  for  $100. 

The  first  error  assigned  and  discussed  is  the  action  of  the 
court  in  overruling  the  demurrer  to  the  complaint.  The  ob- 
jection made  to  the  complaint  is  that  it  contains  no 

1.  allegation   that  the   engine   that  struck   and   killed 
plaintiff's  horse  was  being  run  or  managed  by  de- 
fendant or  any  of  its  servants  while  engaged  in  its  service. 

This  court  in  Cleveland,  etc,  R.  Co,  v.  Van  Natta  (1909), 
44  Ind.  App.  — ,  in  which  the  sufficiency  of  the  com- 
plaint was  called  in  question  by  demurrer  for  want  of 
facts  on  substantially  the  same  ground,  held  the  complaint 
sufficient.  Upon  the  authority  of  that  case  the  claim  must 
be  disallowed. 

The  only  other  error  assigned  is  overruling  appellant's 
motion  for  a  new  trial.  The  first  reason  for  a  new  trial  is 
that  the  verdict  is  not  supported  by  sufficient  evidence. 

Appellant  insists  that  to  fence  its  track  at  the  point  in 

question  wnth  the  necessary  cattle-guards  would  so  increase 

the  danger  to  the  employes  as  to  render  that  of  para- 

2.  mount  importance;    that  to  do  so  would  render  it 
liable  to  its  employes,  who,  while  in  the  management 

of  its  trains,  might  be  injured  because  thereof.  A  railroad 
company,  in  the  discharge  of  its  duties  to  its  employes  in 
operating  its  trains,  is  not  required  to  fence  its  track  at  a 
point  where  a  fence  would  interfere  with  the  operation  of 
its  road.     Railroad  companies  are  liable  to  their  servants 
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employed  in  the  operation  of  trains,  if  injured  while 

3.  so  employed  because  of  the  maintenance  of  fences, 
cattle-guards   and   wmg  fences    at   station    grounds 

where  there  are  side-tracks,  and  where  danger  to  them  is 
then»by  enhanced.  Wliether  a  railroad  company  is  exempt 
from  fencing  its  track  at  a  given  point  is  ordinarily  a  mixed 
(juestion  of  law  and  fact.  Toledo,  etc,  R.  Co.  v.  Cupp 
(1894),  9  Ind.  App.  244;  Wright  v.  Atchison,  etc.,  R.  Co. 
(1894),  56  Mo.  App.  367,  In  the  case  at  bar  there  is  no 
conflict  in  the  evidence  as  to  the  point  at  which  the  horse 
entered  upon  appellant's  right  of  way.  There  is  a  conflict 
as  to  whether  said  point  was  within  the  station  grounds  of 
appellant.  Where  the  fencing  would  probably  but  slightly 
increase  the  danger  to  trainmen  and  employes,  it  cannot  be 
said,  as  a  proposition  of  law,  that  the  company  is  relieved 
from  the  obligation  of  fencing.  There  is,  too,  a  conflict  in 
the  testimony  as  to  the  extent  to  which  such  danger  would 
be  increased,  and  under  the  evidence  these  questions  were 
properly  submitted  to  the  jury  by  appropriate  instructions. 
Instructions  three  and  six,  given  to  the  jury,  are  excepted 
to.  Instruction  three  is  criticised  as  minimizing  unreason- 
ably the  position  of  appellant,  and  as  argumentative, 

4.  to  the  hurt  of  appellant,  and  that  instruction  six  is 
bad  for  the  reason  that,  if  the  jury  should  fail  to 

find  that  to  fence  the  track  would  interfere  materially  with 
the  transaction  of  the  appellant's  business  with  the  public, 
in  order  to  entitle  it  to  the  defense  of  danger  to  its  employes, 
it  requires  the  jury  to  find  by  a  preponderance  of  the  evi- 
dence that  it  ''would  be  dangerous  to  the  lives  and  limbs 
of  defendant's  employes  engaged  in  running  its  trains." 
With  deference  to  the  learned  counsel  for  appellant,  we  are 
of  the  opinion  that  the  language  of  these  instructions  does 
no  violence  to  the  law,  and  certainly  said  instructions  were 
not  prejudicial  to  the  appellant. 
Judgment  affirmed. 
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Parker  Land  and  Improvement  Company 

V.  Ayres. 

[No.  G,820.     Filed  April  9,  1909.] 

1.  Pleadiivq. —  Complaint, —  Contracts. —  Performance, —  Exctise, — 
In  an  action  npon  a  contract  the  plaintiff  must  allege  perform- 
ance upon  his  part  or  an  excuse  for  nonperformance,    p.  510. 

2.  Pleading. —  Complaint. —  Contracts. — Nonperformance. — Excuse. 
— Abandonment. — A  complaint  alleging  that  defendant  oontrat-tors 
"abandoned**  the  contract  sued  upon,  and  that  defendant  sureties 
notified  plaintiff  not  to  pay  any  more  money  on  such  contract, 
sufficiently  shows  a  repudiation,  and  excuses  plaintiff's  failure  to 
allege  the-  performance  of  the  provisions  of  such  contract  on  his 
part.    p.  516. 

3.  WoBDB  AND  Phrases. — **Ahandonment*' — ^'Repudiation.** — ^The 
word  "abandonment"  inii)orts  the  relinquishment  of  a  right,  and 
the  word  "repudiation**  imports  the  renunciation  of  a  duty.    p.  510. 

4.  Pleading. — Answers. — When  Rulings  on,  Shoicn  Harmless  by 
Interrogatories. — Where  the  answers  to  the  interrogatories  to  the 
Jury  show  that  plaintiff  failed  to  prove  the  allegations  of  the 
complaint,  thereby  losing  the  case,  erroneous  rulings  upon  affirm- 
ative answers  are  harmless,  the  right  result  being  reached,  p.  517. 

.'».  New  Tblal. — Instructions. — Appeal. — ^The  giving  of  an  erroneous 
inntruction  must  be  set  out  as  a  reason  in  the  motion  for  a  new 
trial,  or  It  cannot  be  considered  on  appeal,    p.  518. 

0.  Appeal. — Record. — Counterclaim. — Failure  to  Include, — Instruc- 
tions Thereon. — Where  an  instruction  related  to  a  counterclaim, 
and  such  counterclaim  was  not  made  a  part  of  the  record,  the 
correctness  of  the  instruction  cannot  be  determined  on  appeal. 
p.  518. 

7.  Trial. — Instructions. — fiurctics. — Unauthorized  Chanf/e  of  Coiv- 
tract. — Discharge. — An  instruction.  In  an  action  against  sureties, 
that  if  the  principals,  without  the  knowledge  or  consent  of  such 
sureties,  materially  changed  the  terms  of  the  contract,  for  a  con- 
sideration, they  would  be  discharged  from  liability,  is  not  er- 
roneous,   p.  518. 

5.  New  Trial.  —  Instructions, — Joint  Assignments.  —  Appeal, — 
WTiere  the  giving  of  two  or  more  instructions  is  lointly  assigned 
as  a  reason  for  a  new  trial,  such  assignment  is  not  available,  on 
appeal,  unless  all  of  such  instructions  are  bad.    p.  519. 

9.  Appeal. — Briefs, — Waiver. — Points  not  discussed  are  waived, 
p.  519. 

Prom  Delaware  Circuit  Court ;   Joseph  G.  Leffler,  Judge. 
Vol.  43—33 
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Action  by  the  Parker  Land  and  Improvement  Company 
against  Carey  C.  Ayres  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals.     Affirmed. 

J,  W.  Newton  and  Thompson  &  Thompson,  for  appellant. 
S.  W.  Haynes,  D,  T.  Taylor,  Gregory  &  Lotz  and  Louis  B, 
Ewbank,  for  appellees. 

Watson,  C.  J. — The  Parker  Land  &  Improvement  Com- 
pany brought  this  action  against  Carey  C.  Ayres,  Oscar  J. 
Current,  Daniel  W.  M<;Leod  and  Edward  J.  Shoobridge, 
upon  a  bond  executed  by  said  Ayres  and  Current  to  appel- 
lant to  secure  the  performance  of  a  contract  by  McLeod  and 
Shoobridge  to  construct  for  appellant  a  certain  building 
upon  its  real  estate.    Judgment  below  for  defendants. 

This  case  presents  three  questions  for  our  consideration, 
viz.:  (1)  Appellee's  contention  as  to  the  insufficiency  of 
the  complaint;  (2)  overruling  appellant's  demurrer  to  para- 
graphs eight  and  nine  of  the  answer;  (3)  overruling  ap- 
pellant's motion  for  a  new  trial. 

The  amended  complaint  sets  out  the  building  contract  ex- 
ecuted by  appellees  McLeod  and  Shoobridge,  and  the  bond 
executed  by  all  the  appellees  to  secure  its  performance.  By 
the  contract,  plaintiff  agreed  to  pay  $4,860  for  the  erection 
of  the  building,  as  follows:  For  work  and  materials  used, 
eighty  per  cent  to  be  paid  every  two  weeks  until  the  building 
was  completed,  the  same  to  include  the  weekly  payment  for 
all  hired  labor  each  week,  and  twenty  per  cent  remaining  to 
be  paid  when  the  building  was  completed  to  the  entire  sat- 
isfaction of  the  party  of  the  first  part,  free  from  all  liens, 
judgments  or  claims  either  for  material  used  or  labor  per- 
formed. The  building  wa*s  to  be  built  and  constnietod  in 
every  particular  and  minute  detail  in  Jiccordance  with  the 
plans  and  specifications  of  the  architects.  The  complaint 
then  alleges  that  said  defendants  McLeod  and  Shoobridge, 
under  and  pursuant  to  said  contract,  entered  upon  the  work 
of  constructing  the  building,  but  that  long  before  the  same 
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was  completed  they  wholly  abandoned  said  contract,  leaving 
the  building  partially  constructed  and  in  an  unfinished  con- 
dition; that  before  McLeod  and  Shoobridge  abandoned  the 
construction  of  said  building  defendant  Ay  res,  a  surety,  no- 
tified plaintiff  in  writing  not  to  pay  any  more  money  to  said 
contractors  on  said  contract,  but  to  pay  the  same  upon  bills 
for  materials  that  went  into  and  work  that  was  done  and 
performed  upon  the  building;  that  before  receiving  such 
notice,  plaintiff  had  paid  $2,553  to  the  contractors  under 
and  pursuant  to  said  contract,  and  after  receiving  the  no- 
tice paid  an  unstated  amount  for  labor  and  materials.  Plain- 
tiff avers  that  ''it  has  been  at  all  times,  since  the  making 
of  said  contract,  *  *  *  ready,  willing  and  anxious  to 
have  defendants  McLeod  and  Shoobridge  complete  said 
building  according  to  said  contract,  and  has  at  all  times 
during  said  time  been  ready  and  willing  to  pay  the  balance 
of  said  contract  price  when  said  building  was  or  should  be 
completed  according  to  said  contract,  *  *  *  and  its 
failure  and  refusal  to  pay  the  balance  of  said  contract  price 
is  only  because  said  building  has  not  been  completed  accord- 
ing to  the  contract."  It  is  then  alleged  that  defendants 
Ayres  and  Current,  for  the  purpose  of  saving  themselves 
harmless  as.  sureties  on  said  bond,  undertook  and  agreed 
that  they  would  finish  the  construction  of  said  building  un- 
der and  pursuant  to  the  conditions  of  said  contract,  and 
thereupon  entered  upon  the  work ;  that  plaintiff  did  pay,  at 
their  request,  $1,600  for  labor  and  materials  used  by  them. 
A  number  of  alleged  breaches  of  the  bond  are  then  charged, 
to  w^it.  defective  and  unfinished  construction  of  the  building, 
inferior  quality  of  the  materials  used,  failure  to  complete 
building  within  the  time  agreed  upon,  and  failure  to  pay 
for  labor  and  materials  so  as  to  keep  the  property  free  from 
mechanic's  liens.  The  foreclosure  of  a  number  of  such 
liens  is  then  averred,  resulting  in  judgments  against  the 
plaintiff,  which,  to  prevent  the  sale  of  its  property,  plaintiff* 
paid  in  the  sum  of  $1,930,  together  with  attorneys'  fees  of 
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$500.  The  building  as  completed  by  said  Ayres  and  Cur- 
rent is  alleged  to  be  worth  not  more  than  $2,000,  and  $700 
is  asked  as  a  reasonable  attorneys'  fee  for  suing  upon 
the  bond.  Loss  to  plaintiff  is  alleged  to  be  $3,000,  where- 
fore judgment  is  demanded  for  $4,000. 

Appellees  insist  that  nowhere  in  the  complaint  does  ap- 
pellant allege  performance  upon  its  part  of  all  the  condi- 
tions of  the  contract  to  be  performed  by  it ;  and  the 

1.  rule  undoubtedly  is  that  a  pleading,  either  as  a  cause 
of  action  or  as  a  matter  of  defense,  based  upon  a  con- 
tract, must  aver  performance  of  the  stipulations  to  be  per- 
formed by  the  party  relying  upon  the  contract,  or  a  suf- 
ficient excuse  for  nonperformance.  Armstrong  v.  Rockwood 
(1876),  53  Ind.  506;  Melton  v.  Coffelt  (1877),  59  Lid.  310; 
Floyd  V.  Maddux  (1879),  68  Ind.  124,  126.  Appellant  an- 
swers this  by  referring  to  the  rule  in  RUey  v.  Walker 

2.  (1893),  6  Ind.  App.  622,  629,  that  **it  is  unnecessary 
to  allege  performance,  or  readiness  to  perform  on  the 

part  of  the  plaintiff,  where  it  is  shown  that  the  defendant 
has  repudiated  the  contract,  or  affirmatively  refused  to  per- 
form, or  denies  liability  under  it." 

The  complaint  alleges  that  defendants  McLeod  and  Shoo- 

bridge  abandoned  the  contract,  and  this  is  equivalent  to  a 

positive  allegation  that  the  contract  was  repudiated. 

3.  Technically,  abandonment  is  the  relinquishment  of  a 
right  (Dikes  v.  Miller  [1859],  24  Tex.  417;   Middle 

Creek  Ditch  Co.  v.  Henry  [1895],  15  Mont.  558,  39  Pac. 
1054),  and  repudiation,  the  renunciation  of  a  duty  (loiva 
State  Sav.  Bank  v.  Black  [1894],  91  Iowa  490,  59  N.  W. 
283).  But  rights  and  duties  are  correlative;  to  renounce 
one  is  to  recant  the  other.  Besides,  the  complaint  shows 
very  clearly  that  performance  upon  the  part  of  the  plaintiff 
was  made  impossible  by  the  conduct  of  defendants  McLeod 
and  Shoobridge  in  abandoning  the  contract,  and  by  the  no- 
tice given  to  it  by  defendant  Ayres  not  to  make  any  further 
pajonents  to  the  contractors. 

f 
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Appellant  assigns  error  in  the  court's  overruling  its  sep- 
arate demurrers  to  paragraphs  eight  and  nine  of  the  answer 
of  defendants  Ayres  and  Current,  and  contends  that 
4.    neither  of  these  paragraphs  answers  the  whole  com- 
plaint, that  they  charge  that  alterations  were  made 
in  the  contract  for  which  the  contract  itself  provided,  that 
there  is  no  allegation  in  either  paragraph  showing  that  such 
alterations  were  not  made  in  the  manner  provided  by  the 
contract^  that  they  were  material,  and  that,  because  of  an 
insufficient  allegation  of  consideration,  it  could  not  be  said 
that  said  changes  and  alterations  were  made  under  and  in 
pursuance  of  another  contract  such  as  would  discharge  the 
sureties  from  their  obligation  on  the  bond. 

The  answers  to  the  interrogatories  show  that  the  verdict 
on  which  judgment  was  rendered  was  in  favor  of  the  de- 
fendants, not  by  reason  of  any  affirmative  answer  of  the  de- 
fendants to  the  complaint,  but  because  the  plaintiff  failed 
to  establish,  by  a  preponderance  of  proof,  the  material  aver- 
ments of  its  complaint  under  the  general  denial.  The  an- 
swers show  that,  exclusive  of  the  judgments,  plaintiff  paid 
$2,637  and  the  judgments  paid  amounted  to  $1,930.31, 
which  was  less  than  $4,860,  the  contract  price;  that  the 
building  was  completed,  according  to  plans  and  the  contract, 
pursuant  to  an  agreement  between  plaintiff  and  Ayres  and 
Current  to  the  effect  that  they  should  be  discharged  from 
all  claims  if  they  would  complete  the  building  for  the  bal- 
ance of  the  contract  price ;  that  the  materials  used  were  of 
the  best  description;  that  the  work  was  well  done;  that 
the  building  was  finished  and  delivered  in  perfect  condition ; 
that  the  building  wa*s  received  and  accepted  by  plaintiff,  and 
the  jury  did  not  know  of  plaintiff's  having  rented  any 
part  of  the  bnildinf?,  or  of  having  lost  any  rent  by  reason 
of  its  not  being  completed  by  October  1,  1895.  This  falls 
far  short  of  establishing  the  following  material  averments 
of  the  complaint:  that  plaintiff  paid  an  amount  in  excess 
of  the  price  agreed  on;    that  the  specifications  were  not 
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strictly  followed;  that  the  building  was  constructed  of  in- 
ferior materials;  that  the  workmanship  was  not  good;  that 
the  building  was  never  completed,  and,  because  of  its  not 
being  completed  as  agreed  on,  plaintiff  suffered  a  loss  of 
rent  at  the  rate  of  $100  per  month  from  October  1,  1895, 
to  the  time  of  the  filing  of  this  action. 

The  right  result  having  been  reached,  even  though  the 
eighth  and  ninth  paragraphs  of  answer  would  not  withstand 
demurrers,  the  error,  if  any,  in  overruling  the  demurrers 
thereto,  was  harmless.  §§407,  700  Bums  1908,  §§398,  658 
R.  S.  1881 ;  Haas  v.  City  of  Evansville  (1898),  20  Ind.  App. 
482;  Butt  V.  Butt  (1889),  118  Ind.  31;  State,  ex  rel,  v. 
Board,  etc.  (1905),  165  Ind.  262;  Qoodmiie  v.  Cadivallader 
(1902),  158  Ind.  202-205. 

In  the  case  of  Haas  v.  City  of  EvatisviUe,  supra,  the  court 
said :  ^  *  It  is  evident  that  appellant  did  not  fail  in  the  court 
below  because  of  the  defense  set  up  in  this  paragraph  of 
answer,  but  because  of  failure  to  prove  his  complaint.  Upon 
the  facts  found,  the  appellant  failed  to  recover  independent- 
ly of  any  thin  ^r  alleged  in  the  second  paragraph  of  answer. 
As  we  believe  the  judgment  to  be  right  on  the  facts,  it  can- 
not be  reversed  on  intermediate  errors." 

Appellant  complains  that  its  motion  for  a  new  trial  was 

erroneously  overruled,  and  assigns  as  a  reason  therefor  error 

in  the  court's  giving  instructions  2,  4,  5,  6,  7,  8,  12,  15,  16, 

18,  19,  20,  21,  23.    Instruction  two  was  not  made  a 

5.  ground  for  new  trial,  and  is  not  therefore  before  us 
for   consideration.      Instruction   eighteen   relates  to 

the  amended  counterclaim  of  appellees  Ayres  and  Current, 
which  counterclaim  not  being  in  the  record  the  cor- 

6.  rectncss  of  the  instruction  thereon  capnot  be  deter- 
mined.    Instructions  four  and  seven  tell  the  jury  that 

fippellees  A.yres  and  Curi'ent  are  sureties,  that  sureties  are 
favorites  of  the  law,  and,  a.s  such,  they  are  entitled 

7.  to  stand  strictly  upon  the  terms  of  their  contract ;  and 
if  the  contract  was  changed  or  altered  in  a  material 
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manner,  without  their  consent  or  knowledge,  for  a  consid- 
eration, then  they  are  discharged  from  liability  on  their 
bond.  This  correctly  stated  the  law  applicable  to  the  issues 
in  the  ease  at  bar. 

The  giving  of  instructions  4,  5,  6,  7,  8,  12,  15,  16,  18,  19, 

20,  21  and  23  was  made  a  single  reason  for  a  new  trial,  which 

.    makes  it  necessary  that  all  the  instructions  specified 

8.  therein  be  erroneous  for  the  same  to  be  available  on 
appeal.    Peiimylvania  Co,  v.  Scars  (1890),  136  Ind. 

460;  Cargar  v.  Fee  (1894),  140  Ind.  572;  Cincinn<iii,  etc., 
R.  Co,  V.  Cregor  (1898),  150  Ind.  625;  Hoover  v.  ^Yeesn€r 
(1897),  147  Ind.  510;  Tegarden  v.  Phillips  (1895),  14  Ind. 
App.  27;  Clark  County  Cement  Co.  v.  Wright  (1897),  16 
Ind.  App.  630;  City  of  Greenfield  v.  Johnson,  30  Ind.  App. 
127;  Goodman  v.  State  (1895),  141  Ind.  35;  Hindman  v. 
Timme  (1893),  8  Ind.  App.  416. 
Appellant's  third  assignment  of  error  in  overruling  mo- 
tion for  new  trial,  viz.,  the  verdict  is  contrary  to  law, 

9.  is  not  argued,  and  is  therefore  waived. 

The  judgment  is  therefore  affirmed. 


Price  et  al.  v.  Walker. 

[No.  6,673.    Filed  April  20,  1909.] 

1.  Contracts. — OraL— Sales. — Real  Estate,— Commissions, — Under 
§7463  Burns  1908.  Acts  1901,  p.  104,  oral  contracts  for  the  pay- 
ment of  money  or  things  of  value,  as  a  commission  for  procuring 
a  purchaser  for  the  real  estate  of  another  are  void,  a  substantial 
compliance  with  such  statute  being  an  indispensable  requisite, 
p.  522. 

2.  Contracts. — Oral. — Part  Performance. — Sales. — Real  Estate. — 
Commissions. — An  agent's  performance  of  his  oral  contract  to 
secure  a  purchaser  for  the  real  estate  of  another  does  not  entitle 
him  to  enforce  such  contract  by  the  collection  of  the  commis- 
sions therein  agreed  u|)on.    p.  523. 

3.  Contracts. —  Oral. —  Sales, —  Real  Estate. —  Commissions. —  Re- 
lusal  to  Pay, — Frwud. — The  refusal,  by  an  owner  of  real  estate 
to  pay  an  agent  the  commissions  orally  agreed  upon  for  the  pro- 
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ciirenient  of  a  purcbaser  for  real  estate  of  such  owner,  constitutes 
a  mere  breach  of  contract  and  not  a  fraud,    p.  52: J. 

4.  CoNTBACTS. — Oral. — 8al€8, — Real  and  Personal  Property  **im 
Gro«», "r—An  oral  contract  for  a  commission  for  securing  a  pur- 
chaser for  defendant's  real  estate  and  personal  property  *Mn 
gross"  cannot  be  enforced  (§7463  Bums  1908,  Acts  1901,  p.  104). 
p.  523. 

5.  Contracts. — Oral—Valid  Where  Made. — Enforcement, — Sale^. 
— Real  Estate, — Commissions. — ^An  oral  contract  for  a  commission 
for  the  procurement  of  a  purchaser  for  defendant's  real  estate, 
made  in  Kentucky,  cannot  be  enforced  In  Indiana,  being  in  yiohi- 
tion  of  a  positive  statute  (§7403  Burns  1908,  Acts  1901,  p.  104). 
p.  524. 

Prom  Floyd  Circuit  Court ;  William  C,  Viz,  Judge. 

Action  by  Charles  E.  Price  and  another  against  Samuel 
P.  Walker.  From  a  judgment  for  defendant,  plaintiffs  ap- 
peal.   Affirmed. 

Charles  L.  Jewett  and  Henry  E.  Jewett,  for  appellants. 
Alexander  Dowling,  for  appellee. 

CoMSTOCK,  P.  J. — A  demurrer  for  want  of  facts  was  sus- 
tained by  the  court  below  to  appellants'  amended  complaint, 
which;  omitting  formal  parts,  alleges  that  '' plaintiffs  are 
brokers,  engaged  in  the  business  of  selling  real  estate  and 
other  property  upon  commission,  with  their  principal  office 
and  place  of  business  in  the  city  of  Louisville,  state  of  Ken- 
tucky ;  that  prior  to  December  21,  1906,  said  defendant  was 
the  o\\Ticr  of  certain  horses,  mules,  cattle,  hogs,  fowls  and 
certain  farming  implements,  wagons,  one  surrey  and  a  quan- 
tity of  corn  in  the  crib  and  fodder  situated  upon  a  farm  of 
defendant  near  the  city  of  New  Albany,  Floyd  county,  In- 
diana ;  that  prior  to  December  21,  1906,  defendant  employed 
these  plaintiffs  to  find  a  purchaser  for  all  of  said  property, 
real  and  personal,  and  to  act  as  his  agents  and  brokers  in  the 
sale  of  the  same ;  that,  in  consideration  of  such  employment 
and  services  to  be  performed  by  the  plaintiffs  thereunder, 
defendant  agreed  and  promised  to  pay  plaintiffs  a  sum  equal 
to  five  per  cent  of  the  selling  price  of  such  property;  that 
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said  contract  and  promise  were  made  and  •ntered  into  in  the 
city  of  Louisville,  state  of  Kentucky.  Plaintiffs  further 
aver  that  they  immediately  proceeded  in  good  faith  to  carry 
out  and  perform  the  part  of  said  agreement  to  be  per- 
formed by  them;  that  they  sought  out  and  found  for  de- 
fendant a  purchaser  for  all  of  said  property,  real  and  per- 
sonal, in  gross;  that  said  purchaser  was  Hattie  Arnold, 
who,  at  Louisville,  Kentucky,  agreed  to  purchase  all  of  said 
property  and  to  pay  the  defendant  therefor  the  gross  sum 
of  $5,950,  in  cash  or  its  equivalent ;  that  the  plaintiffs,  hav- 
ing reported  said  proposition  to  the  defendant,  the  defend- 
ant did,  on  December  21, 1906,  approve  and  ratify  the  same, 
and  signed  and  executed  a  written  memorandum  of  such 
sale,  which  was  accepted  in  writing  by  said  purchaser,  Hat- 
tie  Arnold,  at  the  procurement  and  solicitation  of  these 
plaintiffs ;  that  said  writing  is  in  the  words  and  figures  fol- 
lowing : 

*  Floyd  county,  Indiana,  December  21,  1906. 

Messrs.  Chas.  E.  Price  &  Co., 
Real  Estate  Agents, 
Louisville,  Ky. 

Gentlemen.  I  will  accept  the  sum  of  $5,950,  cash  or  its 
equivalent.  $2,500  March  1,  '07,  balance  on  or  before  one 
and  two  years,  six  per  cent  interest  and  lien,  for  my 
farm,  located  in  this  county  near  the  city  of  New  Al- 
bany, and  being  the  same  as  that  transferred  to  me  by 
Ann  M.  Cowper  and  others  and  recorded  in  the  county 
clerk's  office  of  Floyd  county.  I  agree  to  transfer  said 
farm  with  all  its  improvements,  live  stock  of  every  de- 
scription, fowls,  farming  implements,  wagons,  buggy  or 
surrey,  and  vehicles  of  all  descriptions,  corn  in  crib  and 
otherwise,  fodder,  and  all  other  provender  on  said  farm. 
I  further  agree  to  transfer  the  above-mentioned  property 
to  you  or  your  principal  by  deed  of  general  warranty, 
and  free  of  all  liens  and  encumbrances  of  every  descrip- 
tion. 

S.  P.  Walker, 

M.  D.  Walker,  his  wife. 

Accepted.     Hattie  Arnold. 
Witness.    C.  E.  Price. ' 
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And  the  plaintiffs  aver  that  they  have  fully  performed 
all  of  said  agreement  between  plaintiffs  and  defendant  to  be 
performed  by  plaintiffs;  that  the  defendant  accepted  and 
ratified  the  performance  of  said  contract  on  the  part  of  the 
plaintiffs,  and  that  thereby  and  therefor  said  defendant  be- 
came and  is  indebted  to  the  plaintiffs  in  the  sum  of  $297.50, 
being  five  per  cent  of  the  purchase  price  of  the  property 
aforesaid,  due  to  the  plaintiffs  as  defendant's  agents  and 
brokers  aforesaid  in  making  and  procuring  the  sale  of  his 
said  lands,  farm  and  personal  property.  But  the  plaintiffs 
aver  that  the  defendant,  notwithstanding  the  premises,  un- 
justly refuses  to  pay  plaintiffs  said  sum  or  any  part  there- 
of, and  that  the  whole  of  said  sum  with  interest  thereon 
from  January  1,  1907,  is  due  to  plaintiffs,  and  remains 
wholly  unpaid.  Wherefore  plaintiffs  demand  judgment 
against  said  defendant  for  the  sum  of  $350  and  all  other 
proper  relief.'* 

Appellants  refusing  to  plead  further,  judgment  was  ren- 
dered against  them  for  costs.  From  that  judgment  this  ap- 
peal is  taken,  and  the  ruling  upon  said  demurrer  is  assigned 
as  error. 

Section  7463  Burns  1908,  Acts  1901,  p.  104,  relating  to 

contracts  for  commissions  with  brokers  and  agents  for  sale 

of  real  estate  provides:    **That  no  contracts  for  the 

1.  payment  of  any  sum  of  money,  or  thing  of  value,  as 
and  for  a  commission  or  reward  for  the  finding  or 
procuring,  by  one  person,  of  a  purchaser  for  the  real  estate 
of  another  shall  be  valid,  unless  the  same  shall  be  in  writ- 
ing, signed  by  the  owner  of  such  real  estate  or  his  legally 
appointed  and  duly  qualified  representative." 

These  contracts  are  now  rocjuired  to  be  in  writing,  signed 
by  the  o^^ner  or  his  duly  authorized  agt*nt,  so  that  there  may 
be  no  doubt  of  the  existence  of  the  contract,  or  dispute  as  to 
its  provisions.  In  an  action  for  commissions  against  the 
owner  of  real  estate  sold,  a  substantial  compliance  with 
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the  terms  of  the  statute  will  be  required.  Phillips  v.  Jones 
(1907),  39  Ind.  App.  626. 

It  is  claimed  by  appellant:  (1)  That  the  foregoing  sec- 
tion does  not  govern  the  case  at  bar,  because  the  contract 
has  been  fully  performed  by  the  appellants;  (2)  that  the 
defense  of  the  statute,  if  allowed,  operates  as  a  fraud  upon 
the  appellants;  (3)  and  (4)  that  the  agreement  for  commis- 
sions, although  invalid  as  to  real  estate,  is  good  as  to  per- 
sonal property;  (5),  (6)  and  (7)  that  the  contract  sued 
upon  was  made  without  the  State  of  Indiana,  and  is  gov- 
erned by  the  law  of  the  state  where  made. 

Considering  these  propositions  in  the  order  in  which  they 

are  stated,  if  the  finding  of  a  purchaser  for  the  real  estate 

constitutes  such  a  part  performance  of  the  contract 

2.  as  will  entitle  the  agent  to  his  commission,  then,  un- 
der an  agreement  for  commission,  the  only  condition 

to  be  performed  by  the  agent  is  to  find  a  purchaser  who  is 
willing  and  ready  to  buy  the  real  estate  at  the  price  and  upon 
the  terms  proposed,  and  this  would,  where  the  agent  pro- 
cured such  purchaser,  entitle  him  to  collect  his  commission, 
although  the  contract  was  not  in  writing  and  signed  by  the 
owner  or  his  authorized  representative.  Such  construction 
would  render  the  statute  of  no  effect.  The  mere  performance 
of  services  which  may  be  compensated  for  in  damages  is 
not  sufficient  to  take  the  case  out  of  the  statute.  Cronk  v. 
Trumble  (1872),  66  111.  428;  Edwards  v.  Estell  (1874),  48 
Cal.  194;   Crabill  v.  Marsh  (1882),  38  Ohio  St.  331. 

3.  The  failure  to  pay  the  amount  stipulated  for  would 
be  a  mere  breach  of  contract  and  not  a  fraud. 

As  to  the  third  and  fourth  propositions,  the  complaint 

alleged  that  the  sale  was  for  the  real  estate  and  personal 

property  jointly  for  the  sum  of  $5,950,   in   gross. 

4.  There  is  nothing  to  indicate  that  the  purchaser  would 
have  taken  the  personal  property  without  the  land. 

It  is  stated  that  appellants  ''sought  out  and  found  a  pur- 
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chaser  for  all  of  said  property,  real  and  personal,  in  gross." 
The  memorandum  of  the  sale  describes  the  property  to  be 
conveyed  as  ^'said  farm  with  all  its  improvements,  live  stock 
of  every  description,  fowls,  farming  implements,  wagons, 
buggy  or  surrey,  and  vehicles  of  all  descriptions,  corn  in 
crib  and  otherwise,  fodder,  and  all  other  provender  on  said 
farm."  It  is  not  claimed  that  there  was  any  sale  of  per- 
sonal property  apart  from  the  real  estate. 

As  to  the  fifth,  sixth  and  seventh  propositions,  it  is  true 

that  as  a  general  rule  a  contract  valid  in  place  where  made 

is  valid  everywhere.    The  rule  is,  however,  not  with- 

5.  out  exceptions,  one  of  which  is  where  a  contract  vio- 
lates positive  statutes  of  the  state  in  which  it  is  sought 
to  be  enforced.  Pahner  v.  Palmer  (1903),  26  Utah  31,  72 
Pac.  3,  61  L.  R.  A.  641,  99  Am.  St.  820,  821 ;  Story,  Con- 
flict of  Laws  (8th  ed.),  §327;  Pope  v.  Hanke  (1895),  155 
111.  617,  40  N.  E.  839,  28  L.  R.  A.  568 ;  Seamans  v.  Temple 
Co.  (1895),  105  Mich.  400,  63  N.  W.  408,  28  L.  R.  A.  430, 
55  Am.  St.  457;  Marshall  v.  Sherman  (1895),  148  N.  Y.  9, 
42  N.  E.  419,  51  Am.  St.  654,  34  L.  R.  A.  757 ;  First  If  at. 
Bank  v.  Shaw  (1902),  109  Tenn.  237,  70  S.  W.  807,  97  Am. 
St.  840,  59  L.  R.  A.  498;  Bank  of  Columbia  v.  Walker 
(1884),  14  Lea  (Tenn.)  299;  Milliken  v.  Pratt  (1878),  125 
Mass.  374,  28  Am.  Rep.  241. 

Judgment  affirmeck 


Unger  v.  Mellinger,  Executor. 

[No.  0,442.    Filed  April  21,  1909.] 

1.  Appeau —  Judgment. —  Procedure, —  Presumptions. —  All  reason- 
able  presumptions  will  be  indulged  by  the  courts  of  appeal  In 
favor  of  the  proceed ings  and  judgment  of  the  trial  court,    p.  626. 

2.  Appeal. — Insufficient  Evidence. — ^The  Appellate  Court  wiU  not 
reverse  a  judgment  for  want  of  evidence  unless  there  is  no  legal 
evidence  tending  to  support  some  essential  fact  necessary  to 
such  judgment,    p.  626. 
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3.  Descent  and  Distribution. — Husband  and  Wife,— Antenuptial 
Contracts. — ^Persons  about  to  marry  may  regulate  the  descent  of 
their  property,  regardless  of  the  laws  of  descent,  by  the  execution 
of  an  antenuptial  contract,    p.  527. 

4.  CoinsAGTS. —  Antenuptial. —  Evidence. —  Husband  and  Wife. — 
Where  a  witness  testified  that  appellant  and  decedent,  Just  prior 
to  the  marriage,  had  the  minister  draw  a  contract,  which  each 
signed,  providing  that  if  she  predecease  him  he  should  have  no 
interest  in  her  estate,  and  three  other  witnesses  testified  to 
bearing  appellant  admit  that  he  was  to  have  none  of  her  prop* 
erty,  a  finding  that  he  should  take  nothing,  as  her  husband,  from 
her  estate,  is  supported  by  the  evidence,    p.  527. 

6.  Evidence;  — Admissions, — Contracts. — Continuance. — ^Admissions 
by  a  husband  that  he  was  not  to  have  any  of  his  wife's  property 
and  that  it  was  to  that  effect  in  ''black  and  white,"  are  against  his 
interest,  and  therefore  competent  as  original  evidence  that  a  con- 
tract to  that  effect  had  been  made  and  that  it  was  still  in  force, 
p.  528. 

Prom  Clinton  Circuit  Court;  James  F.  Elliott,  Special 
Judge. 

Petition  by  John  Unger  against  Jacob  Mellinger,  as  execu- 
tor of  the  will  of  Eliza  Unger,  deceased.  From  a  judgment 
for  defendant,  plaintiff  appeals.    Affirmed. 

John  C.  Farier,  John  C.  Rogers  and  W.  R.  Moore,  for  ap- 
pellant. 

J.  V.  Kent,  W.  8.  Sims  and  0.  E.  Brumbaugh,  for  ap- 
pellee. 

Myers,  J. — This  cause  is  here  for  the  second  time.  Unger 
V.  Mellinger  (1906),  37  Ind.  App.  639,  117  Am.  St.  348. 
The  petition  of  appellant  remains  unchanged.  Appellee's 
defense  has  been  changed  from  the  theory  of  a  postnuptial 
contract  to  that  of  an  antenuptial  contract.  Upon  the  re- 
turn of  this  cause  to  the  court  below  appellee  filed  two 
amended  paragraphs  of  answer,  each  averring,  in  substance, 
that  prior  to  the  marriage  of  the  appellant  with  appellee's 
decedent,  and  in  contemplation  of  marriage,  they  entered 
into  a  contract  whereby  each  agreed  that  neither  should 
have  any  interest  in  the  property  of  the  other ;  that  the  con- 
tract was  in  writing;    that  it  had  been  lost  or  destroyed 


52(3  APPELLATE  COURT  OP  INDIANA, 

linger  r.  Melllnger — iZ  Ind.  App.  524. 


without  the  knowled^  or  consent  of  the  de<»edent;  that 
it  had  never  been  revoked,  canceled  or  destroyed  by  the  de- 
cedent ;  that  after  a  good-faith  and  diligent  search  appellee 
was  unable  to  find  said  contract,  and  therefore  was  not  able 
to  set  forth  in  detail  the  contents  of  the  same  or  file  a  copy 
thereof  with  his  answer.  To  said  paragraphs  of  answer  ap- 
pellant filed  a  verified  reply  in  denial. 

The  only  questions  discussed  arise  upon  the  assignment 
that  the  court  erred  in  overruling  appellant's  motion  for  a 
new  trial. 

For  a  reversal  of  the  judgment  appellant  insists:     (1) 

That  there  is  no  legal  evidence  tending  to  prove  that  an 

antenuptial  contract  ever  existed;   (2)  that  such  con- 

1.  tract  was  not  shown  to  be  in  existence  at  the  time  of 
the  death  of  Eliza  Unger.     All  reasonable  presump- 
tions will  be  indulged  by  this  court  in  favor  of  the  pro- 
ceedings and  judgment  of  the  trial  court.    It  is  only 

2.  ji^'here  there  is  no  legal  evidence  to  support  a  fact  es- 
sential to  the  court's  finding  that  this  court  will  in- 
terfere with  the  judgment  rendered  by  the  trial  court. 

It  appears  from  the  evidence  that  at  the  time  of  the  mar- 
riage of  appellant  with  appellee's  decedent,  formerly  a  Mrs. 
Thrush,  the  appellant  owTied  property  valued  at  $20,000,  and 
such  do(»edent,  property  valued  at  $3,500.  One  witness  testi- 
fied that  for  some  time  prior  to  the  marriage  she,  the  wit- 
ness, lived  with  her  uncle  and  aunt,  who  lived  in  the  same 
house  with  Mrs.  Thrush ;  that  just  before  the  marriage,  the 
minister,  who  was  there  to  perform  the  ceremony,  prepared 
a  written  instrument,  and,  in  the  presence  of  Jacob  and 
Louisa  Michael  and  said  witness,  read  the  same  to  the  appel- 
lant and  Mrs.  Thrush.  This  witness  testified  as  to  the  con- 
tents of  that  instrument,  in  substance,  as  follows:  It  was 
dated  October  .20,  1891.  John  Unger  and  Eliza  Thrush 
are  to  be  joined  together  as  husband  and  wife,  and  agree 
that  if  John  linger  dies  first,  after  their  marriage,  Eliza,  his 
wife,  shall  have  a  widow's  share  of  his  estate,  and  if  she  dies 
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first,  John  Unger  is  to  have  none  of  her  estate.  It  was 
signed  by  John  Unger  and  Eliza  Thrush.  This  same  wit- 
ness said  that  on  the  morning  after  the  marriage  Mrs.  Unger 
handed  the  contract  to  her  aunt,  Louisa  Michael,  and  it  was 
again  read.  Three  other  witnesses  testified  to  hearing  the 
appellant  say  that  he  was  not  to  have  any  of  his  wife's 
property;  that  it  was  to  that  effect  in  black  and  white. 
These  admissions  are  said  to  have  been  made  at  different 
times,  and  long  after  the  marriage.  The  property  of  each 
was  always  kept  separate. 

On  April  10,  1899,  Eliza  Unger,  with  her  husband,  this 
appellant,  went  to  the  office  of  an  attorney,  and  to  the  attor- 
ney, as  testified  to  by  him,  they  made  known  to  him  the 
fact  that  Mrs.  Unger  desired  to  make  a  will.  He  first  made 
a  pencil  memorandum  of  the  disposition  which  she  desired 
to  make  of  her  property.  Appellant  was  present  and  took 
part  in  the  conversation,  **and  made  a  statement,  in  sub- 
stance, that  he  wanted  her  to  dispose  of  her  property  just 
as  she  wanted  to ;  that  he  did  not  want  any  of  it,  or  was  not 
to  have  any  of  it."  The  exact  language  the  witness  does  not 
remember.  After  the  will  was  written  it  was  read  over  to 
Mrs.  Unger,  in  the  presence  of  Mr.  Unger,  and  signed 
by  Mrs.  Unger.  It  made  no  provision  for  her  hus- 
band.     While  the  law  casts  upon  a  husband  and 

3.  wife   a   certain   contingent   interest   in   the    other's 
property,    yet   by    what    is    known    as    a   marriage 

settlement  or  antenuptial  agreement  such  right  or  estate  may 
be  so  controlled  as  to  cut  off  the  interest  which  the  law 
would  otherwise  give.  McNutt  v.  McNutt  (1889),  116  Ind. 
545,  2  L.  R.  A.  372;  Unger  v.  Mellinger,  supra;  Kennedij 
V.  Kenned}/  (1898),  150  Ind.  636.  The  evidence  disclosed 
by  the  record  was  sufficient  to  warrant  the  court  in 

4.  finding  that  the  appellant  had  entered  into  an  ante- 
nuptial contract  prior  to  his  marriage  with  his  wife, 

an  interest  in  whose  property  he  now  seeks  to  obtain.  The 
only  evidence  that  the  contract  was  not  in  existence  or  in 
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force  at  the  time  his  wife  died  was  the  fact  that  the  con- 
tract could  not  be  found.  The  court  having  found  that 
appellant  and  his  wife  had  entered  into  an  antenuptial  con- 
tract, whereby  appellant  was  not  to  have  any  interest  in  the 
wife's  property,  and  this  fact  being  reinforced  by  appel- 
lant's admissions,  made  some  years  afterwards,  that  he  was 
not  to  have  any  interest  in  his  wife's  property,  taken  in 
connection  with  the  presumption  that  the  contract  was,  in  its 
nature,  continuous,  strongly  tends  to  prove  the  ultimate 
fact  of  its  existence  at  the  time  Eliza  Unger  died.  McAfee 
V.  Montgomery  (1898),  21  Ind.  App.  196,  202;  Abbott  v. 
Union  Mut.  Life  Ins.  Co.  (1891),  127  Ind.  70,  75;  16  Cyc, 
1052;  1  Greenleaf,  Evidence  (16th  ed.),  §41.  The  admis- 
sions  of  appellant  were  against  his  interest,  and  were 

5.    competent  as  original  evidence  as  tending  to  prove 

that  at  the  time  they  were  made  the  contract  was  still 

in  force,  as  well  as  that  such  a  contract  had  been  made. 

Logansport,  etc.,  Turnpike  Co.  v.  Heil  (1889),  118  Ind.  135. 

After  a  careful  reading  of  the  evidence  in  this  case  we  can- 
not say  that  there  is  no  evidence  from  which  the  court 
might  not  find  the  ultimate  facts  in  question.  This  cause 
was  tried  by  the  court,  and  for  aught  that  appears  from  the 
record  a  fair  trial  was  had.  Such  being  the  state  of  this 
record,  and  not  being  at  liberty  to  weigh  the  evidence,  we 
would  not  be  authorijsed  to  disturb  the  judgment. 

Judgment  affirmed. 


Flowers,  Administrator,  v.  Poorman. 

[No.  6,407.    Filed  April  21,  1909.] 

1.  CoNTBACTS. — For  Conveyance  of  Lands. — Oral. — Breach. — Dam- 
ages.— Statute  of  Frauds. — The  breach  of  an  oral  contract  for  the 
coDveyauoe  of  lands  gives  no  right  of  action  for  damages,    p.  531. 

2.  Contracts. — Oral. — Sale  of  Lands. — Breach. — Quantum  Meruit 
— Damages. — ^An  action  on  the  quantum  meruit  for  services  ren- 
dered, lies  for  the  breacli  of  an  oral  contract  for  the  conveyance 
of  lands,  but  the  damages  recoverable  consist  only  of  the  reason* 
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able  value  of  the  services  rendered,  and  not  the  value  of  the 
property,    p.  531. 

3.  Pleaoino. — Complaint, — Paragraphs. — Theory, — Each  paragraph 
of  a  complaint  must  proceed  upon  a  definite  theory,  which  must 
be  determined  from  the  general  scope  of  the  pleading,    p.  531. 

4.  •  Pleading. — Theory, — Appeal, — The  theory  of  a  pleading  adopted 
by  the  trial  court  will  be  adhered  to  on  appeal,  where  the  plead- 
ing Is  susceptible  of  such  construction,    p.  531. 

5.  Pleading. — Theory. — A  pleading  will  be  construed,  if  possible, 
to  give  effect  to  all  material  allegations,  and  to  give  full  relief 
for  all  injuries  stated,    p.  532. 

C.  Pleading. — Complaint, — Oral  Contract  to  Convey  Lands. — Quati' 
turn  Meruit. — Decedents'  Estates, — A  complaint  showing  that  de- 
cedent orally  agreed  to  give  to  the  plaintiff  his  farm  if  she  and. 
her  husband  would  care  for  him  during  life,  and  alleging  that 
plaintiff  performed  her  part  of  the  agreement,  and  demanding 
a  certain  sum  as  reasonable  comi)ensation  for  the  services  ren- 
dered, is  good,  the  same  being  an  action  on  the  quantum  meruit, 
and  not  for  a  breach  of  contract,    p.  532. 

7.  Evidence. — Depositions.— Attorneys'  Agreements  as  to  Time  of 
Taking. — Waiver. — Motions  to  Suppress. — Where  appellant's  at- 
torney agreed  out  of  court  with  appellee's  attorney  that  if  a  depo- 
sition to  be  taken  by  appellant  could  not  l>e  taken  on  October  18, 
the  day  fixed  in  the  notice,  they  would  take  it  on  October  19,  and 
appellee's  attorney,  relying  thereon,  appeared  and  took  such 
deposition  on  October  19,  appellant's  attorney  not  appearing,  such 
deposition  should  .not  be  suppressed  on  apiwllant's  motion,  api)el- 
lant  having  waived  such  right  by  such  conduct,    p.  533. 

S.  Attorney  and  Client. — Agreement  of  Attorneys  in  Conduct  of 
Cases. — Agreements  made  by  attorneys,  in  and  out  of  court,  in 
the  conduct  of  their  cases  should  be  faithfully  kept.    p.  535. 

0.  Depositions. — Signatures. — Hotc  Shown,  on  Appeal. — The  Ai>- 
I^ellate  Court  cannot  determine  the  validity  of  the  signature  to  a 
deposition,  alleged  to  have  been  signed  by  a  stamp,  where  there 
is  nothing  in  the  record  showing  Iiow  it  was  subscril)ed.    p.  536. 

10.  Tbial. — Instructions. — Work  and  Labor. — Family  Relation. — 
Where  a  complaint  alleged  a  contract  by  decedent,  to  give  to  the 
plaintiff  his  farm  in  consideration  of  care  and  sui)port,  and  that 
plaintiff  had  iierformed  her  part,  an  instruction  that  she  would 
be  entitled  to  recover  the  value  of  her  services  on  proof  of  such 
allegations,  is  not  erroneous,  whether  they  lived  as  a  family  or 
otherwise,    p.  536. 

11.  Appeal. — Penalty. — ^The  Appellate  Court  may,  in  a  proper  case, 
add  a  penalty  on  the  affirmance  of  a  Judgment    p.  536. 

Prom  Huntington  Circuit  Court ;  Samuel  E.  Cook,  Judge. 
Vol.  43—34 
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Action  by  Julia  A.  Poorman  against  Albert  Flowers,  as 
administrator  of  the  estate  of  George  Flowers,  deceased. 
Prom  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

John  V.  Sees,  Frederick  H.  Bowers  and  Milo  F eight ner, 
for  appellant. 
John  S.  Branyan  and  Lesh  &  Lesh,  for  appellee. 

Hadley,  J. — This  was  an  action  brought  by  appellee 
against  appellant  by  filing  a  claim  against  the  estate  of 
George  Flowers,  appellant's  decedent.  The  claim  was  in 
two  paragraphs;  the  first  being  merely  a  verified  statement 
of  account  for  $1,800  for  work  and  labor  for  earing  for  de- 
cedent. The  second  was  more  in  the  nature  of  a  formal  com- 
plaint, in  which  it  is  averred:  That  decedent  entered  into 
a  contract  with  appellee  verbally,  by  which  it  was  agreed 
between  them  that  if  appellee  would  move  with  her  family 
into  the  home  of  the  decedent  and  take  care  of  him  and 
provide  for  him  until  the  time  of  his  death,  said  decedent 
would  give  to  appellee,  for  such  services  and  provision,  the 
property  which  he  then  had,  in  addition  to  any  personal 
property  or  real  estate  to  the  value  of  at  least  $1,500 ;  that 
at  the  request  of  said  decedent  and  upon  the  strength  of 
the  promise  so  made  by  him,  the  appellee  did,  on  June  2, 
1904,  move  into  the  home  of  said  decedent,  and  from  said 
day  until  the  time  of  his  death  she  cared  for  him  and  pro- 
vided for  him,  and  did  such  things  as  were  required  to  pro- 
vide him  a  good  home  and  proper  attention  during  his  de- 
clining days,  which  services  were  of  the  value  of  $1,500; 
that,  contrary  to  his  promise,  decedent  failed  to  convey  said 
property  to  the  appellee  during  his  lifetime,  by  deed  or  by 
will,  and  she  therefore  has  received  no  compensation  from 
the  decedent  or  any  one  for  the  same,  whereby  appellee  has 
been  damaged  in  the  sum  of  $1,500,  that  being  the  value 
of  the  property  which  she  was  to  receive  under  said  con- 
tract and  also  the  value  of  said  services,  wherefore  she  prays 
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judgment  in  said  sum.  Appellant  filed  a  demurrer  for  want 
of  facts  to  the  second  paragraph,  which  was  overruled.  Trial 
^y  jurj'^,  and  verdict  rendered  in  favor  of  appellee  for  $925. 
It  is  urged  against  the  second  paragraph  that  it  proceeds 
upon  the  theory  of  enforcing  a  parol  contract  to  convey 
lands  in  consideration  of  services  rendered,  which, 

1.  under  the  statute  of  frauds,  is  unenforceable.    That 
such  a  contract  is  unenforceable  and  cannot  afford  a 

foundation  upon  which  to  base  damages  for  breach  thereof 
is  well  established.  Wallace  v.  Long  (1886),  105  Ind.  522, 
55  Am.  Rep.  222;  Nelsan  v.  Masterton  (1891),  2  Ind.  App. 
524;   Schoonover  v.  Vachon  (1889),  121  Ind.  3. 

It  is  equally  well  settled  that  recovery  may  be  had  on  a 

quantum  meruit  upon  such  a  contract  for  the  value  of  the 

services  rendered,  and,  in  such  a  case,  the  value  of 

2.  the  services  and  not  the  value  of  the  property  agreed 
upon  is  the  measure  of  damages.     Wallace  v.  Long, 

supra,*  Knight  v.  Knight  (1893),  6  Ind.  App.  268;  Puter- 
baugh  v.  Pnterhaiigh  (1893),  7  Ind.  App.  280. 

It  is  undoubtedly  a  general  rule  that  each  paragraph  of 

a  complaint  must  proceed  upon  some  single  definite  theory, 

which  must  be  determined  from  the  general  scope  and 

3.  character  of  the  pleading.    Pittsburgh,  etc.,  B.  Co,  v. 
Sullivan   (1895),  141  Ind.  83,  27  L.  R.  A.  840,  50 

Am.  St.  313;  Dull  v.  Cleveland,  etc.,  R.  Co.  (1899),  21  Ind. 

App.  571;  Chicago,  etc.,  R.  Co.  v.  Bills  (1885),  104  Ind.  13. 

It  is  also  well  settled  that  the  construction  placed  on  a 

pleading  by  the  trial  court  will  be  adhered  to  on  appeal, 

where  such  pleading,  from  its  plain  terms,  is  suscepti- 

4.  ble  of  such  construction.    Lake  Eric,  etc.,  R.  Co.  v.  Mc- 
Fall  (1905),  165  Ind.  574;  Southern  R.  Co.  v.  Jones 

(1904),  33  Ind.  App.  333;  Callaway  v.  Mellett  (1896),  15 
Ind.  App.  366,  57  Am.  St.  238;  Cleveland,  etc.,  R.  Co.  v. 
DeBolt  (1894),  10  Ind.  App.  174. 

**The  complaint  will,  if  possible,  be  given  such  constinic- 
tion  as  to  give  full  force  and  effect  to  all  of  its  material 
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allegations,  and  such  as  will  afFord  the  pleader  full 

5.  relief  for  all  injuries  stated  in  his  pleading,"    Mon- 
nett  V.  Turpic  (1892),  133  Ind.  424. 

The  paragraph  of  complaint  under  consideration  con- 
tains all  of  the  essential  averments  to  entitle  appellee  to 
recover  on  a  quantum  meruit,  and  there  is  nothing  in 

6.  the  paragraph  to  indicate  that  the  pleader  sought  to 
recover  otherwise,  unless  the  specific  averments  of 

the  contract  and  its  nature  and  its  fulfillment  should  be  so 
considered.  How  such  averment  should  be  considered  is 
laid  down  in  Puterbaugh  v.  Puterhaugh,  supra,  where  the 
court,  in  considering  a  complaint  substantially  the  same  as 
the  one  now  before  us,  uses  this  language:  **0n  investiga- 
tion, we  have  reached  the  conclusion  that  the  first  paragraph 
is  not  a  complaint  to  recover  on  the  alleged  special  contract 
therein  mentioned,  but,  in  the  language  of  counsel  for  appel- 
lee, *  it  is  a  complaint  to  recover  on  the  quantum  meruit,*  the 
value  of  the  services  rendered.  Had  the  appellee  instituted 
an  action  upon  the  contract  set  out  in  the  first  paragraph 
for  specific  performance,  he  must  necessarily  have  failed  in 
the  action,  because  such  a  contract  cannot  be  enforced.  The 
gist  of  the  first  paragraph  of  the  complaint  is  to  recover  the 
value  of  the  services  alleged  to  have  been  rendered  by  ap- 
pellee, before  he  arrived  at  the  age  of  twenty-one  years,  for 
said  decedent.  The  action  is  based  on  the  rendition  and 
value  of  the  services  and  the  agreement  implied  by  law, 
under  the  circumstancCvS  stated,  to  pay  therefor.  The  grava- 
men of  the  action  being  to  recover  for  the  value  of  the 
services  rendered,  the  averments  in  this  paragraph  of  the 
complaint,  relative  to  the  promises  and  circumstances  under 
which  the  services  were  rendered,  are  only  material  for  the 
purpose  of  rebutting  the  presumption  that  such  services  were 
voluntarily  rendered  as  a  member  of  the  family,  without  ex- 
pectation of  compensation." 

It  is  perfectly  clear  from  the  record  that  the  court  at 
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the  trial  proceeded  upon  the  theory  that  this  paragraph  of 
the  eoinplaiut  eoimted  upon  the  quantum  meruit,  and  no 
evidenee  was  introduced,  or  instruction  given,  or  ruling 
made  that  recognized  any  other  theory.  The  demurrer  was 
properly  overruled. 

It  is  next  urged  that  the  court  erred  in  overruling  ap- 
pellant's motion  to  suppress  the  depositions  of  William  and 
Charles  Clark,  for  the  reason  that  the  notice  given 
7.  stated  that  the  depositions  would  be  taken  on  Octo- 
ber 18,  and  the  notary  public's  certificate  shows  that 
said  depositions  were  taken  on  October  19.  It  was  shown  on 
the  hearing  of  the  motion  that  the  depositions  of  said 
parties  were  to  be  taken  at  Shawnee,  Oklahoma;  that  the 
notice  fixing  the  time  and  place  for  the  taking  of  said  depo- 
sitions was  given  on  October  9;  that  thereafter,  it  having 
been  ascertained  that  an  excursion  train  would  pass  through 
Huntington,  where  attorneys  for  appellant  and  appellee  re- 
sided, on  the  night  of  October  16,  and  by  leaving  on  this 
excursion  parties  could  save  some  expense,  but  it  was  some- 
what doubtful  whether  by  so  leaving  they  would  arrive  in 
Shawnee  in  time  to  take  the  depositions  on  the  date  fixed — 
October  18 — said  counsel  for  appellant  and  appellee  met 
and  agreed  that  they  would  leave  said  city  of  Huntington  on 
said  excursion,  and  if  they  were  unable  to  reach  Shawnee  in 
time  to  take  said  depositions  on  the  date  fixed,  the  same  might 
be  taken  on  the  following  day — ^October  19 ;  that  at  that  time 
one  of  the  attorneys  for  appellant  expected  to  attend  the 
taking  of  said  depositions ;  that  thereafter  it  became  doubt- 
ful whether  he  would  be  able  so  to  attend  said  taking,  and 
he  informed  counsel  for  appellee  of  this  fact,  and  it  was  then 
agreed  between  the  parties  that  if  said  attorney  for  appel- 
lant was  unable  to  attend  the  taking  of  said  depositions  he 
would  procure  the  services  of  a  firm  of  attorneys  in  the 
city  of  Shawnee  to  represent  him,  and  the  name  of  this 
firm  was  given  to  attorneys  for  appellee ;  and  said  attorney 
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for  appellee  who  was  to  take  the  depositions  then  and  there 
agreed  that  upon  his  arrival  at  Shawnee  he  would  call  upon 
said  firm  before  the  taking  of  said  depositions;  that  said 
attorney  for  appellant  agreed  to  write  to  said  firm  in  Shaw- 
nee  and  notify  them  of  this  agreement ;  that  said  attorney 
for  appellant  was  unable  to  attend  the  taking  of  said  depo- 
sitions, and  said  attorney  for  appellee  left  on  the  train  agreed 
upon,  but  was  unable  to  reach  Shawnee  until  October  19; 
that,  before  commencing  to  take  the  depositions,  he  called 
upon  the  firm  designated  by  said  attorney  for  appellant, 
but  such  firm  had  received  no  communication  from  appel- 
lant or  his  attorney,  and  for  that  reason  refused  to  appear 
and  take  any  part  in  said  proceedings;  that  attorney  for 
appellant  did  write  said  firm,  but  at  too  late  a  date  for  said 
firm  to  receive  said  communication  prior  to  the  taking  of 
said  depositions;  that  the  attorney  for  appellant  never 
gave  to  the  attorney  for  appellee  any  other  notice  as 
to  his  inability  to  attend  said  hearing,  or  in  any  way  in- 
timated to  him  that  the  agreement  theretofore  made  as  to  the 
time  for  the  taking  of  the  depositions  would  not  be  adhered 
to,  or  that  it  should  be  rescinded,  or  in  any  way  objected  to 
the  taking  of  the  depositions  at  the  time  they  were  so  taken, 
until  long  after  and  at  the  date  of  the  trial,  when  the  motion 
to  suppress  was  filed. 

Counsel  for  appellant,  one  of  whom  was  the  attorney  that 
entered  into  the  aforesaid  agreement,  admit  the  facts  to  be 
as  before  stated,  arid  said  attorney  did  not  to  the  court  be- 
low, nor  does  he  here,  offer  any  excuse  or  defense  to  this 
clear  attempt  to  violate  a  fair  agreement  that  was  made  in 
good  faith  and  acted  upon  in  good  faith  by  said  attorney 
for  appellee,  but  comes  before  this  court  and  asks  it  to  re- 
verse a  cause  upon  the  technical  objection  that  the  notary 
public's  certificate  as  to  the  time  the  depositions  were  taken,  is 
at  variance  with  the  time  designated  in  the  notice.  It  is  not 
claimed  by  the  appellant  that  his  attorneys  had  no  author- 
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ity  to  make  such  an  agreement.  The  only  reply  his  attorneys 
oflfer  is  that  the  evidence  showing  the  facts  before  detailed 
is  not  in  the  record.  His  contention  on  this  point  cannot 
be  sustained.  No  objection  to  the  introduction  of  this  testi- 
mony was  made  in  the  trial  court.  It  is  properly  before  us, 
and  the  court  below,  upon  hearing  it,  correctly  ruled  that 
the  objection  of  appellant  to  the  introduction  of  the  deposi- 
tion would  not  be  sustained.  To  have  held  otherwise  would 
have  sanctioned  a  breach  of  good  faith  and  professional 
ethics  that  deserved,  instead,  a  severe  rebuke. 

In  the  active  practice  of  law,  attorneys  are  necessarily 

obliged  to  make  many  agreements,  some  of  which  may  be 

made  in  open  court  and  spread  of  record  and  thus  be- 

8.  come  readily  enforceable.  Others  of  necessity  are 
made  out  of  court,  are  informal,  and  binding  only 
upon  the  conscience.  These  latter  are  based  upon  the 
confidence  each  attorney  has  in  the  integrity  of  the  other, 
and  courts  should  never  be  called  upon  to  enforce  them 
where  there  is  no  dispute  as  to  their  existence  or  their  terms. 
And,  be  it  said  to  the  credit  of  the  profession,  such  ques- 
tions are  rarely  presented;  but,  when  they  are,  if  it  is  pos- 
sible to  do  so,  this  court  will  see  to  it  that,  within  the  scope 
of  its  authority,  every  honest  agreement  between  attorneys. 
relating  to  proceedings  in  court,  is  faithfully  performed. 
and  every  such  engagement  and  stipulation  is  fairly  and 
honestly  carried  out.  The  agreement  amounted  to  a  waiver 
of  the  time  fixed  in  the  notice.  It  appears  that  the  deposi- 
tion was  taken  at  the  time  thus  fixed,  and  that  appellant  was 
not  deceived  or  harmed  thereby.  And  it  also  aflfirmatively 
appears  that  appellant's  absence  from  the  taking  of  the 
deposition  was  not  occasioned  by  this  change  of  time,  and 
that  no  substantial  prejudice  was  done  appellant  by  the  de- 
viation complained  of.  The  deposition  was  properly  ad- 
mitted.   §463  Burns  1908,  §447  R.  S.  1881. 

It  was  also  urged,  as  ground  for  the  suppression  of  the 
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deposition  of  William  Clark,  that  he  had  subscribed  the  same 
by  an  impression  from  a  rubber  stamp.    Whether  this 

9.  is  a  sufficient  subscription  we  do  not  decide,  since 
the  record  does  not  show  that  the  deposition  was  so 

subscribed.  The  lower  court,  in  passing  upon  the  motion, 
had  the  original  signature  before  it.  It  is  presumed  the 
lower  court  decided  correctly.  Whether  it  held  that  the 
deposition  was  subscribed  by  a  pen  held  in  the  hand  or  by 
an  impression  of  a  rubber  stamp  is  not  shown.  In  this  state 
of  the  record  we  will  not  review  the  decision  of  the  lower 
court. 

Objection  is  made  to  the  giving  of  the  fifth  instruction,  on 

the  ground  that  it  purported  to  cover  all  the  material  facts 

which,  if  found  for  appellee,  would  authorize  the 

10.  jury    to    return    a   verdict    for    her,    but    withheld 
from  them  the  consideration  of  the  question  whether 

appellee  and  decedent  lived  together  As  a  common  family. 
The  instruction  informed  the  jury  that  if  it  found  that  the 
material  averments  of  the  complaint,  specifically  enumer- 
ating them,  had  been  proved,  it  would  be  its  duty  to  find  for 
the  plaintiff.  The  complaint  averred  that  appellee  under- 
took the  care  and  support  of  decedent  under  an  express 
promise  of  decedent  to  pay  for  the  same.  If  this  was  found 
to  be  true,  whether  appellee  and  decedent  lived  together  as  a 
common  family  would  be  immaterial. 

On  the  whole,  the  instructions  were  as  fair  to  appellant 
as  he  had  any  right  to  ask.  They  fully  covered  the  law 
of  the  case  and  were  correct,  as  abstract  propositions,  and 
there  was  no  error  in  giving  each  of  them. 

The  evidence  is  clear  and  explicit.  There  is  little  con- 
tradiction. The  agreement  of  decedent  to  give  appellee  the 
property,  worth  about  $1,500,  for  his  care  and  sup- 

11.  port  for  his  remaining  years,  was  as  clearly  proved 
as  is  ordinarily  possible  in  cases  like  this.    That  ap- 
pellee carefully,  honestly  and  tenderly  performed  her  part 
is  not  denied.     Decedent  was  eighty-seven  years  old,  and 
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that  the  amount  awarded  appellee  was  fair  to  appellant,  and 
much  less  than  appellee  was  led  to  expect,  is  abundantly 
proved.    The  judgment  should  have  been  paid  without  this 
appeal. 
Judgment  affirmed,  with  ten  per  cent  penalty. 


Gas  Belt  Torpedo  Company  v.  Ward. 

[No.  0,r^3.    Filed  April  21,  1909.1 

Tbial. —  Instructions. —  Burden  of  Proof. —  Payment. —  Accounts. — 
Sales. — In  an  action  on  an  account,  there  being  evidence  of  the 
sale  and  delivery  of  goods,  an  instruction  that  the  burden  is  on 
plaintiff  to  prove  that  the  amount  owing  for  such  goods,  or  some 
part  thereof,  is  due  and  unpaid,  is  erroneous,  the  burden  of  prov- 
ing payment  being  upon  defendant. 

Prom  Hancock  Circuit  Court ;  Robert  L.  Mason,  Judge. 

Action  by  the  Gas  Belt  Torpedo  Company  against  Ed- 
ward C.  Ward.  From  a  judgment  for  defendant,  plaintiff 
appeals.    Reversed. 

Arthur  H.  Jones,  Williani  W.  Cook  and  Charles  H.  Cook, 
for  appellant. 
J.  E.  Hall  and  Elden  A.  Robb,  for  appellee. 

B.\BB,  J. — This  was  an  action  on  account,  brought  by  ap- 
pellant against  the  appellee.  There  was  an  answer  of  gen- 
eral denial  and  payment.  The  trial  resulted  in  a  verdict 
in  favor  of  appellee.  Appellant's  motion  for  a  new^  trial 
was  overruled,  and  judgment  rendered  in  favor  of  appellee 
on  the  verdict. 

The  overruling  of  appellant's  motion  for  a  new  trial  is 
assigned  as  error  here. 

The  court,  over  appellant's  objection  and  exception,  in- 
structed the  jury  as  follows:  **(10)  The  burden  of  proof 
as  to  the  facts  alleged  in  the  complaint  is  upon  the  plaintiff, 
and,  to  entitle  the  plaintiff  to  recover  in  this  action,  it  must 
prove  them  by  a  fair  preponderance  of  all  the  evidence  in 
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the  cause;  that  is  to  say,  the  plaintiff  must  so  prove:  (1) 
That  the  plaintiff  furnished  to  the  defendant,  at  his  request 
and  direction,  supplies  in  some  amount;  (2)  that  the  amount 
owing  the  plaintiff  therefor,  or  some  part  thereof,  is  due  and 
unpaid;  (3)  that  the  same  was  due  and  payable  prior  to 
the  bringing  of  this  action/' 

The  giving  of  this  instruction  is  assigned  as  one  of  the 
reasons  for  a  new  trial,  and  is  pressed  upon  our  considera- 
tion here  as  ground  for  a  reversal.  The  evidence,  as  dis- 
closed by  the  record,  is  of  such  character  that,  had  a  verdict 
in  favor  of  the  appellant  been  returned  by  the  jury,  it  could 
not  properly  have  been  set  aside  for  lack  of  evidence  to  sus- 
tain it,  and  the  giving  of  this  instruction  was  therefore 
clearly  reversible  error. 

The  appellee,  not  the  appellant,  had  the  burden  of  proving 
payment.  Clifford  v.  Smith  (1853),  4  Ind.  377;  Pattisan  v. 
Shaw  (1882),  82  Ind.  32;  Pierce  v.  Hower  (1895),  142  Ind. 
626. 

Judgment  reversed,  and  a  new  trial  ordered. 


Holt  v.  Myers. 

[No.  7,000.     Filed  April  21,  1909.] 

1.  Appeal. — Dismhual. — Record. — Binding  of, — An  appeal  will  not 
be  dismissed  because  the  transcript  is  not  neatly  and  securely 
bound,  where  It  appears  to  be  bound  neatly  and  securely  for  its 
Intended  use.    p.  539. 

2.  Appeal. — Dismissal, — Briefs, — Statement  of  Record  and  Points, 
— An  appeal  will  not  be  dismissed  because  a  concise  statement  of 
the  record  showing?  the  alleged  errors,  is  not  set  out  in  the  brief, 
where  under  the  assipiuiient  of  errors  there  is  a  specification  that 
the  court  erred  in  ovorniling  the  motion  for  a  new  trial,  and 
under  "Errors  Relied  T'pon  for  Reversar*  the  different  specifica- 
tions in  the  motion  for  a  new  trial,  which  are  questioned,  are 
set  out,  giving  the  page  and  line  of  the  transcript  where  found, 
p.  539. 

Prom  Hancock  Circuit  Court ;  Robert  L.  Mason,  Judge. 


NOVEMBER  TERM,  1908.  539 

Holt  V.  Myers — 43  Ind.  App.  538. 

Action  by  Frederick  Myers  against  Sterling  R.  Holt. 
Prom  a  judgment  for  plaintiflP  for  $150  on  a  verdict  for 
$300,  a  remittitur  having  been  filed  for  $150,  defendant  ap- 
peals. On  motion  to  dismiss  appeal.  (For  decision  on 
merits,  see  —  Ind.  App.  — .)     Motion  overruled, 

Kealing  &  Hugg,  for  appellant. 
E.  M.  Hornaday,  for  appellee. 

CoMSTOCK,  P.  J. — Appellee  moves  to  dismiss  this  appeal 

upon  two  grounds:     (1)  Appellant  has  not  complied  with 

rule  three  of  this  court,  which  requires  that  appellant 

1.  shall  cause  the  transcript  to  be  neatly  and  securely 
bound,  and   (2)   appellant  has  disregarded  the  fifth 

part  of  rule  twenty-two,  which  provides  that  appellant  *s 
brief  shall  contain  '*a  concise  statement  of  so  much  of  the 
record  as  fully  presents  every  error  and  exception  relied 
on."  The  record  is  comparatively  brief.  It  contains,  in- 
cluding certificate  of  clerk,  only  thirty  pages.  It  comes  to 
us  bound  neatly  and  securely  for  the  use  for  which  it  is  in- 
tended. 

The  second  specification  of  the  assignment  of  error  is 

**that  the  court  erred  in  overruling  appellant's  motion  for 

a  new  trial.     Under  the  head  of  **  Errors  Relied  Upon 

2.  for  Reversal"  this  specification  of  error  is  stated,  and 
then  follows:  **The  fourth  reason  in  appellant's  mo- 
tion for  a  new  trial  is  *that  the  court  erred  in  giving  in- 
structions 1,  2,  3,  4,  5,  6,  7,  8,  9,  10,  11,  12,  13  and  13 J,  and 
each  of  them,  on  its  own  motion  [referring  to  pages  and  lines 
of  transcript].'  The  thirteenth  reason:  *That  the  court 
erred  in  giving  instruction  number  nine,  of  its  own  motion 
[referring  to  pages  and  lines  of  transcript].'  The  sixteenth 
reason:  *That  the  court  erred  in  giving  instruction  number 
twelve,  of  its  own  motion  [referring  to  pages  and  lines  of 
transcript].*  The  instructions  given  by  the  court,  together 
with  the  exceptions  taken  thereto  by  the  appellant,  were 
filed  with  the  clerk  of  the  court,  pursuant  to  §561  Bums 


540  APPELLATE  COURT  OF  INDLA.NA, 

Miller  r.  Cincinnati,  etc..  St  R.  C*. — 13  lud.  App.  540. 

1908,  Acts  1907,  p.  652,  and  were,  by  order  of  the  court, 
made  part  of  the  record  in  this  cause  [giving  pages  and 
lines  of  transcript].  Instructions  nine,  eleven  and  twelve, 
given  by  the  court  as  aforesaid,  are  as  follows."  These  in- 
structions are  set  out  ih  haec  verba,  giving  pages  and 
lines  of  transcript,  and  the  parts  of  said  instructions  claimed 
to  be  reversible  error  are  italicised.  This  statement  in  the 
brief  sufficiently  complies  with  the  rule,  and  at  the  pages 
indicated  the  exceptions  are  shown  to  have  been  taken. 
There  are  marginal  notes  on  transcript  indicating  the  plead- 
ings, instructions  requested,  instructions  given  and  instruc- 
tions refused,  the  verdict  and  judgment  thereon,  the  defend- 
ant's motion  for  a  new  trial,  and  the  various  rulings  of  the 
court,  and  altogether,  so  far  as  the  motion  goes,  there  is  a 
substantial  compliance  with  the  rule  of  court. 
The  motion  to  dismiss  the  appeal  is  overruled. 


Miller  v.  Cincinnati,  Lawrenceburg  &  Aurora 
Electric  Street  Railroad  Company. 

[No.  6,644.    Filed  April  22,  1909.] 

1.  Eminent  Domain. —  Highways. —  Abandonment — Transfer  of 
Easement. — Laud  appropriated  for  highway  punx>ses  reverts  to 
the  owner  of  the  fee  when  the  highway  Is  abandoned,  and  such 
easement  cannot  be  transferred  to  another,  exc?ept  by  the  owner, 
p.  543. 

2.  Eminent  Domain. —  Railroads. —  Damages. —  Lands  Formerly 
Used  as  Highway, — Where  a  railroad  company  condemns  land 
for  the  relocation  of  a  highway  an  interurban  railroad  company 
running  alongside  thereof  is  not  liable  for  damages  for  the  dc^ 
struction  of  a  wall  and  trees,  where  such  damage  was  done  in 
the  relocating  of  the  highway  and  had  been  paid  for.    p.  543. 

3.  Eminent  Domain. — Railroads. — Interurban. — Highways. — Relth 
cation. — Damages. — Whoro  a  rnilrojid  company  whose  right  of 
way  adjoined  a  public  highway  upon  which  an  interurban  rail- 
road company  operated  its  cars,  desired  to  straighten  its  tracka 
and  for  that  purpose  condemned  another  strip  for  "highway  pur- 
poses," it  must  be  held  that  the  damages  paid  for  such  condemna- 
tion included  the  sum  due  for  tlie  oi)eration  of  the  electric  com- 
pany's cars  thereon,    p.  543, 
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4.  £mu7£NT  Domain. —  Railroads, —  Condemnation  of  Interurban 
Railroad  Right  of  Way. — ^A  railroad  company  cannot  condemn  for 
its  right  of  way,  tlie  land  used  by  an  interurban  railroad  com- 
pany for  its  right  of  way.    p.  544. 

5.  Eminent  Domain. — Railroads. — Condemnation  by  One  Company 
for  Another, — Transfer. — One  railroad  company  can  neither  con- 
demn lands  for  another  company,  nor  transfer  its  easement  to 
another,    p.  545. 

6.  Railboads. — Rights  of  Way. — Abandonment, — Reversion. — ^When 
a  railroad  company  abandons  land  condemned  for  a  right  of  way, 
the  title  reverts  to  the  owner  of  the  fee,  and  he  may  recover  dam- 
ages  for  its  subsequent  use.    p.  545. 

7.  Railboads. —  Eminent  Domain. — Damages, —  Where  a  railroad 
company  condemned  a  strip  of  land  for  "highway  purposes"  and 
an  adjoining  strip  for  '^railroad  purposes,"  and  by  agreement  per- 
mitted an  interurban  railroad  company  to  use  a  strip  containing 
a  part  of  each  of  said  strips,  such  interurban  company  is  liable  in 
damages  to  the  owner  of  the  land  for  the  use  of  such  strip, 
p.  545. 

From  Dearborn  Circuit  Court ;  Oeorge  E,  Downey,  Judge. 

Action  by  Job  Miller  against  the  Cincinnati,  Lawrence- 
burg  &  Aurora  Electric  Street  Railroad  Company.  From 
a  judgment  for  defendant,  plaintiff  appeals.    Reversed. 

McMullen  c&  McMtillens,  Warren  N.  Hauck  and  Louis  B, 
Ewbank,  for  appellant. 

Martin  J.  Oivan,  Frank  B,  Shuits  and  Stanley  Shaffer, 
for  appellee. 

RoBY,  J. — Action  by  appellant  for  damages  caused  by  the 
relocation  of  appellee's  interurban  street  railway  tracks 
through  appellant's  farm.  The  complaint  was  in  five  para- 
graphs. Six  paragraphs  of  answer  were  filed,  demurrers  to 
three  of  which  were  sustained  and  to  three  overruled.  The 
issues  were  closed  by  a  reply  of  general  denial.  Trial  by 
jur>%  verdict  and  judgment  for  defendant. 

Errors  relied  on  aro  ovonniling  demurrers  to  paragraphs 
of  answer  and  motion  for  a  new  trial. 

Uncontradicted  evidence  established  the  following  facts: 
Appellant  owns  a  farm  in  Dearborn  county  through  which 
run  the  tracks  of  the  Cleveland,  Cincinnati,  Chicago  &  St. 
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Louis  Railway  Company,  the  Lawrenceburg  and  Elizabeth- 
town  highway,  and  the  tracks  of  the  appellee,  Cincinnati, 
Lawrenceburg  &  Aurora  Electric  Street  Railroad  Company. 
In  the  year  1902  the  Cleveland,  Cincinnati,  Chicago  &  St. 
Louis  Railway  Company,  or  the  **Big  Pour"  as  it  is  called, 
desired  to  make  certain  changes  in  the  alignment  and  grades 
of  its  tracks  through  the  farm  of  appellant.  The  line  of 
the  defendant  interurban  company  was  operating  under  a 
franchise  on  the  highway  aforementioned,  which  paralleled 
the  Big  Pour  for  a  part  of  the  distance  in  which  it  was  de- 
sired to  make  a  change  of  location  of  the  roadbed.  The  Big 
Four,  by  condemnation  proceedings,  appropriated  one  strip 
**for  highway  purposes''  and  another  **for  railroad  pur- 
poses." The  Lawrenceburg  and  Elizabethtown  highway 
was  then  relocated  on  the  first-named  strip  and  the  inter- 
urban railway  upon  both  strips,  making  room  for  the  change 
in  the  tracks  of  the  Big  Pour.  The  relative  situations  of 
the  relocated  tracks  are  better  understood  by  reference  to 
the  accompanying  plat : 


CXPLAMATIONS 

Mpii(   HIshWM 

I>*r«ii4«iit'a  ClrMt  A   R- 

—  .  ~  •  ^  .     BtK  Ptour  R.  R 

A.    B,  C.  I>— auur(w4  srovntf  occw 

pl«d   tr   d*f«n4anL. 
C.  D.  B.  P— PiAintlit  ^m»tf^r4  w- 
euttM  bf  ««f«ateM 


•.  C     D.     ft.     J. 
'*for   mirvM   pn 


laatM* 


NOVEMBER  TERM,  1908.  543 

Miller  r.  Cincinnati,  etc.,  St.  K.  r<>.--4:j  Inil.  App.  540. 


By  this  action  it  is  sought  to  recover  from  appellee  dam- 
ages caused  by  its  use  of  the  land  taken.  The  principal 
damage  complained  of  was  the  destruction  of  a  large  stone 
wall  and  steps  in  front  of  plaintiff's  dooryard,  the  destruc- 
tion of  trees  and  shrubs,  and  the  increased  danger  to  persons 
leaving  and  coming  to  the  premises. 

The  strip  E,  F,  C,  D,  the  taking  of  which  caused  the  prin- 
cipal damage,  is  a  part  of  the  strip  C,  D,  6,  H,  which  was 
not  taken  for  railway  purposes,  but  for  *  *  highway  purposes. ' ' 
E,  P,  C,  D,  although  described  in  the  instrument  of  appro- 
priation as  being  taken  for  ** highway  purposes,"  is  shown 
by  the  evidence  to  be  a  cnl-de-saCy  and  not  used  as  a  public 
highway.  It  is  150  feet  long  and  extends  beyond  the  point 
where  the  highway  turns  south.     The  statute  author- 

1.  izing  a  condemnation  for  highway  purposes  does  not 
permit  the  taking  of  land  for  any  other  use.  Al- 
though condemned  and  paid  for,  for  use  a^  a  highway,  that 
use  was  abandoned,  and  it  has  been  used  for  interurban 
railway  purposes  only.  When  the  strip  was  abandoned  for 
use  as  a  highway  by  placing  the  highway  elsewhere  than 
upon  it,  the  title  then  reverted  to  the  appellant,  and  he  is 
entitled  to  re(*over  damages  for  its  use.    The  amount  of 

these  damages  must  be  restricted  to  compensation 

2.  for  the  land  actually  taken  by  the  appellee,  and  can- 
not include  damages  caused  by  tearing  down  the  wall, 

destroying  the  trees,  shrubs,  etc.,  for  this  damage  was  done 

in  preparing  for  the  relocation  of  the  highway,  and  has 

already  been  paid  for.    A  moving  of  the  highway 

3.  must  have  contemplated  a  moving  of  the  interurban 
tracks.     The  increased  inconvenience  and  danger  and 

the  damage  done  by  appellee's  tracks  as  relocated  may  possi- 
bly be  greater  than  in  the  former  location,  but  we  consider 
that  the  compensation  allowed  appellant  for  the  land  **for 
highway  purposes"  also  contemplated  the  damages  caused 
by  the  additional  servitude  on  the  highway  of  the  appellee's 
tracks. 
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The  strip  B,  C,  D,  A,  was  condemned  by  the  Big  Pour 
railway  oompany  for  ** railway  purposes."    Said  company 
could  not,  under  the  general  statutes,  condemn  the 
4.    property  of  the  Cincinnati,  Lawrenceburg  &  Aurora 
Electric  Street  Railroad  Company,  it  already  being 
devoted  to  a  public  use  (Indianapolis,  etc.,  R.  Co.  v.  Indian- 
apolis, etc.,  Transit  Co.  [1904],  33  Ind.  App.  337) ;   but  it 
came  to  a  friendly  agreement  with  the  appellee,  as  shown 
by  the  following  instrument  which  is  in  the  record : 

''This  agreement  made  as  of  December  20,  1902,  be- 
tween the  Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company,  as  first  party,  the  Cincinnati,  Law- 
renceburg  &  Aurora  Electric  Street  Railroad  Company, 
as  second  party,  w^itnesseth: 

Whereas,  the  first  party  is  engaged  in  making  certain 
changes  in  the  alignment  and  grades  of  its  tracks  in  the 
vicinity  of  Lawrenceburg  Junction,  Dearborn  county, 
Indiana;  and, 

Whereas,  such  changes  will  necessitate  a  partial  re- 
arrangement and  relocation  of  the  tracks  of  the  second 
party;  and, 

Whereas,  the  second  party  desires  to  change  its  locar 
tion  between  North  Bend  and  Cleves  and  between  Valley 
Junction  and  Elizabethtown,  both  of  which  changes  re- 
quire the  securing  of  property  from  said  first  party ; 

Now,  therefore,  it  is  agreed  by  the  parties  hereto : 

•  •        • 

(2)  The  second  party  shall  convey  to  the  first  party 
by  quitclaim  deed  so  much  of  second  party's  property  as 
is  needed  by  the  first  party  to  change  its  tracks  in  front 
of  Job  Miller's,  near  Lawrenceburg  Junction. 

(3)  The  first  party  shall  remunerate  the  second  party 
for  the  cost,  if  any,  of  the  right  of  way  near  Job  Miller's 
house,  which  the  second  party  must  acquire  in  place  of 
right  of  way  to  be  deeded  to  first  party  as  per  article  two 

of  this  agreement. 

•  •       • 

(6)  The  first  party  shall  at  its  own  expense  make  the 
changes  in  grade  of  second  party's  track  from  the  road 
near  Job  Miller's  west  line  to  be  agreed  upon  on  the 

ground. 

•  •        • 

(16)  This  agreement  shall  be  binding  upon  the  parties 
hereto,  their  successors  and  assigns." 
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Under  the  law  and  this  contract  the  object  desired  might 
have  been  attained  had  the  appellee  instituted  a  condemna- 
tion proceeding  against  the  strip  last  mentioned;  but  in- 
stead the  Big  Pour  railway  company  instituted  it.  A  valua- 
tion was  set  by  appraisers.  Both  the  railway  company  and 
Miller  appealed  from  the  award,  but  both  later  dismissed 
their  objections  and  Miller  accepted  the  money.  The  peti- 
tion of  the  railway  company  proceedecl  upon  the  theory  that 
the  land  was  to  be  used  bv  it:  "Said  Cleveland,  Cincin- 
nati,  Chicago  &  St.  Louis  Railway  Company  does  hereby  ap- 
propriate a  right  of  way  for  its  railroad  track  and  the  right 
to  construct  thereon  such  track  or  tracks  as  may  be  neces- 
sary to  maintain  and  operate  its  railway  track  or  tracks," 
and  no  mention  is  made  of  the  Cincinnati,  Lawrenceburg  & 
Aurora  Electric  Street  Railroad  Company.     The  con- 

5.  demnation  gave  the  Big  Eour  railway  company  the 
right  to  use  the  strip  for  its  purposes,  but  did  not 

authorize  a  trade  of  the  property  to  another  company. 
"There  is  no  authority  in  the  act  for  one  railroad  company 
to  appropriate  land  for  the  use  of  another  railroad  com- 
pany." Swinney  v.  Ft.  Wayne,  etc.,  R.  Co.  (1877),  59  Ind. 
205,  219.  When  the  Big  Four  railway  company  abandoned 
the  property  condemned  for  its  railroad  purposes,  the 

6.  title  to  such  property  reverted  to  the  owner  of  the  fee, 
and  he  is  entitled  to  recover  damages  for  its  use,  but 

not  for  the  changes  which  had  theretofore  been  made  by 
said  railway  company.  Such  damages  are  restricted  to  com- 
pensation for  the  land  actually  taken. 

The  verdict  of  the  jury  was  not  sustained  by  suflScient  evi- 
dence and  was  contrary  to  law.     The  judgment  is  reversed, 
and  the  cause  remanded,  with  instructions  to  grant 

7.  a  new  trial,  and  for  further  proceedings  not  incon- 
sistent herewith. 
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Wright  et  al.  v.  Floyd  et  al. 

[No.  0,242.     Filed  Jaminry  14,  1909.    Rehearing  denied  March  1(5, 
1909.     Transfer  denied  April  22,  1900.] 

1.  Corporations. — Directors. — Acts. — Coriwratlons  act  by  n  major- 
ity of  the  board  of  directors,  or  a  majority  of  the  number  present 
requisite  to  transact  business  and  at  an  authorized  meeting, 
p.  547. 

2.  Corporations. —  Stockholders. —  Protecting  Rights  Against  Di- 
rectors.— Stockholders  may  protect  the  interests  of  the  corpora- 
tion against  the  wrongful  acts  of  the  directors,    p.  548. 

3.  Pleading. — Complaint. — Coi-porations. — Protecting  Rights  of. — 
A  complaint  by  a  minority  of  the  board  of  directors  of  a  certain 
church  printing  corporation,  to  be  sufficient,  must  show  that  they 
are  stockholdors  in  such  corporation,  or  are  members  of  such 
church  and  are  thereby  Interested,    p.  548, 

4.  Corporations. — Action  hy  Minority  of  Directors, — Effect. — An 
action  brought  by  a  minority  of  the  board  of  directors  of  a  corpo- 
ration is  not  binding  upon  the  corporation,    p.  549. 

From  Wabash  Circnit  Court;   A.  H.  Plummer,  Judge. 

Suit  by  Milton  Wright  and  others  against  Ilalleck  W. 
Floyd  and  others.  From  a  judgment  for  defendants,  plain- 
tiffs appeal.    Affirmed. 

Spencer  &  Branyan  and  C.  W.  Watkins,  for  appellants. 
S.  M.  Sayler  and  Lesh  &  Lesh,  for  appellees. 

H.\DLEY,  J. — Appellants  sued  appellees  to  set  aside  a 
judgment  agaiuvst  the  United  Brethren  Publishing  Estalv 
lishment,  a  corporation,  and  in  favor  of  the  Local  Endow- 
ment Board  for  the  Central  Church  of  the  United  Brethren 
in  Christ  of  Rohrersville,  Maryland,  which,  it  is  averred, 
was  based  upon  a  fraudulent  claim  and  a  fraudulent  con- 
fession of  judgment,  all  to  the  knowledge  of  all  of  the  par- 
ties interested.  It  is  averred  that  appellants,  together  with 
appellees  Floyd,  Barnaby,  Tharp  and  Montgomery,  con- 
stitute the  board  of  trustees  of  the  appellee  United  Brethren 
Publishing  Establishment,  and  have  the  management  of  its 
affairs;    that  said  named  appellees  constitute  the  majority 
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of  the  board  of  trustees  of  said  corporation,  and,  over  the 
protests  of  appellants,  did  and  performed  the  acts  com- 
plained of,  and  appellants  bring  said  suit  for  the  use  and 
benefit  of  said  publishing  establishment.  It  is  nowhere 
averred  that  appellants  are  members  either  of  the  corpora- 
tion or  of  the  church,  for  whose  benefit  the  printing  estab- 
lishment was  operated,  or  that  they  have  any  interest  what- 
ever in  the  controversy  either  as  shareholder,  stockholder, 
member  or  beneficiary.  Moreover,  it  is  apparent  from  the 
averments  of  the  complaint  that  appellants  seek  to  bring  the 
suit  as  minority  trustees  and  in  their  trust  capacity  for  the 
benefit  of  the  corporation. 

The  question  we  are  called  upon  to  decide  is  whether  they 
thereby  show  sufficient  interest  to  prosecute  this  suit.     It 

cannot  be  said  that  the  corporation  is  prosecuting  the 
1.     suit,  since  the  corporation  only  acts  by  a  majority  of 

its  board  of  trustees,  or  at  least  a  majority  of  a  quo- 
rum present.  Price  v.  Grand  Kapixh,  etc.,  Co,  (1859),  13 
Ind.  58;  2  Cook,  Corporations  (5th  ed.),  §712.  And  it  is 
well  settled  that  one  or  more  members  and  less  than  such 
majority  of  a  board  cannot  bind  the  corporation  to  any 
action.  2  Cook,  Corporations,  supra;  Noblesville  Gas,  etc., 
Co,  V.  Loehr  (1890),  124  Ind.  79;  Allemong  v.  Simmons 
(1890),  124  Ind.  199.  In  2  Cook,  Corporations,  supra,  the 
learned  author  says:  **A11  contracts  of  a  corporation  are 
to  be  made  by  or  under  the  direction  of  its  board  of  directors. 
The  board  of  directors  make  corporate  contracts  by  a  reg- 
ular vote  of  the  board.  •  •  •  The  board  of  directors 
have  the  widest  of  powers.  All  of  the  various  acts  and  eon- 
tracts  which  a  corporation  may  enter  into  are  entered  into 
by  and  through  the  board  of  directors.  The  board  of  di- 
rectors make  or  authorize  the  making  of  the  notes,  bills,  mort- 
gages, sales,  deeds,  liens,  and  contracts  generall3'  of  the 
corporation.  They  appoint  the  agents,  direct  the  business, 
and  govern  tlie  policy  and  phuis  of  the  corporation.  •  •  * 
They  institute,  prosecute,  compromise,  or  appeal  suits  at 
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law  and  in  equity  which  the  corporation  brings  or  has 
brought  against  it.  But  there  are  limitations  on  their  pow- 
ers. If  the  board  of  directors  attempt  to  do  an  act  or  make 
a  contract  which  the  corporate  charter  does  not  give  the 
corporation  the  power  to  do  or  enter  into,  then  any  stock- 
holder may  enjoin  that  act  or  contract.  Moreover,  the 
directors  can  contract  and  act  only  as  a  board,  duly  noti- 
fied and  assembled.  The  members  of  the  board  cannot 
agree  separately  and  outside  of  the  meeting  and  thereby 
bind  the  corporation.  Nor  can  a  minority  of  the  board  meet 
and  bind  the  board.  A  majority  must  be  present,  and  then 
a  majority  of  that  majority  binds  the  corporation.  A  sin- 
gle director  has  no  power  to  contract  for  the  corporation." 

Neither  can  it  be  said  that  they  are  bringing  the  suit  as 
interested  members,  since  there  is  no  averment  of  their  be- 
ing such.  It  does  not  appear  that  they  have  any  personal 
interest  in  the  controversv. 

It  is  well  settled  that  shareholders  or  stockholders  in  a 

corporation,  or  an  interested  member,  may  bring  suit  on 

behalf  of  the  corporation  to  protect  the  interest  of 

2.  the  corporation,  and  incidentally  the  interest  of  the 
members;    but,  in  doing  so,  their  interest  must  be 

shown,  and  it  also  must  be  shown  that  a  demand  has 
been  made  upon  the  corporation  to  protect  such  inter- 
est, and  a  refusal  so  to  do,  or  such  facts  be  exhibited 
as  show  that  such  demand  would  be  unavailing.  Carter 
V.  Ford  Plate  Olass  Co.  (1882),  85  Ind.  180;  Sheri- 
dan Brick  Works  v.  Marion  Tni^t  Co.  (1901),  157  Ind.  292, 
87  Am.  St.  207;  Tevis  v.  Hammersmith  (1903),  31  Ind. 
App.  281;  Wayne  Pike  Co,  v.  Hammons  (1891),  129  Ind. 
368;  3  Cook,  Corporations  (5th  ed.),  §750. 

But  we  have  made  diligent  search  and  have  been  unable 

to  find  any  authority  warranting  a  member  of  the  board 

of  trustees  or  directors  to  bring  such  a  suit  in  his 

3.  trust  capacity,  or  in  his  personal  capacity,  solely  by 
reason  of  his  interest  on  account  of  such  member- 
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ship,  since  such  membership  gives  him  no  personal  interest. 
In  the  absence  of  a  statute  or  rule  of  the  corporation,  a 
member  of  a  board  of  directors  or  trustees  does  not  neces- 
sarily have  to  be  a  member  or  shareholder  of  such  corpora- 
tion.   1  Cook,  Corporations  (5th  ed.),  §11. 

The  complaint  does  not  show  under  what  statute  the  ap- 
pellee printing  establishment  was  organized;  neither  does 
it  aver  any  rule  requiring  a  trustee  of  such  .corporation 
to  be  a  member,  and  under  such  circumstances  the  mere 
averment  of  plaintiff  that  he  is  a  member  of  the  board  of 
trustees  is  not  sufficient  to  show  such  interest  as  to  author- 
ize the  prosecution  of  suits  of  this  character. 

It  is  clear  that  where  a  suit  is  prosecuted,  as  this  is  prose- 
cuted on  behalf  of  the  corporation  by  minority  members 
of  the  board  of  trustees,  a  determination  of  such  cause 

4.  would  not  be  an  adjudication  of  the  rights  of  the 
corporation  in  the  controversy,  since  the  corporation 
does  not  prosecute  the  suit.  Nor  would  it  be  an  adjudication 
of  the^ght  of  ji  member  or  shareholder  to  prosecute  such 
a  suit  in  the  name  of  the  corporation,  since  it  does  not  ap- 
pear that  such  member  or  shareholder  has  so  prosecuted  the 
same. 

Judgment  affirmed. 


Collins  v.  Catholic  Order  of  Foresters. 

[\o.  G.531.    Filed  April  23,  1900.] 

1.  Teial. — Burden  of  Proof. — Insurance. — Warranties. — ^The  bur- 
den of  provlug  that  assiireiVs  warranties  in  bis  insurance  applicn- 
tion  were  false  is  uiKjn  the  company  setting  up  such  defense, 
p.  555. 

2.  iNSi'RANCE.  —  AppUeation.  —  Warranties.  —  How  Considered.  — 
WTiore  statements  concerning  matters  of  fact  are  made  in  an  in- 
surnnce  «ppli<-ation,  which  are  presumably  within  the  liuowl- 
edge  of  the  assured,  they  may  be  treated  as  warranted  to  exist, 
bnt  where  they  consist  of  facts  of  which  assured  could  not  have 
certain  knowle<lso,  his  answers  should  be  considered  as  war- 
ranties of  his  honest  belief  only.    p.  555. 
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3.  Insurance. —  Application. — Queationa. — Answers. — Ctmst  ruction. 
— The  questions  and  answers  in  an  insurance  application  should 
be  construed  together  in  order  to  determine  the  meaning,    p.  555. 

4.  Insurance. —  Applications. —  Questions. —  Answers. —  PartiaL — 
Where,  In  an  insurance  application,  the  question  "Have  you  ever 
had  any  severe  illness  or  Injury,  or  undergone  any  surgical  opera- 
tion?" was  answered  with  the  words,  '*Fir8t  finger  index  right 
hand,"  and  the  evidence  showed  that  the  assured  had  a  portion 
of  his  first  finger  of  his  right  hand  removed,  no  false  warranty  is 
shown,  the  answer  being  true,  though  partial,    p.  555. 

5.  Insurance. — Applications. — Questions. — "Severe  Illness." — War- 
ranties.— Jury. — Where,  in  an  insurance  application  the  question 
whether  the  applicant  ever  had  any  "severe  illness"  was  answered 
with  the  statement,  "have  not  been  sick  since  childhood,  diseases 
of  childhood,"  and  the  evidence  showed  that  he  had  at  one  time  a 
severe  cold,  and  attacks  of  biliousness  and  indigestion,  the  ques- 
tion whether  such  constituted  a  "severe  illness"  was  for  the  Jury, 
such  question  requiring  only  a  statement  of  assured*s  honest 
belief,  and  did  not  call  for  an  enumeration  of  slight  and  transient 
ailments,    p.  55(). 

6.  Insurance. —  Applications. —  Diseases. —  Presumption  as  to  As- 
suretVs  Knotclcdge  of. — An  assured  is  not  presumed,  as  a  matter 
of  law,  to  know  certainly  whether  he  was  afflicted  with  certain 
diseases  of  the  bowels,  or  with  la  grippe,  statements  of  assumed  in 
reference  thereto  being  re<iuired  only  to  be  hoiftst  statements  of 
his  opinion,    p.  rtTHi. 

7.  Evidence. — Opinions. — Diseases. — A  beneficiary's  testimony  that 
her  husband  at  one  time  had  la  grippe  must  be  considered  not  as 
conclusive  proof  of  the  fact,  but  merely  as  her  opinion.    557. 

8.  Insurance.  —  Applications.  —  Warranties.  —  Spitting  Blood.  — 
Coughs. — An  applicant's  statements,  in  his  application  for  insur- 
ance, as  to  his  spitting  blood,  and  as  to  his  coughing,  should  be 
regarded  as  warranties,  since  he  has  certain  knowledge  thereof, 
p.  557. 

9.  Insurance. — Applications. — WatTanties. — Facts  Existing  Tend- 
ing to  Shorten  Life. — Where  an  assured  was  asked  whether  he 
knew  of  any  fnct  tending  to  shorten  his  life,  his  answer,  to  con- 
stitute a  breach  of  warranty,  must  fall  to  disclose  some  known 
fact  which  the  court  could  say  as  a  matter  of  law  that  he  knew 
tended  to  shorten  liis  life.    p.  a.'iS. 

10.  Insiraxce.  —  .4  ppUcationff,  —  Questions.  —  Medical  A  dvice.  — 
Where  assured  was  asked  tlie  question,  "When,  and  for  what, 
has  medical  advice  l)een  sou^lit  within  the  last  tliree  years?"  and 
ho  answered  "Nothing,"  and  the  evidence  showed  that  he  had  been 
treated  by  physicians  for  several  ailments,  but  failed  to  show 
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upon  whose  solicitation  snob  attention  was  piven,  tlio  question  of 
a  breach  of  warranty  is  for  the  jury.  p.  558. 
11.  Trial. — Dircctintj  Vcnlict. — Testimony  of  Witnesses, — Burden 
of  Proof. — Tbf  court  should  not  direct  a  verdict  for  one  having 
the  burden  of  i)roof,  where  the  evidence  consists  wliolly  or  par- 
tially of  the  testimony  of  witnesses.  Fidelity,  etc.,  Assn.  v.  J/c- 
Daniel,  25  lud.  App.  008,  distinguished,    p.  550. 

Prom  Superior  Court  of  Marion  County  (69.896) ;  John 
L,  McMaster,  Judge. 

Action  b%  Mary  A.  Collins  against  the  Catholic  Order  of 
Foresters.  From  a  judgment  for  defendant,  plaintiflf  ap- 
peals.   Reversed, 

Merrill  Moores,  James  P.  Boyle,  Walter  Myers  and  John 
Ogden.  for  appellant. 

Edmund  S.  Cummings,  Edward  P.  Honan,  Michael  A. 
Ryan  and  John  C.  Ruckelshaus,  for  appellee. 

Rabb,  J. — Mary  Alice  Collins  brought  suit  against  the 
Catholic  Order  of  Foresters,  to  recover  on  an  insurance 
policy  issued  by  said  order  to  James  Edward  Collins,  her 
husband,  and  of  which  policy  she  was  and  is  the  sole  bene- 
ficiary. 

The  complaint  alleges  that  appellee  was  a  corporation 
engaged  in  the  business  of  mutual  benefit  insurance;  that 
on  December  3,  1904,  James  Edward  Collins,  who  was  at 
that  time  appellant's  husband,  signed  a  written  application 
for  membership  in  the  Catholic  Order  of  Foresters.  The 
complaint  set  out  said  application  for  membership,  together 
with  the  medical  examiner's  certificate  thereon,  and  the 
written  approval  of  J.  P.  Smythe,  M.  D.,  high  medical  ex- 
aminer of  said  order,  which  approval  is  dated  December  16, 
1904.  It  is  further  averred  that  James  Edward  Collins 
was  duly  initiated  a  member  of  St.  Joseph  Court  No.  1,109, 
Catholic  Order  of  Foresters,  and  that  the  $1,000  benefit  cer- 
tificate, upon  which  appellant,  as  beneficiary,  brought  suit, 
was  executed  by  the  high  court  of  said  order,  to  be  deliv- 
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ercd  to  James  Edward  Collins,  but  that  the  oertifieate  was 
not  delivered  to  Collins,  being  kept  by  St.  Joseph  Court; 
that  James  Edward  Collins  paid  his  initiation  fee  and  all 
assessments  and  dues,  up  to  the  time  of  his  death,  to  the 
financial  secretary  of  St.  Joseph  Court;  that  he  was  at  the 
time  of  his  death  a  member  in  good  standing,  and  that  he 
died  April  6,  1905;  that  the  appellant  has  demanded  the 
benefit  certificate  from  the  appellee,  and  that  the  appellee 
has  refused  to  deliver  the  certificate  to  her.  It  is  further 
averred  that  the  insured  and  the  appellant  -performed  all 
of  the  conditions  of  the  contract  to  be  by  them  performed, 
and  that  the  appellant  has  demanded  payment  from  the  ap- 
pellee of  the  sum  due  her  by  the  terms  of  the  certificate,  and 
payment  has  been  refused  by  appellee. 

To  this  complaint  appellee  answered  the  general  denial, 
and  a  special  plea  setting  up  a  misrepresentation  of  the 
facts,  by  means  of  which  the  insured  procured  appellee  to 
issue  the  certificate  sued  on,  and  a  breach  of  the  warranties 
contained  therein,  the  representations  and  warranties  relied 
on  in  the  answer  consisting  of  false  answers  made  to  the 
following  questions  asked  the  insured  in  the  medical  ex- 
amination, which  formed  a  part  of  the  insured's  application 
for  membership  in  the  order : 

'*Q.  Have  you  ever  had  any  severe  illness  or  injury, 
or  undergone  any  surgical  operation?  A.  First  finger 
index  right  hand.  Q.  State  when,  give  particulars,  and 
name  of  your  attending  physician.  A.  Have  not  been 
sick  since  childhood,  diseases  of  childhood.  Q.  Have 
you  fully  recovered ?  A.  Yes.  Q.  Have  you  had  any 
of  the  following  complaints,  diseases,  or  symptoms? 
•  *  •  Spitting  or  raising  blood?  A.  No.  Q. 
Any  diseases  of  the  bowels?  A.  No.  Q.  Habitual 
cough  ?  A.  No.  Q.  La  grippe  ?  A.  No.  Q.  When, 
and  for  what,  has  medical  advice  been  sought  within  the 
last  three  years  ?  A.  Nothing.  Q.  Is  there  anything 
to  your  knowledge  or  belief,  in  physical  condition, 
family  or  personal  history,  or  habits  tending  to  shorten 
your  life,  which  is  not  distinctly  set  forth  in  this  appli- 
cation?   A.    No/' 
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It  is  averred  that  the  order  accepted  the  iusured  into 
membership  therein,  relying  on  the  truth  of  said  answers, 
and  that,  by  the  terms  of  the  contract  between  the  insured 
and  the  appellee,  the  insured  expressly  warranted  said  an-, 
swers  to  be  true.  The  certificate  signed  by  the  insured,  at- 
tached to  the  medical  examination,  and  forming  a  part  of 
the  insured's  application  for  membership,  was  as  follows: 

**I  do  hereby  certify  and  declare  that  the  answers 
given  by  me  to  the  above  questions  are  each  and  all  true 
in  fact,  and  I  do  hereby  warrant  said  answers  and  each 
of  them  to  be  true  in  fact,  and  I  do  hereby  agree  that 
should  any  answers  so  made  by  me  be  untrue  in  fact, 
•  *  *  or  should  any  concealment  of  facts  be  made  by 
me  in  this  application,  that  then  and  in  such  case  I  do 
thereby  forfeit  the  rights  of  my  beneficiary  to  any  and 
all  benefits  and  privileges  of  the  order,  including  all 
claims  and  demands  by  virtue  of  any  benefit  certificate 
that  may  have  been  issued  to  me  by  said  order,  includ- 
ing also  all  moneys  paid  by  me  to  said  order  for  any  pui*- 
pose  whatsoever/' 

The  benefit  certificate  issued  by  appellee,  upon  which  ap- 
pellant's action  is  predicated,  contained  the  following  state- 
ment: 


n 


The  statements  made  by  said  member  in  the  proposi- 
tion blank,  signed  by  him  at  the  time  of  his  proposition 
as  a  member  of  said  Catholic  Order  of  Foresters,  are 
hereby  acknowledged  and  declared  by  him  to  be  war- 
ranties, and  to  be  made  a  part  of  this  contract.  •  •  • 
The  representations  and  agreements  made  and  sub- 
scribed by  him  in  the  application  and  medical  examiner's 
blanks,  and  the  answers  given  and  certified  by  him  to 
the  medical  examiner,  are  hereby  acknowledged  and 
declared  by  him  to  be  warranties,  and  to  be  made  a  part 
of  this  contract." 

The  case  was  put  at  issue  by  a  reply  of  general  denial,  a 
jury  trial  had,  resulting  in  a  verdict  in  favor  of  appellee, 
appellant's  motion  for  a  new  trial  overruled,  and  judgment 
rendered  on  the  verdict. 

At  the  conclusion  of  the  evidoncc  the  court,  on  appellee's 
motion,  and  over  the  objection  and  exception  of  appellant. 
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gave  the  jurj-  a  peremptory  instruction  to  return  a  verdict 
in  favor  of  appellee,  and  the  sole  question  presented  by 
the  record  here  involves  this  action  of  the  court. 
-  There  was  suflBcient  evidence,  as  disclosed  by  the  record, 
to  sustain  a  verdict  in  favor  of  appellant,  unless  the  ap- 
pellee's affirmative  defense  was  made  out. 

The  case,  as  it  is  presented  here,  proceeds  upon  the  theory 
adopted  by  both  parties,  that  appellee's  answer  is  suffi- 
cient. It  is  not  claimed  here  by  appellant  that  it  was  neces- 
sary, in  order  to  entitle  appellee  to  make  the  affirmative  de- 
fenses set  up  in  its  answer,  to  show  a  rescission  of  the  con- 
tract, and  an  offer  on  its  part  to  return  the  premiums  or  as- 
sessments received  by  it  from  the  insured  upon  the  contract, 
and  therefore  this  question  is  not  considered  by  the  court. 

It  is  earnestly  insisted  by  appellant  that  the  court  erred 
in  taking  the  case  from  the  jury;  that  the  evidence  appear- 
ing in  the  record  did  not  justify  such  action  on  the  part  of 
the  court,  her  contention  being  that  the  answers  in  the 
insured's  application  are  to  be  construed  as  representa- 
tions, and  not  as  warranties,  and  that  it  must  be  shown  that 
the  answers  were  not  only  false,  but  that  the  matters  in 
which  they  were  false  were  material,  and  that  the  answers 
were  fraudulently  made  by  the  insured  for  the  purpose  of 
procuring  the  insurance ;  that  the  facts  therein  stated  were 
believed  by  the  insurer  to  be  true,  and  relied  on  by  it  in 
making  the  contract,  and  that  the  evidence  fails  to  sustain 
these  essential  facts,  or,  at  least,  that  they  do  not  so  clearly 
appear  as  to  become  questions  of  law. 

Appellee,  on  the  other  hand,  contends  that  the  insurance 
contract  warrants  the  tmth  of  the  answers,  and  that  there- 
fore any  deviation  in  the  answers  from  the  truth  avoids 
the  contract;  also,  that  even  considered  as  representations, 
the  uncontradicted  evidence  shows  that  the  answers  were 
false;  that  they  wore  known  to  be  false  by  the  insured; 
that  they  wore  made  for  the  purpose  of  inducing  the  ap- 
pellee to  enter  into  the  contract;   were  believed  by  the  ap- 
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peUee  to  be  true,  and  relied  upon  by  it  in  accepting  the 
insured  into  the  order  and  issuing  to  him  the  certificate 
sued  on. 

However    the    answers    to    the    questions    may    be    re- 
garded, whether  as  warranties  or  as  representations,  the 
appellee  clearly  had  the  burden  of  establishing  that 

1.  they  were  false,  to  entitle  it  to  the  verdict  of  the  jury. 
Treating  them   as  warranties,   how  should  they  be 

construed?     What  do  they  mean?     We  think  the  correct 

rule  of  interpretation  to  be  applied  to  the  questions  and 

•  answers  under  consideration  is  that  statements  con- 

2.  ceming  matters  of  fact  that  are  made  in  the  applica- 
tion, and  which  are  presumably  within  the  knowledge 

of  the  applicant,  are  to  be  treated  as  warranting  the  exist- 
ence of  such  fact.  But  declarations  and  statements  con- 
tained in  such  application,  of  matters  of  fact  concerning 
which  the  insurer  should  know  but  the  applicant  could 
Jiot  have  certain  knowledge  of,  and  such  also  as  are  neces- 
sarily opinions  of  the  applicant,  are  to  be  regarded  as  war- 
ranting only  the  applicant's  honest  belief  in  the  truth  of 
the  statements  which  are  made,  and  of  his  honest  opinion, 
where  an  opinion  is  given.  3  Cooley,  Briefs  on  Ins.,  2108, 
note  (g),  and  authorities  cited;  Owen  v.  Metropolitan  Life 
Ins.  Co.  (1907),  74  N.  J.  L.  770,  67  Atl.  25. 

And  in  determining  the  meaning  to  be  attached  to  the 

statements    contained    in    the    application,    the    questions 

and  answers  must  be  construed  together;    and  thus 

3.  construed,  what  ground  is  there  to  contend  that  the 
evidence  appearing  in  the  record  justifies  a  peremp- 
tory instruction  in  favor  of  the  party  having  the  burden 
of  establishing  the  untruth  of  the  answers  ? 

The  first  interrogatory,  **Have  you  ever  had  any  severe 

illness  or  injury,  or  undergone  any  surgical  operation?"  is 

not  directly  answered  in  full.     The  only  direct  an- 

4.  swer  given  is,  ** First  finger  index  right  hand."    The 
evidence  shows  that  the  applicant  had  suffered  a  sur- 
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gical  operation  in  having  a  portion  of  the  first  finger  of  his 
right  hand  removed,  and  as  far  as  this  answer  goes  it  was 
absolutely  true. 

The  first   question,   however,   should  be  taken   in   con- 
nection with  the  second  question  and  the  answer  there- 
to, and,  thus  considered,  the  statement  contained  in 

5.  the  application  amounts  to  this,  that  the  applicant 
had  suffered  no  severe  illness  or  injury  since  child- 
hood.   The  question,  as  it  is  presented,  necessarily  calls 
upon   the   applicant  to   determine   for   himself   what   the 

m 

term  ** severe  illness,"  used  in  the  question,  means.  The 
evidence  discloses  that  he  had  a  severe  cold  at  one  time; 
that  he  had  attacks  of  biliousness  and  indigestion;  but 
whether  any  of  these  attacks  was  a  ** severe  illness,"  within 
the  meaning  of  the  question,  was,  to  say  the  least,  a  mat- 
ter for  the  jury  and  not  the  court.  Mutual  Life  Ins.  Co.  v. 
Snyder  (1876),  93  U.  S.  393,  23  L.  Ed.  887. 

The  question  required  nothing  more  than  that  the  in- 
sured's answer  should  state  his  honest  belief  with  refer- 
ence to  any  previous  illness  with  which  he  had  been  af- 
flicted. It  did  not  require  him  to  enumerate  every  slight  and 
transient  ailment  that  had  no  tendency  to  undermine  or 
weaken  his  constitution.  Billings  v.  Metropolitan  Life  Ins, 
Co.  (1898),  70  Vt.  477;  Fidelity,  etc.,  Assn.  v.  McDaniel 
(1900),  25  Ind.  App.  608:  Standard  Life,  etc.,  Co.  v.  Martin 
(1893),  133  Ind.  376;  3  Cooley,  Briefs  on  Ins.,  2153,  note 
(d),  2163,  note  (e),  and  eases  cited.  Treating  these  answers 
as  warranties,  it  cannot  be  said  that  the  facts  established  by 
the  evidence  disclose  their  breach,  as  a  matter  of  law. 

The  same  rule  applies  in  constming  the  answers  given  by 
the  insured  to  those  questions  that  inquire  with  refer- 
ence to  certain  specific  diseases,  questions  five  and 

6.  seven,   inquiring  with   reference  to  diseases  of  the 
bowels  and  of  la  grippe.    It  is  to  be  presumed  that 

the  insurer  knew  that  the  insured  had  no  certain  knowledge 
with  reference  to  whether  he  had  disease  of  the  bowels,  or 
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whether  he  had  la  grippe.  The  diseases  that  aflHiet  the  human 
race  are  given  certain  names  by  the  learned  medical  profes- 
sion, and  the  members  of  this  profession  are  themselves  very 
frequently  at  a  loss  to  determine,  from  the  symptoms  of  the 
patient,  the  particular  malady  with  which  he  is  suffering. 
It  is  not  to  be  presumed  that  those  not  skilled  in  the  science 
of  medicine  would  certainly  know  from  symptoms  what  par- 
ticular name  to  ascribe  to  their  physical  ailments.  It  is 
true  that  whether  one  had  a  pain  in  the  region  of  the  bow- 
els is  a  fact  which  he  would  certainly  know;  but  whether 
the  pain  was  to  be  ascribed  to  some  disease  of  the  bowels  is 
another  question,  and  one  he  could  not  certainly  know. 
And  whether  the  symptoms  from  which  the  insured  may 
have  suffered  were  caused  by  the  disease  known  as  la  grippe 
is  a  fact  he  could  not  certainly  know.  The  insured's  con- 
tract, therefore,  under  the  rule  stated,  simply  warrants  that 
the  answers  to  the  questions  with  reference  to  those  specific 
ailments  stated  the  honest  belief  of  the  insured  upon  the 
subject.  It  is  pointed  out  in  the  appellee's  brief  that 
appellant   testified    that    her   husband   had    an    at- 

7.  tack  of  la  grippe.    This,  however,  is  not  conclusive. 
The  appellant  was  not  a  physician.    This  statement 

was  merely  her  opinion,  and  it  is  not  conclusive  proof  that 
the  insured  did,  in  fact,  have  la  grippe,  much  less  is  it  con- 
clusive thai  at  the  time  he  jnswered  the  question  under 
consideration  he  knew  or  believed  that  he  had  suffered  from 
such  disease. 

The   answers  to   the   questions   that   inquire   regarding 

the  spitting  or  raising  of  blood,  and  whether  the  insured 

was  afflicted  with  an  habitual  cough,  called  for  state- 

8.  ments  of  fact  that  were  peculiarly  and  certainly 
within  the  knowledge  of  the  insured,  and  the  an- 
swers thereto  were  warranted  to  be  absolutely  true.  But 
there  is  nothing  in  the  evidence  that  would  justify  the  court 
in  saying  that  the  answer  to  either  of  these  questions  was 
false. 
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The  ninth  question  calls  for  nothing  more  than  an  hon- 
est statement   of  the   opinion   of  the   insured   with   refer- 
ence to  the  matters  inquired  about,  that  would  tend  to 

9.  shorten  his  life.     If  the  evidence  disclosed,  without 
contradiction,  that  there  was  some  fact  within  the 

knowledge  of  the  insured  which  he  knew  had  a  tendency 
to  shorten  his  life,  then  there  would  be  a  breach  of  the 
warranty  in  answering  these  questions,  but  there  is  no 
direct  evidence  of  the  existence  of  any  fact  within  the 
knowledge  of  the  insured,  which  it  could  be  said,  as  a  matter 
of  law,  he  knew  tended  to  shorten  his  life.  It  might  be 
that,  from  the  facts  disclosed  by  the  evidence,  an  inference 
could  properly  be  drawn  that  such  fact  existed,  and  that 
the  insured  knew  it ;  but  this  is  not  enough. 

The    answer    to    one  of    the    questions    propounded    to 

the  insured — **Whcn,  and  for  what,  has  medical  advice  been 

sought  within  the  last  three  years?" — is  confidently 

10.  relied  upon  by  appellee  as  establishing  clearly  the 
breach  of  warranty.  The  evidence  discloses  that  with- 
in the  three  years  preceding  the  application  the  insured  had 
been  treated  and  prescribed  for  by  physicians  for  several 
diflfercnt  ailments,  the  evidence  not  clearly  showing  their 
character ;  that  his  sputum  was  examined  on  three  different 
occasions  for  traces  of  tuberculosis  germs,  but  the  circum- 
stances under  which  the  medical  treatment  was  given  and 
prescriptions  made  are  not  clearly  shown.  The  question 
asks  **for  what  has  medical  advice  been  sought,"  not 
what  medical  treatment  has  been  received,  and  the  ques- 
tion evidently  means,  for  what  has  the  insured  sought 
medical  advice?  The  evidence  does  not  disclose  that  what- 
ever medical  treatment  was  given  to  the  insured  was  at  his 
solicitation,  or  that  it  was  sought  by  him.  It  does  disclose 
that  the  examination  of  his  sputum  for  tuberculosis  germs 
was  not  at  his  solicitation,  but  was  made  by  a  physician, 
upon  the  ph>T?ician's  own  motion,  and  that  the  microscopic 
examination  disclosed  no  traces  of  the  germs.     It  may  be 
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that  the  evidence  appearing  in  the  record  would  justify  a 
jury  in  inferring  that  medical  advice  was  sought  by  the 
insured,  as  it  might  possibly  justify  the  inference  that  at 
the  time  the  insured  made  his  application  for  insurance  he 
knew  he  was  infected  with  tuberculosis ;  but  it  is  not  enough 
to  justify  a  peremptory  instruction  in  favor  of  the  party 
having  the  burden  of  the  issue  that,  from  the  uncontra- 
dicted oral  testimony  given  in  the  case,  the  jury  may  infer 
facts  that  entitle  the  party  to  a  verdict.  The  jury,  and  not 
the  court,  must  determine  the  credibility  of  the  witnesses,  and 
the  weight  that  would  attach  to  their  testimony,  as  well  as 
the  inferences  that  are  properly  to  be  drawn  from  the  facts 
about  which  there  is  no  dispute. 

It  has  been  decided  by  this  court  that  a  peremptory  in- 
struction in  favor  of  one  having  the  burden  of  the  issue 
can  never  properly  be  given  when  the  verdict  must  be 

11.  wholly  or  partially  based  upon  the  testimony  of  wit- 
nesses. 

This  court  said,  in  the  case  of  Jacobs  v.  Jolley  (1902), 
29  Ind.  App.  25,  44:  **We  think  it  may  be  said  to  be  suffi- 
ciently established  upon  reason  and  authority  that  a  re- 
quest, on  behalf  of  the  party  having  the  burden  of  the  issue 
on  trial,  for  a  direction  to  the  jury  to  return  a  verdict  in 
his  favor  should  not  be  granted,  when  the  verdict  must  be 
based  upon  the  testimony  of  witnesses  wholly  or  partially.'' 
The  same  question  arose  and  was  decided  in  the  same  way 
by  the  Supreme  Court  in  the  case  of  Haughton  v.  Aetna  Life 
Ins,  Co,  (1905),  165  Ind.  32. 

We  have  been  cited  by  appellee  to  the  case  of  Fideli'tf/, 
etc,  Assn.  v.  McDaniel,  supra,  as  an  authority  decisive  of 
the  questions  involved  in  this  case.  The  questions  presented 
here  and  in  that  case  are  not  the  same.  There  the  question 
arose,  not  over  a  peremptor\'^  instruction  given  to  the  jury, 
but  upon  a  demurrer  to  the  reply. 

We  think  it  clear  that  the  court  erred  in  withdrawing  the 
case  fjpm  the  jury,  and  in  giving  them  the  peremptory  in- 
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struction.  The  ease  should  have  been  submitted  to  the  jury 
upon  the  facts  in  evidence,  with  proper  instructions  from 
the  court  to  guide  them. 

The  judgment  of  the  court  below  is  reversed,  and  a  new 
trial  ordered. 

Comstock,  J.,  not  participating. 


Brown,  Administratrix,  v.  American  Steel  and 

Wire  Company. 

[No.  0,383.    Filed  April  23,  1909.] 

V   1.    Appeal. — Bills  of  Exceptions, — Time  for  Filing. — Common  Laic. 
■     — At  the  common  law  bills  of  exceptions  had  to  be  filed  at  the 
term  at  which  the  alleged  errors  were  committed,    p.  564. 
,  2.    Appeal. — Bills  of  Exceptions. — Filing. — Time  for. — Extensions. — 
\     ruder  86GO  Burns  1908.  §029  R.  S.  1881,  trial  courts  are  author- 
'    ized  to  grant  time  beyond  the  term,  within  which  to  file  bills  of 
exceptions,  and  under  fiCGl  Burns  1908,  Acts  1905,  p.  45,  such 
time  may  in  certain  cases  be  extended,  where  application  is  made 
before  the  expiration  of  the  time  first  granted,    p.  564. 
X    Appeal. — Bills  of  Exceptions. — Tifne  for  Filing. — When  to  he 
(Irantcit. — Sew   Trial. — Entry. — Time   beyond  the  term   for   the 
filing  of  n  bill  of  exceptions  on  the  overruling  of  a  motion  for  a 
new  trial  must  be  asked  at  the  time  of  such  overmling,  and  sucli 
fact  mu»t  be  shown  by  an  order-book  entry,    p.  564. 

4.  Appeal. — Bills  of  Exceptions. — Time  for  Filing. — Extensions, — 
Jurisdiction.— Vuder  §001  Burns  1008,  Acts  1005,  p.  45,  authoriz- 
ing the  trial  court  under  certain  circumstances  to  grant  an  ex- 
tension of  time  for  the  filing  of  bills  of  exceptions,  but  one  exten- 
sion can  be  granted,  the  court  having  no  Jurisdiction,  even  by 
c*onsont,  to  extend  twice,    p.  505. 

5.  Appeai* — Bills  of  Exceptions. — Pfrsentation  to  Judge. — Filing. — 
How  Shoicn. — A  bill  of  exceptions  presented  to  the  Judge  within 
the  time  granted  is  sufllclent,  although  it  was  not  actually  filed 
until  after  the  expiration  of  the  granted  time.    p.  566. 

6.  Master  and  Servant. — Factory  Act. — Unguarded  Cogwheels. — 
'Negligence. — ^The  failure  to  guard  a  cogwheel  constitutes  negli- 
gence per  sc,  and  for  any  Injuries  of  which  such  act  Is  the  de- 
cisive cause,  the  master  is  liable,    p.  566. 

7.  Negligence. — Proximate  Cause. — ^That  cause  of  an  injury  Is 
deemed  proximate  which  is  active,  continuing,  unbroken  by  any 
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intervening  resiion^ible  agent,  and  wtiich  is  the  probable  and  nat- 
ural source  of  the  injury  complained  of.    p.  5CC. 

8.  Negligence. — Proximate  Cause, — Question  for  Jury. — What  is 
the  proximate  cause  of  an  hijury  may,  under  the  evidence,  be  a 
question  of  fact  for  the  Jury,  or  a  question  of  law  for  the  court, 
p.  5G7. 

9.  Tbial. — Directing  Verdict. — Negligence. — A  verdict  should  be 
directed  in  a  negligence  case  only  where  there  is  an  entire  absence 
of  evidence  tending  to  prove  some  essential  fact  therein,  pp.  567, 
569,573. 

10.  Master  and  Servant. — Factory  Act. — Unguarded  Cogwheels. 
— Injuries. — Suicide. — Proximate  Cause. — ^The  master  is  not  liable 
for  the  death  .of  a  servant  who  was  severely  injured  by  an  un- 
guarded cogwiieel,  the  Injury  resulting  In  the  servant's  talking 
his  life  knowingly,  the  court  being  authorized  to  say  as  a  matter 
of  law  that  the  negligent  act  of  the  master  did  not  constitute 
the  decisive  cause  of  such  death,    p.  5G8. 

11.  Action. — Survival. — Statutes. — Negligence. — Under  §285  Bums 
.    1908,  Acta  1899,  p.  405,  actions  for  the  death  of  a  person  can  be 

maintained  only  where  such  death  was  caused  by  the  "wrongful 
act  or  omission  of  another."    p.  509. 

12.  Negligence. — Proximate  Cause. — Intervening  Agent. — Probable 
Result, — An  intervening  resi)onslble  agent  cuts  oflC  the  line  of  caus- 
ation in  negligence,  except  where  such  agent's  intervention  could 
be  foreseen  as  the  natural  or  probable  result  of  the  negligent  act. 
p.  572. 

13.  Tbiai.. —  Burden  of  Proof. —  Negligence. —  Proximate  Cause. — 
The  burden  of  proving  that  plaintiff's  injuries  were  proximately 
caused  by  defendant's  negligence  is  upon  plaintiff,    p.  572. 

Prom  Tipton  Circuit  Court;  J.  F.  Elliott,  Judge. 

Action  by  Minnie  C.  Brown,  as  administratrix  of  the  es- 
tate of  William  Cruse,  deceased,  against  the  American  Steel 
and  Wire  Company.  From  a  judgment  for  defendant,  plain- 
tiflE  appeals.    Affirmed. 

Charles  0.  Roemler,  H.  0.  Chamberlain,  John  M.  Bailey, 
W.  R.  Oglebay  and  F.  C.  Oglehay,  for  appellant. 

Robert  B.  Beauchamp,  Marcellus  A.  Chipman,  Sanford 
M.  Keltner,  Edgar  E.  Hendee  and  Gilbert  R.  Call,  for  ap- 
pellee. 

Myebs,  J. — Appellant  brought  this  action  against  appellee 
to  recover  damages  for  the  alleged  negligent  killing  of  Will- 

VoL.  43—36 
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iam  Criise,  appellant's  intestate.  From  the  amended  com- 
plaint, which  was  in  one  paragraph,  it  appears  that  on  Jan- 
uary 27,  1903,  appellee  was  engaged  in  the  manufacture  of 
nails,  and  other  metal  goods,  at  Anderson,  Indiana,  and  on 
that  day  said  decedent  was  in  its  employ  as  a  helper  in  and 
about  one  of  its  nail  machines,  the  cogs,  gearing,  belting,  etc., 
of  which  machine  appellee  had  negligently  and  carelessly 
failed  and  omitted  to  guard ;  that,  while  said  machine  was 
being  operated  said  de(;edent  was  caught  by  said  unguarded 
cogs,  etc.,  and  thereby  greatly  and  seriously  injured;  **that 
such  described  injuries  so  received  by  said  decedent,  through 
and  by  the  carelessness  and  negligence  of  the  defendant  in 
the  manner  aforesaid,  did  cause  and  produce  the  death  of 
said  William  Cruse  on  or  about  October  30,  1903."  The 
suflSciency  of  the  complaint  is  not  before  us. 

Appellee  answered  the  complaint  in  two  paragraphs,  one 
in  denial,  the  other  averring  a  compromise  and  settlement 
with  the  decedent  for  all  claims  by  reason  of  the  injuries  so 
sustained  by  him.  The  contract  of  settlement  was  in  writ- 
ing, and  was  made  a  part  of  the  answer.  To  said  affirmative 
paragraph  of  answer  a  reply  in  eight  paragraphs  was  filed. 
The  first  was  a  denial.  The  fifth  and  sixth  were  with- 
drawn. The  second  paragraph  was  a  partial  reply,  and 
related  to  that  part  of  the  answer  averring  the  payment  c9i 
$500  for  care  and  treatment  of  the  decedent.  The  other 
paragraphs  alleged  a  tender  and  offer  to  return  to  appellee 
the  money  paid  by  it  to  the  decedent  on  account  of  the  al- 
leged compromise  set  up  in  the  answer,  and  also  alleging 
that,  at  the  time  of  said  compromise  and  settlement,  said 
decedent  was,  as  appellee  well  knew,  a  person  of  unsound 
mind,  and  incapable  of  understanding  and  knowing  the 
nature  and  consequence  of  the  pretended  settlement.  No 
question  as  to  any  one  of  these  paragraphs  is  presented.  The 
cause  was  twice  tried.  The  first  trial  resulted  in  a  verdict  in 
favor  of  appellant.  On  November  28,  1905,  appellee's  mo- 
titn  for  a  new  trial  was  sustained.    On  December  7,  1905, 
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at  the  request  of  appellant,  ninety  days  were  given  in  which 
to  file  her  bill  of  exceptions.  Thereafter  such  proceedings 
were  had  in  said  cause  whereby  a  second  trial  was  had,  and 
at  the  close  of  appellant's  evidence  the  court  instructed  the 
jury  to  return  a  verdict  for  the  appellee.  The  jury  returned 
a  verdict  as  directed  by  the  court,  and  thereupon  the  ap- 
pellant filed  her  motion  for  a  new  trial,  which  on  March  6, 
1906,  was  overruled,  and  150  days  were  given  in  which  to 
file  her  bill  of  exceptions,  and  judgment  was  rendered  in 
favor  of  appellee. 

The  record  purports  to  contain  three  bills  of  exceptions. 
The  first  is  said  to  include  a  copy  of  all  the  pleadings  and 
order-book  entries  up  to  and  including  the  granting  of  ap- 
pellee's motion  for  a  new  trial.  The  second  bill  is  said  to 
include  all  of  the  evidence  given  at  the  first  trial.  The  third 
includes  the  evidence  introduced  and  rulings  of  the  court 
at  the  second  trial. 

Appellee  insists  that  neither  the  second  nor  the  third  bill 
of  exceptions  is  properly  a  part  of  the  record. 

Again  looking  to  the  record,  we  find  that  on  February  22, 
1906,  and  during  the  time  first  given,  at  the  request  of  ap- 
pellant, the  time  for  filing  bill  of  exceptions  number  tw^o 
was  extended  to  June  10,  1906.  On  May  24,  1906,  and 
within  the  limit  of  the  first  extension,  upon  the  petition  of 
appellant,  the  time  for  filing  said  bill  of  exceptions  number 
two  was  extended  until  July  25,  1906.  On  July  24,  bills  of 
exceptions  numbered  two  and  three  were  presented  to  the 
trial  judge  for  settlement  and  signature,  and  the  same  were 
taken  under  advisement  until  October  11,  1906,  when  they 
were  signed  and  ordered  made  a  part  of  the  record,  and 
both  were  filed  with  the  clerk  of  the  Tipton  Circuit  Court 
on  October  12,  1906.  The  dates  and  action  of  the  judge  rela- 
tive to  said  bills  appear  from  the  order-book  entries,  except 
the  date  when  said  bills  w^ere  presented  to  the  trial  judge, 
and  that  date  is  stated  in  each  of  the  bills. 
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Under  the  common  law  a  bill  of  exceptions  had  to  be 

filed  during  the  term  at  which  the  alleged  erroneous  rulings 

were  made.    Kirby  v.  Bowland  (1879),  69  Ind.  290; 

1.  Lengelsen  v.  McGregor  (1904) ,  162  Ind.  258.    But  by 
statute  (§656  Burns  1908,  §626  R.  S.  1881),  the  trial 

court  had  the  power  to  give  time  within  which  to  reduce  ex- 
ceptions to  writing,  and  the  party  so  objecting,  under  §660 
Burns  1908,  §629  R.  S.  1881,  within  the  time  thus 

2.  allowed,  may  **  present  to  the  judge  a  proper  bill  of 
exceptions,  which,  if  true,  he  shall  promptly  sign  and 

cause  it  to  be  filed  in  the  cause;  *  ♦  ♦  and  delay  of 
the  judge  in  signing  and  filing  the  same  shall  not  deprive 
the  party  objecting  of  the  benefit  thereof.  The  date  of  the 
presentation  shall  be  stated  in  the  bill  of  exceptions,  and  the 
entry  shall  show  the  time  granted,  if  beyond  the  term,  for 
presenting  the  same."  Section  661  Burns  1908,  Acts  1905, 
p.  45,  makes  provision  for  the  extension  of  time  in  which  to 
file  such  bills,  where  such  extension  is  made  necessary  on 
account  of  the  inability  or  failure  of  the  court  reporter  to 
prepare  and  furnish  a  transcrpt  of  the  evidence,  **  provided, 
such  application  for  such  extension  must  be  made  prior  to 
the  expiration  of  the  time  first  given,"  It  is  clear  under 
these  sections  of  our  statute,  that  time  beyond  the 

3.  term  for  filing  a  bill  of  exceptions  bringing  into  the 
record  the  rulings  of  the  court  for  review,  which  are 

reasons  for  a  new  trial,  may  be  had  only  by  sx)ecial  leave  of 
the  court  given  on  the  day  the  ruling  on  the  motion  for  a 
new  trial  is  made,  and  the  fact  that  time  was  given  must  be 
made  to  appear  by  an  order-book  entry.  Citizens  St.  R.  Co. 
v.  Marvil  (1903),  161  Ind.  506;  Theobald  v.  Clapp  (1909), 
ante,  191.  With  reference  to  bill  number  two,  it  will  be  seen 
that  it  was  nine  days  after  the  court  had  sustained  appel- 
lee's motion  for  a  new  trial  before  appellant  asked,  and 
the  court  made  the  order  allowing  her,  ninety  days  in  which 
to  prepare  and  present  to  the  judge  her  bill  of  exceptions. 
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It  further  appears  that  tliis  bill  was  not  presented  to 
4.  the  judge  within  the  first  extension  of  time,  but  was 
presented  within  the  time  covered  by  the  second  exten- 
sion. The  language  of  the  statute  contemplates  but  one  ex- 
tension, and  for  that  purpose  parties  are  bound  to  take  no- 
tice of  an  application  therefor.  When  the  judge  extended 
the  time  to  June  10,  his  authority  in  that  particular  ended, 
and  any  order  by  him  made  thereafter,  under  the  facts  in 
this  case,  was  without  authorit}-  and  of  no  eflfeet.  Lengelsen 
V.  McGregor,  supra;  Citizens  St.  B,  Co.  v.  Marvil,  supra; 
Theobald  v.  Clapp,  supra;  Nichols  v.  Central  Trust  Co. 
(1909),  ante,  64. 

It  has  been  suggested  that  the  order-book  entry  of  the 
filing  of  the  application  by  the  appellant  for  the  second 
extension,  and  the  order  of  the  court  granting  such  exten- 
sion, show  that  the  parties  by  counsel  were  present  at  the 
time  the  order  was  made,  and  no  objection  or  exception  to  the 
action  of  the  court  was  taken,  and  for  that  reason  appellee 
waived  its  right  thereafter  to  object  to  the  court's  action  in 
the  premises.  "We  cannot  concur  in  this  conclusion.  Such  an 
order-book  entry,  at  best,  could  not  be  construed  as  showing 
more  than  a  mere  consent  on  the  part  of  the  appellee  to  the 
making  of  the  order.  The  validity  of  the  order  depended 
upon  the  power  of  the  judge  to  make  it,  and  not  upon  the 
consent  of  the  parties.  The  statute,  as  we  have  said,  has 
reference  to  an  extension  of  time  based  upon  an  applica- 
tion made  to  the  judge  within  '*the  time  first  given."  The 
principle  applicable  here  is  not  unlike  that  enforced  in 
Lengelsen  v.  McGregor,  supra,  where  it  is  said:  ** After  the 
expiration  of  the  time  allowed,  the  judge  loses  jurisdiction 
over  the  subject-matter,  and  cannot  be  reclothed  with  it 
by  agreement  of  the  parties."  Bill  number  two  is  not  prop- 
erly a  part  of  the  record. 

Bill  of  exceptions  number  three  was  presented  to  the 
jndge  for  settlement  within  the  time  first  given,  and  while  it 
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was  not  signed  and  filed  by  the  judge  until  after  that 

5.  time  had  expired,  such  failure  was  not  l)ecause  of  any 
fault  chargeable  to  appellant.    Having  done  all  that 

she  was  required  to  do  under  the  statute,  her  right  to  have 
this  bill  considered  a  part  of  the  record  will  not  be  denied 
because  of  the  failure  of  the  court  to  sign  and  file  it  within 
the  time  designated  for  that  purpose.  Malott  v.  Central 
Trust  Co.  (1907),  168  Ind.  428;  Warner  v.  Marshall  (1906), 
166  Ind.  88;  Brourr  v.  Ream  (1896).  15  Ind.  App.  51. 

It  is  assigned  that  the  court  erred  in  overruling  appel- 
lant's motion  for  a  new  trial.  The  reasons  in  support  of 
the  motion,  and  not  waived,  are  that  the  verdict  of  the  jury 
is  not  sustained  by  sufficient  evidence ;  that  it  is  contrary  to 
law ;  and  that  the  court  erred  in  instructing  the  jury  to  re- 
turn a  verdict  for  appellee. 

As  the  record  comes  to  us,  and  as  argued  by  counsel,  the 
question  is:  "Was  the  alleged  negligence  of  appellee  the 
proximate  cause  of  decedent's  death,  and  is  the  evidence 
such  as  to  make  the  question  one  of  law  ? 

Appellant's  theory  is  stated  as  follows:  **That  the  dece- 
dent received  certain  injuries  on  account  of  appellee's  neg- 
ligence; that  these  injuries  produced  insanity,  and  that  this 
insanity  produced  his  death  by  suicide,  thus  making  the  neg- 
ligence of  appellee  the  proximate  cause  of  death." 

The  failure  of  appellee  to  guard  the  machinery  mentioned 

was  an  omission  of  a  statutory  duty  it  owed  to  the  decedent, 

and  such  omission,  as  a  rule,  constitutes  negligence 

6.  per  se,    Davis  v.  Mercer  Lumber  Co.  (1905),  164  Ind, 
413.    And  while  this  is  true,  yet  appellee  would  be 

responsible  only  for  such  injuries  as  were  the  actual  se- 
quence of  such  negligence,  unbroken  by  any  inter- 

7.  vening  responsible  agent,  or,  in  other  words,  it  must 
appear  that  such  negligence  was  the  responsible  cause, 

the  essential  factor,  which  caused  the  death  of  appellant's 
decedent.  Davis  v.  Mercer  Lumber  Co.,  supra;  Ohio,  etc., 
R.  Co.  V.  Trowbridge  (1890),  126  Ind.  391 ;  Flint  &  WaUing 
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Mfg.  Co.  V.  Beckett  (1906),  167  Ind.  491, 12  L.  R.  A.  (N.  S.) 
924. 

In  Lake  Erie,  etc.,  R.  Co.  v.  Charman  (1903),  161  Ind. 
95,  103,  it  is  said:  **And  that  cause  will  be  held  proximate 
which  is  shown  to  be  active,  operative,  and  continuing,  and 
the  probable  and  natural  source  of  the  injur\';.  that  is  to 
say,  where  the  sequence  or  injury  complained  of  under  the 
circumstances  of  the  case  is  such  as  might  and  ought  to 
have  been  foreseen  by  a  person  of  ordinary  sagacity  as  a 
probable  result  of  the  thing  done,  it  will  be  deemed  the  re- 
sponsible or  proximate  cause." 

In  Davis  v.  Mercer  Lumber  Co.,  supra,  it  was  held  that 

"the  proximate  cause  of  an  injury  or  wrong  in  a  case  based 

on  negligence,  as  previously  said,  is  an  essential  ele- 

8.  ment  therein,  and  in  like  manner  as  any  other  essen- 
tial fact  may,  under  the  evidence,  become  a  matter  or 

question  of  law  for  the  court,  or  one  purely  of  fact  for  the 
determination  of  the  jury.'*  Terre  Haute,  etc.,  R.  Co.  v. 
Buck  (1884),  96  Ind.  346;  4  Thompson,  Negligence  (2d  ed.), 
§3860;  Louisville,  etc.,  R.  Co.  v.  Xitscho  (1890),  126  Ind. 
229,  236,  9  L.  R.  A.  750,  22  Am.  St.  582.  In  the  case  of 
Davis  V.  Mercer  Lumber  Co.,  supra,  it  was  also  held  to  be 
the  **  settled  rule  in  this  State  that  the  right  of  the 

9.  court  to  direct  a  verdict,  as  it  did  in  this  case,  can 
only  be  upheld  where,  after  a  consideration  of  all 

the  evidence  most  favorable  to  the  plaintiff,  together  with 
all  the  reasonable  and  legitimate  inferences  which  a  jury 
might  have  drawn  therefrom,  it  can  be  said  that  the  evi- 
dence is  clearly  insufficient  to  establish  one  or  more  facts 
essential  to  the  plaintiflF's  right  of  action.'*  Wolfe  v.  Afc- 
Milla7i  (1889),  117  Ind.  587;  West  fall  v.  Wait  (1905),  165 
Ind.  353;  Jacobs  v.  Jolleu  (1902),  29  Ind.  App.  25;  Gal^ 
braith  v.  Holmes  (1896),  15  Ind.  App.  34.  So  it  may  be 
said  that  where  the  facts  are  undisputed  the  question  of 
proximate  or  intervening  cause  is  for  the  court.  P.  H.  &  F, 
M.  Roots  Co.  V.  Meeker  (1905),  165  Ind.  132. 
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In  the  case  at  bar  the  facts  are  undisputed,  and  from 
which  we  take  those  m.ast  favorable  to  appellant.  On  Jan- 
uary 27,  1903,  WiUiam  Cruse,  the  decedent,  was  in 

10.  the  employ  of  appeUee  as  a  helper  about  a  certain 
nail  machine  used  by  appellee  in  its  manufacturing 
plant.  As  a  part  of  said  machine  were  certain  unguarded 
cogs,  which  could  have  been  guarded  without  interfer- 
ing with  the  practical  usefulness  of  the  machine.  On 
said  day  decedent,  while  working  about  said  machine, 
was  caught  in  said  luiguarded  cogs.  His  right  arm,  from 
near  his  wrist  up  to  a  little  l)elow  his  shoulder,  was  severely 
cut  and  mashed.  He  received  a  cut  about  three  inches  long, 
of  triangular  shape,  on  top  of  his  head,  a  cut  on  the  side  of 
his  head  near  his  temple,  and  a  cut  in  his  back  just  below  the 
right  shoulder,  about  three  inches  wide  and  four  inches  long, 
and  deep  enough  to  expose  a  rib  and  his  spinal  column.  His 
hips  were  severely  bruised  and  injured.  Immediately  after 
the  accident  he  was  taken  to  a  hospital,  where  his  wounds 
were  dressed  by  surgeons,  and  where  he  remained  until  the 
latter  part  of  August.  From  the  hospital  he  went  to  a  pri- 
vate boarding  house  in  Anderson,  and  about  the  middle  of 
September  he  went  to  the  home  of  his  father  at  Nora,  Indi- 
ana, and  remained  there  until  the  day  of  his  death,  Octo- 
ber 31.  For  five  years  continuously  and  immediately  prior 
to  said  accident  the  decedent  was  strong  and  healthy,  and 
from  the  time  of  the  accident  until  his  death  was  physically 
weak  and  unable  to  do  any  work.  It  appears  that  on  the 
same  day,  and  shortly  after  the  accident,  he  became  uncon- 
scious, and  remained  in  that  condition  for  several  hours; 
that  at  times  during  the  two  weeks  next  following  the  day 
of  the  injury  he  would  become  insensible,  and  did  not  recog- 
nize his  son.  At  intervals  thereafter,  until  he  died,  he  was 
unable  to  recognize  members  of  his  own  family.  After  the 
accident,  and  after  he  had  gained  consciousness,  and  when 
in  his  best  physical  and  mental  condition,  he  would  contin- 
ually complain  of  pain  in  his  head;   said  that  the  side  of 
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his  head  was  heavy,  and  at  times  complained  of  being  dizzy. 
At  times  he  complained  about  not  knowing  what  he  was  do- 
ing. He  was  melancholy,  and  his  talk  was  incoherent.  Oc- 
casionally he  would  start  a  sentence  directed  to  one  subject 
and  close  it  with  reference  to  some  other  subject.  He  was 
constantly  rubbing  his  head.  He  frequently  could  not  re- 
member the  names  of  his  children.  The  undisputed  evidence 
is  that  at  the  time  of  his  death  he  was  a  person  of  unsound 
mind.  It  was  agreed  by  the  parties  **that  on  October  31, 
1903,  in  the  evening  of  that  day,  Mr.  Cruse  left  his  f ather  s 
home  in  Nora,  Marion  county,  Indiana,  and  was  not  heard 
of  or  seen  for  three  weeks  from  that  date,  at  which  time  he 
was  found  near  Nora  in  a  cornfield,  lying  between  two  corn 
rows,  with  his  coat  and  vest  removed  and  lying  close  to  him, 
with  his  own  pocket  knife  open,  and  in  or  near  to  his  hand, 
and  with  his  throat  cut,  severing  the  jugular  vein,  w^ith 
some  three  cuts  in  the  throat.  His  property,  a  watch  and 
some  money,  was  intact  in  his  pocket,  and  he  was  dead.  It 
is  further  agreed  that  he  took  his  own  life,  and  died  from 
the  effects  of  the  knife  wounds,  self-inflicted." 

Appellant's  authority  to  bring  and  maintain  this  action 
rests  solely  upon  the  statute  (§285  Bums  1908,  Acts  1899,  p. 

405),   which  provides:     ''When   the  death  of  one 
11.    is  caused  by  the  wrongful  act  or  omission  of  another, 

the  personal  representatives  of  the  former  may  main- 
tain an  action  therefor  against  the  latter,  if  the  former 
might  have  maintained  an  action,  had  he  or  she  (as  the  case 
may  be)  lived,  against  the  latter  for  an  injury  for  the  same 
act  or  omission."  Under  this  statute  the  death  must  have 
been  ''caused  by  the  wrongful  act  or  omission  of  another." 

The  case  of  Scheffer  v.   Washington  City,  etc.,  R,   Co. 
(1881),   105  U.   S.  249,   26  L.   Ed.   1070,  was  an  action 

for   damages   for  injuries,    growing   out   of   a    col- 
9.    lision    between    two    railroad    trains    on    December 

7,  1874,  whereby  Scheffer,  a  passenger  on  one 
of  the  trains,   was   injured   about  his   head,   face,    neck. 
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back  and  spine^  and  by  reason  of  such  injuries  he  be- 
came sick,  and  disordered  in  his  mind,  body,  brain  and 
spine,  and  by  means  whereof  phantasms,  illusions  and 
forebodings  of  unendurable  evils  came  upon  him,  there- 
by prostrating  all  of  his  reasoning  powers,  and  inducing 
him,  on  August  8,  1875, -to  take  his  life  in  an  effort  to  avoid 
such  phantasms,  illusions  and  forebodings.  Held,  that  the 
proximate  cause  of  the  death  of  ScheflPer  was  his  own  act 
of  self-destruction.  The  court  said:  **The  argument  is  not 
sound  which  seeks  to  trace  this  immediate  cause  of  the  death 
through  the  previous  stages  of  mental  aberration,  physical 
suffering,  and  eight  months'  disease  and  medical  treatment 
to  the  original  accident  on  the  railroad.  Such  a  course  of 
possible  or  even  logical  argument  would  lead  back  to  that 
'great  first  cause  least  imderstood/  in  which  the  train  of  all 
causation  ends.  The  suicide  of  Scheffer  was  not  a  result 
naturally  and  reasonably  to  be  expected  from  the  injury  re- 
ceived on  the  train.  It  was  not  the  natural  and  probable 
consequence,  and  could  not  have  been  foreseen  in  the  light 
of  the  circumstances  attending  the  negligence  of  the  officers 
in  charge  of  the  train.  His  insanity,  as  a  cause  of  his  final 
destruction,  was  as  little  the  natural  or  probable  result  of 
the  negligence  of  the  railway  officials  as  his  suicide,  and 
each  of  these  are  casual  or  unexpected  causes,  intervening 
between  the  act  which  injured  him  and  his  death.'* 

In  Daniels  v.  New  York,  etc.,  R,  Co.  (1903),  183  Mass. 
393,  67  N.  E.  424,  62  L.  R.  A.  751,  was  an  action  to  recover 
damages  for  the  death  of  plaintiff's  decedent,  caused  by  a 
collision  with  an  engine  and  cars  of  the  defendant  at  a 
grade  crossing.  The  facts,  as  stated  by  the  court,  are  that 
he  received  a  blow  on  the  head  and  other  injuries  at  the  time 
of  the  accident,  Aujjust  12,  1899,  and  he  died  October  3. 
His  mind  was  clear  for  several  weeks  after  the  accident,  but 
after  that  he  showed  symptoms  of  insomnia  and  restless- 
ness, and  began  to  suffer  from  severe  attacks  of  headache, 
was  melancholy,  and  at  times  delirious.    The  autopsy  after 
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his  death  showed  circumscribed  meningitis,  which  produced 
mental  aberration.  **0n  October  3  he  was  left  alone  on  his 
bed  in  a  room  from  which  the  -door  opened  into  the  dining- 
room.  After  a  time  it  was  found  closed,  and  locked  from 
the  bed  room  on  the  inside.  His  wife  entered  the  room 
through  a  window,  and  he  was  discovered  lying  on  his  bed, 
with  a  napkin,  which  had  been  left  on  a  tray,  used  for  bring- 
ing his  food,  twisted  tightly  around  his  neck  and  held 
tightly  in  his  hands  so  as  to  produce  strangulation.  He  was 
not  then  dead,  but  died  soon  afterwards.  Experts  testified 
that  he  was  probably  insane  when  he  took  his  life.*'  The 
question  in  that  case  was,  as  it  is  in  the  case  before  us,  Did 
the  decedent  die  from  the  effects  of  the  accident,  within  the 
meaning  of  the  statute  ? 

While  the  court  in  the  case  just  cited  was  of  the  opinion 
that  the  jury  was  well  warranted  in  finding  that  the  mental 
condition  of  the  decedent  was  caused  by  the  collision,  yet  the 
question  was  whether  an  essential  condition  precedent  was 
the  active,  effieient,  proximate  cause  of  a  subsequent  event, 
or  was  only  a  producer  of  conditions  which  opened  the  door 
of  another  cause  which  directly  and  actively  produced  the 
result.  Was  the  death  '*a  remote  consequence  of  the  col- 
lision, or  was  it  an  effect  actively  produced  by  it?"  After 
considering  these  questions  as  applied  to  insurance  con- 
tracts providing  against  liability  in  case  of  suicide  or  death 
by  the  insured's  own  hand,  it  was  held  that  the  principle 
invoked,  as  applicable  to  such  contracts,  did  not  apply  to 
actions  given  by  statute  for  the  death  of  one  caused  by  the 
wrongful  act  or  omission  of  another.  In  cases  resting  on 
the  statute  there  miist  appear  to  be  something  more  than  an 
unsound  mind,  though  it  be  caused  by  mental  disease  as  a 
sequence  of  the  injury  inflicted  by  reason  of  the  negligent 
act  or  omission  of  the  defendant.  If  the  decedent  at  the 
time  of  taking  his  life  had  mind  enough  to  know  what  he 
M^anted  to  do,  .and  how  to  do  it,  the  line  of  causation  from 
the  accident  to  the  death  would  be  broken  by  the  act  of 
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suicide,  and  the  latter  would  be  the  proximate  cause  of  his 
death.  From  the  cases  bearing  upon  the  subject  now  being 
considered  the  rule  seems  to  be  that  an  action  under  the 
statute  may  be  maintained  when  the  death  is  self-inflicted, 
only  where  it  is  the  result  of  an  uncontrollable  influence,  or 
is  accomplished  in  delirium  or  frenzy,  caused  by  the  defend* 
ant's  negligent  act  or  omission,  and  without  conscious  voli- 
tion of  a  purpose  to  take  life;  for  then  the  act  would  be 
that  of  an  irresponsible  agent.  Daniels  v.  New  York,  etc., 
K,  Co.,  supra;  Scheffer  v.  Washingtan  City,  etc.,  B.  Co., 
supra;  Ooodlander  Mill  Co.  v.  Standard  Oil  Co.  (1894),  63 
Fed.  400, 405, 11  C.  C.  A.  253,  27  L.  R.  A.  583 ;  Chicago,  etc., 
R.  Co.  V.  Elliott  (1893),  55  Fed.  949,  951,  5  C.  C.  A.  347,  20 
L.  R.  A.  582;  Ronker  v.  St.  John  (1900),  21  Ohio  C.  C.  39; 
Maguire  v.  Sheehan  (1902),  117  Fed.  819, 54  C.  C.  A.  642, 59 
L.  R.  A.  496.  While  the  rule  is  general  that  an  intervening 
responsible  agent  cuts  off  the  line  of  causation  from 

12.  the  original  negligence,  yet  we  are  not  unmindful  of 
''the  qualification,  that  if  the  intervening  act  is  such 

as  might  reasonably  have  been  foreseen  or  anticipated  as 
the  natural  and  probable  result  of  the  original  negligence, 
the  original  negligence  will,  notwithstanding  such  interven- 
ing act,  be  regarded  as  the  proximate  cause  of  the  injury." 
Nickey  v.  Steuder  (1905),  164  Ind.  189.  The  burden  was 
on  appellant  to  prove  that  decedent's  death  was  caused 

13.  by  the  neglect  of  appellee  to  guard  the  cogwheels.    It 
is  not  enough  to  show  negligence  and  the  injury,  but, 

in  addition,  appellant  must  also  show  that  appellee's  negli- 
gence proximately  caused  Cruse 's  death.  The  decedent's 
right  to  damage,  had  he  lived,  was  a  common-law  right,  lim- 
ited to  the  damage  sustained,  attributable  to  the  negligence 
of  appellee.  Appellant 's  right  to  recover,  being  statutory,  de- 
pends upon  whether  her  decedent  could  have  maintained  an 
action,  had  he  lived,  against  appellee  for  a  self-inflicted 
injury,  as  the  active,  operative,  continuing,  and  the  probable 
and  natural  sequence  of  the  original  injury. 


NOVEMBER  TERM,  1908.  573 

Fox  r.  Rhodes — 43  Ind.  App.  573. 

In  actions  of  this  character  the  evidence  must  be  such  as 
to  warrant  the  jury  in  finding  that  the  decedent  in  taking 
his  life  acted  ''without  volition  under  an  uneontroll- 
9.  able  impulse,  or  that  he  did  not  understand  the  phys- 
ical nature  of  his  act."  Daniels  v.  New  York,  etc.,  R. 
Co.,  supra.  Turning  again  to  the  record  in  this  case,  we 
find  no  evidence  as  to  the  decedent's  strength  of  mind  dur- 
ing a  few  weeks  immediately  prior  to  his  death,  but,  assum- 
ing that  his  improved  condition  in  that  respect  a  few  weeks 
before  the  day  of  the  suicide  continued,  taken  in  connection 
with  the  agreed  facts  heretofore  set  out  in  this  opinion,  in- 
stead of  showing  a  want  of  conscious  volition,  strongly  indi- 
cates that  the  decedent  had  a  mind  capable-  of  conceiving  a 
purpose  of  taking  his  life,  as  well  as  a  knowledge  of  the 
means  which  would  certainly  carry  his  purpose  into  effect. 
This  conclusion,  from  the  evidence,  leaves  an  essential  fact 
to  support  a  verdict  for  plaintiff  unsustained  by  the  evi- 
dence, and,  this  being  true,  the  trial  court  did  not  err  in 
directing  a  verdict  for  the  defendant.  Louisville,  etc.,  R. 
Co.  V.  Nitsche,  supra;  Cole  v.  Oerman  Sav.,  etc.  Soc. 
(1903),  124  Fed.  113, 122,  59  C.  C.  A.  593,  63  L.  R.  A.  416. 
Judgment  affirmed. 


Fox  ET  AL.  V.  Rhodes. 

[No.  6,636.    Filed  April  27,  1900.] 

1.  Appeal. —  Sufficiency  of  Complaint. —  Demurrer, —  Form  of. — 
Where  a  judgment  was  rendered  for  defendant  on  demurrers  to 
the  complaint  and  cross-complaints,  against  him,  the  sufficiency 
of  such  complaint  and  cross-complaints  will  determine  the  dispo- 
sition of  the  case  on  appeal,  regardless  of  the  form  of  the  de- 
murrers,    p.  576. 

2.  Decedents*  Estates. —  Filial  Settlement. —  Want  of  Notice. — 
Judgment, — Effect. — AdminiHtratoni. — The  final  settlement  and 
discharge  of  an  aulminlstrator,  without  giving  a  proper  notice 
thereof,  is,  as  to  lieirs  or  creditors  not  appearing,  ineffectual  for 
any  purpose,    p.  576. 

3.  ExECUTOBs  AND  ADMINISTRATORS. — Trust  Funds. — AppUcoti^u  of. 
— Trust  funds  coming  into  the  possession  of  an  administrator 


574  APPELLATE  COURT  OF  INDIANA, 

Fox  r.  Rhodes — 43  Ind.  App.  573. 

must  be  applied  as  the  law  provides,  and  no  ex  parte  order  of  the 
court  can  deprive  those  legally  entitled  of  their  rights  to  such 
funds,  p.  577. 
4.  Plxadino. — Complaint. — Setting  AHde  Final  Report  of  Admin- 
istrator.— Recovery  of  Trust  Funds. — ^A  complaint  alleging  that 
the  defendant  was  an  administrator  and  had  collected  as  a  trust 
fund  a  certain  sum,  that  he  had.  without  notice,  made  a  final 
settlement  which  had  been  approved,  and  that  he  had  never  i)aid 
to  the  court  or  to  the  legal  heirs  the  money  due  to  them,  but  had 
retained  it,  states  a  cause  of  action,  such  settlement  constituting 
no  defense,    p.  577. 

Prom  Probate  Court  of  Marion  County;  Merle  X.  A. 
Walker,  Judge. 

Action  by  Prank  Pox  against  John  M.  Rhodes  and  others. 
Prom  a  judgment  for  defendant  Rhodes,  plaintiff  and  others 
appeal.    Reversed. 

Theop.  J.  Moll,  for  appellants. 

Rabb,  J. — This  action  was  originally  instituted  in  the 
court  below  by  appellant  Prank  Pox,  making  parties  de- 
fendant the  appellee,  Rhodes,  and  the  appellants  Clarence 
and  Plorenee  Pox. 

The  substantial  averments  of  the  complaint  are  that  the 
wife  of  appellant  Prank  Pox,  the  mother  of  Clarence  and 
Plorenee  Pox,  was  killed  in  a  railway  accident.  Appellee 
Rhodes  was  appointed  administrator  of  her  estate  for  the 
purpose  of  instituting  suit  against  the  railroad  company  to 
recover  damages  for  her  death,  which  was  claimed  to  have 
been  occasioned  by  the  negligence  of  the  railroad  company. 
After  the  appointment  of  appellee  as  such  administrator, 
suit  was  duly  instituted  by  him  against  the  railroad  com- 
pany, and  while  the  same  was  pending  a  compromise  was  en- 
tered into  by  the  appellee  with  the  railroad  company,  which 
compromise  had  the  approval  of  the  court,  and  no  question 
is  made  concerning  its  fairness  and  validity.  By  the  terms 
of  the  compromise  appellee  Rhodes  received  from  the  rail- 
road company,  in  settlement  of  said  action,  the  sum  of 
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$1,800.  The  order  authoriziiif?  the  compromise  to  be  made 
by  said  administrator  directed  that,  of  the  money  received 
from  the  railroad  company,  the  administrator,  after  paying 
the  funeral  expenses  of  the  deceased,  should  pay  into  court 
the  sum  of  $250,  and  that  the  residue  of  said  sum  so  received, 
after  the  payment  of  the  cost  and  expenses  of  administration, 
should  be  paid  to  the  appellant  Frank  Pox,  and  that  of  the 
$250  paid  into  court,  one-third  of  the  same  was  to  be  paid  to 
each  of  the  appellants.  After  the  compromise  was  made  and 
the  money  received,  said  administrator  paid  into  court  the 
$250,  as  provided  in  the  order,  and  paid  the  costs  and  ex- 
penses of  administration,  and  made  a  pretended  final  set- 
tlement of  said  trust,  which  was  approved  by  the  court,  but 
no  notice  was  given  of  such  final  settlement,  and  but  $190 
of  the  $1,800  was  ever  in  fact  paid  by  said  appellee  to  ap- 
pellant Frank  Fox,  and  there  is  due  and  owing  to  the  said 
appellant  the  sum  of  $1,360.  Judgment  is  demanded  against 
appellee,  and  appellant  asks  that  said  final  report  of  the 
iidministrator  be  set  aside,  that  he  be  required  to  give  an 
additional  bond,  and  to  account  for  all  moneys  he  has  re- 
ceived as  such  administrator. 

Appellants  Clarence  and  Florence  Fox  each  appeared,  and 
by  leave  of  court  filed  cross-complaints  in  said  action,  in 
which  they  set  up  the  same  facts  that  were  averred  in  the 
complaint,  and  upon  those  facts  demanded  judgment  against 
the  administrator  for  the  sum  of  $600,  each  claiming  one- 
tliird  of  the  amount  received  in  the  compromise  from  the 
railroad  company.  To  each  of  these  complaints  and  cross- 
complaints  appellee  filed  a  demurrer,  which  reads  as  follows : 
**Now  comes  the  defendant  and  demurs  to  the  amended  com- 
plaint of  Frank  Fox  herein,  for  the  reason  that  such  amend- 
ed complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  for  the  reopening  of  the  estate  of  Florence  Pox,  de- 
ceased, or  the  setting  aside  of  the  final  settlement  of  the  ad- 
ministrator of  said  estate." 
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Appellee's  demurrers  to  the  complaint  and  to  each 
of  the  eross-eomplaints  were  sustained,  and  exceptions 
reserved,  and  these  present  the  only  questions  raised  by  the 
record. 

We  are  not  favored  with  a  brief  in  behalf  of  appellee,  and 
are  not  advised  of  the  theory  upon  which  the  judgment  of 
the  court  below  proceeded,  but  presume  it  was  upon  the 
ground  that  the  complaint  affirmatively  showed  that  a  final 
settlement  had  been  made  in  the  court  below  by  the  appellee, 
as  administrator  of  the  estate  of  Florence  Pox,  deceased,  and 
that  he  had  been  discharged  from  his  liability  as  such  ad- 
ministrator, and  therefore  this  action  would  not  lie  against 
him  until  such  final  settlement  was  set  aside. 

Objection  is  taken  to  the  form  of  the  demurrer  to  the 

complaint  and  to  the  cross-complaints.     The  criticism  is 

made  that  the  demurrer  is  not  so  worded  as  prop- 

1.  erly  to  present  the  question  as  to  the  sufficiency  of 
the  complaints.    The  demurrer  is  informal,  but  it  is 

unimportant  whether  it  was  in  sufficient  form  or  not,  inas- 
much as  the  judgment  of  the  court  below  would  be  sustained 
if  the  complaints  do  not  state  facts  sufficient  to  constitute  a 
cause  of  action  in  behalf  of  the  appellants. 

Each  of  the  appellants  by  the  pleadings  affirmatively* 
shows  that  no  notice  was  given  of  the  final  settlement  al- 
leged to  have  been  made  by  the  appellee  as  adminis- 

2.  trator  of  the  estate  of  Florence  Fox,  and  it  is  affirma- 
tively shown  that  appellants  Clarence  and  Florence 

Fox  were  each,  at  the  time,  under  the  age  of  twenty-one 
years.  An  order  of  court  discharging  an  administrator  upon 
a  settlement  made  by  him  without  giving  notice,  as  required 
by  the  statute,  is  of  no  force  and  effect,  and  does  not  con- 
stitute an  adjudication  of  any  right  of  heirs  or  creditors  not 
appearing  at  the  final  settlement. 

The  appellee  was  appointed,  as  appears  from  the  aver- 
ments of  the  complaint,  as  administrator  of  his  intestate. 
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for  a  special  purpose,  and  all  the  assets  which  came 

3.  into  his  hands  as  such  administrator  arose  from  the 
claim  which  he  had  against  the  railroad  company, 

arising  from  its  negligently  causing  the  death  of  his  intes- 
tate. This  fund  was  held  by  him  for  a  special  purpose,  and 
could  be  applied  to  no  other.  An  ex  parte  order  of  the  court 
could  not  deprive  the  heirs  of  the  deceased  of  their 
rights  in  this  fund,  and  we  think  that,  upon  its  being  shown 
that  the  administrator  received  the  funds,  he  held  one-third 
of  them  for  the  use  and  benefit  of  each  one  of  the  appellants, 
and  as  the  complaint  affirmatively  showed  that  he  had  not 
properly  distributed  the  funds  to  the  appellants,  a  good  cause 
of  action  was  stated  in  the  complaint  and  cross-com- 

4.  plaints  against  him,  and  that  it  does  not  appear  by 
the  averments  thereof  that  he  was  protected  from 

the  appellants'  actions  by  the  alleged  final  settlement  therein 
averred  to  have  been  made  to  the  court. 

The  facts  averred  in  the  complaint  and  in  each  cross-com- 
plaint entitled  the  parties  to  have  the  approval  of  the  final 
account  and  the  order  discharging  the  appellee  as  admin- 
istrator of  the  estate  set  aside.  Mefford  v.  Lamkin  (1906), 
38  Ind.  App.  33;  State,  ex  rel,  v.  Burkam  (1899),  23  Ind. 
App.  271;  Qlessner  v.  Clark  (1895),  140  Ind.  427;  State, 
ex  rel,  v.  Siockivell  (1903),  28  Ind.  App.  530.  The  demur- 
rers to  the  complaint  of  appellant  Frank  Pox  and  to  the 
cross-complaints  of  each  of  the  cojippellants  should  have 
been  overruled,  and  the  appellee  required  to  answer. 

Judgment  reversed,  with  direction  to  the  court  below  to 
overrule  the  demurrers  to  the  complaint  and  to  the  cross- 
complaints  of  each  appellant. 


Vol.  43—37 
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WoLCOTT  V.  Hayes  et  al. 

[No.  6,G81.     Filed  April  27,  1909.] 

1.  Principal  akd  Aoent. — Authority. — Termination  of, — In  a  con- 
tinuous transaction  or  negotiation  tiie  authority  of  an  agent  does 
not  expire  by  tlie  performance  of  a  single  act,  however  important 
p.  584. 

2.  VENnoB  AND  PuBCHASER. —  Agetits. —  Shortage  in  Acreage— 
** About  J" — Where  a  purchaser,  by  his  agent,  contracted  with  a 
vendor,  for  the  conveyance  of  "about"  850  acres  of  land,  tlie 
vendor  refusing  to  warrant  the  acreage,  such  purchaser  is  bound 
thereby  and  cannot  recover  for  a  shortage  in  the  number  of 
acres  conveyed,    p.  584. 

3.  Vendor  and  Purchaser. — Shortage  in  Acreage. — Question  for 
Jury, — Whether  a  certain  tract  of  land  contained  the  number  of 
acres  specified  in  the  deed  and  contract  of  sale  is  a  question  for 
the  jury.    p.  584. 

4.  Trial. — Instructions. — Recovery  Upon  "One  or  Both  Para- 
graphs" of  Complaint. — An  instruction  that  "to  entitle  plaintlfT  to 
recover  •  ♦  *  he  must  establish  •  *  ♦  the  material  allega- 
tions of  one  or  both  paragraphs  of  the  complaint,  ♦  ♦  ♦  and,  if 
he  has  failed  so  to  do,  then  your  verdict  should  be  for  the  defend- 
ants," Is  not  erroneous.  Manion  v.  Lake  Erie,  etc.,  R.  Co.,  40  Ind. 
App.  569,  distinguished,    p.  584. 

5.  Afpeau— Right  Result. — ^The  judgment  of  the  trial  court  will 
not  be  disturbed,  where  the  right  result  was  reached,    p.  585. 

Prom  Greene  Circuit  Court ;  Orion  B,  Harris,  Judge. 

Action  by  Eben  H.  Wolcott  against  John  B.  Hayes,  Sr, 
and  others.  Prom  a  judgment  for  defendants,  plaintiff  ap- 
peals.   Affirmed. 

Hastings,  Allen  <&  Hastings  and  Cullop  &  Shaw,  for  ap- 
pellant. 

A.  J.  Padgett,  Cyrus  E.  Davis  and  Oardiner,  Tharp  rf* 
Oardiner,  for  appellees. 

CoMRTOCK,  p.  J. — Appellant  sued  appellees  to  recover  th^ 
purchase  money  on  account  of  an  alleged  shortage  in  the 
number  of  acres  conveyed  by  defendants  to.  the  plaintiff  on 
a  contract  of  sale  of  real  estate.  The  complaint  is  in  two 
paragraphs.     The  first  was  filed  September  22,  1905,  in  the 


NOVEMBER  TERM,  1908.  579 

Wolcott  V.  Hayes — 43  Ind.  App.  578. 

Daviess  Circuit  Court,  and  in  which  it  is  averred  '*that 
plaintiff  made  the  purchase  and  paid  the  price  of  the  land, 
because  of  the  fact  that  said  defendants,  acting  upon  mis- 
taken information  and  without  fraudulent  intent,  stated  and 
represented  to  the  plaintiff  and  the  other  grantees,  in  said 
deed  mentioned,  that  the  total  acreage  of  said  real  estate 
was  850,  and  that  said  plaintiff  and  the  other  grantees,  in 
said  deed  mentioned,  in  good  faith  and  without  any  con- 
trary knowledge  relied  upon  and  believed  their  said  state- 
ments and  representations  as  well  as  the  recitals  in  said  deed 
as  to  the  total  acreage,"  etc.  Issues  were  joined  on  this 
paragraph  of  complaint,  and  a  trial  in  the  Daviess  Cir- 
cuit Court  in  January,  1906,  resulted  in  a  verdict  for 
defendants.  A  new  trial  was  granted  in  April,  1906,  and 
the  venue  changed  to  the  Greene  Circuit  Court.  On  Sep- 
tember 4,  1906,  the  plaintiff  filed  in  the  Greene  Circuit 
Court  his  second  paragraph  of  complaint,  which  is  based 
on  the  written  contract  of  sale.  The  other  parties  to  the 
contract,  viz.,  Smith,  Gilbert  and  Blake,  are  not  made  par- 
ties plaintiff  or  defendant.  Plaintiff  avers  in  this  para- 
graph that  the  contract  provided  that  he  and  the  other  pur- 
chasers were  to  pay  $40  an  acre  for  the  land,  but  that  by 
mutual  agreement  the  contract  was  so  modified  that  the 
purchase  price  was  changed  from  $40  to  $36  per  acre.  De- 
fendants answered  this  paragraph  of  complaint  by  general 
denial,  and  also  filed  a  counterclaim  which  plaintiff  answered 
by  general  denial.  A  trial  resulted  in  a  verdict  and  judg- 
ment in  favor  of  defendants. 

The  only  error  assigned  is  the  overruling  of  appellant's 
motion  for  a  new  trial. 

The  following  facts  are  shown  by  the  evidence:  On  Oc- 
tober 31, 1901,  appellee  John  B.  Hayes,  Sr.,  and  his  children, 
owned  a  large  tract  of  land  situated  in  Knox  county,  In- 
diana, and  estimated  to  contain  850  acres.  About  twenty 
days  prior  to  that  time  apponec  Hayes,  Sr.,  acting  for  him- 
self and  his  children,  sold  to  George  A.  Bright,  a  real  estate 
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broker,  an  option  on  this  land,  giving  to  Bright  the  option 
of  purchasing  the  land  within  ten  days  at  $36  per  acre. 
Bright  carred  his  option  to  the  town  of  Wolcott,  Indiana, 
and  informed  appellant  and  his  partner,  a  man  by  the  name 
of  Gipson,  of  the  fact  that  he  had  the  option.  Wolcott  and 
Gipson  were  real  estate  brokers  at  the  town  of  Wolcott 
They,  together  with  Bright,  arranged  among  themselves 
to  effect  a  sale  of  the  land  at  $40  an  acre,  at  a 
profit  of  $4  an  acre,  and  divide  the  profits.  These  brokers  got 
parties  by  the  name  of  Blake,  Smith  and  Gilbert  interested 
in  the  land  as  prospective  purchasers.  They  finally  con- 
cluded an  arrangement  among  themselves,  by  which  Wolcott 
and  Blake  were  to  take  450  acres  of  the  land  at  $36  an  acre, 
and  Smith  and  Gilbert  were  to  take  400  acres  at  $40  an 
acre.  Before  these  arrangements  were  completed  the  op- 
tion was  about  to  expire,  and  Bright  got  an  extension  for  ten 
days.  Appellees  were  not  acquainted  with  either  Gipson, 
Wolcott,  Blake,  Smith  or  Gilbert.  They  were  brought  into 
the  deal  by  Bright,  who  wanted  them  to  take  the  land  on 
his  option.  On  Saturday  before  October  31,  1901,  Gipson, 
Smith,  Gilbert  and  another  party  came  to  Washington,  In- 
diana, to  look  at  the  farm,  and  Bright  took  them  to  see  it. 
Hayes  was  not  along.  Bright  and  party  returned  to  Wash- 
ington from  the  farm  about  dark,  and  Hayes  met  them  at 
Bright 's  office  about  9  o'clock  that  same  night  When  Hayes 
got  to  the  oflBce,  Bright  informed  him  that  they  were  there 
to  close  the  deal  on  the  option  he  held.  Gipson  asked  Hayes 
what  he  had  to  show  for  the  description  and  number  of  acres 
in  the  farm.  He  told  them  he  had  a  tax  receipt,  but  when 
he  produced  the  tax  receipt  it  gave  the  number  of  acres,  but 
did  not  give  sufficient  description,  and  he  then  went  to  his 
home  and  got  an  abstract  and  took  it  to  Bright 's  office. 
Hayes  was  asked  about  having  the  land  surveyed  for  the 
purpose  of  ascertaining  the  number  of  acres,  and  he  said  he 
was  willing  to  sur^'ey  the  land,  provided  the  purchasers 
would  agree  to  pay  for  any  overplus,  and  if  it  did  not  come 
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up  to  the  estimated  number  of  acres  he  would  make  a  like 
reduction,  op  they  could  take  it  at  the  estimated  number  of 
acres,  or  they  could  let  it  go.  After  some  further  talk,  they 
informed  Hayes  that  they  would  take  the  land  at  what  the 
abstract  called  for,  and  risk  it.  Then  Gipson  commenced  to 
write  a  contract,  and  Hayes  said  that  he  need  not  write  it, 
that  he  would  not  sign  any  paper  unless  he  had  some  lawyer 
to  look  it  over  for  him,  and  the  parties  said  they  would  have 
to  go  home  and  could  not  wait.  Hayes  told  them  to  go 
home,  for  he  would  not  sign  any  contract  until  he  had  it 
examined  by  a  lawyer.  The  meeting  then  broke  up  without 
the  execution  of  any  contract.  The  next  morning  (Sun- 
day), as  Hayes  was  on  his  way  to  church  he  met  Gipson, 
who  informed  him  that  he  had  stayed  over  to  fix  the  con- 
tract, and  Hayes  said,  **A11  right."  Hayes  then  employed 
an  attorney  to  represent  him  in  the  negotiations,  and  in- 
formed him  that  the  understanding  was  that  he  was  not  to 
be  bound  by  any  certain  number  of  acres,  that  the  pur- 
chasers were  to  risk  the  number  of  acres,  and  he  wanted  it 
fixed  that  way.  Hayes  and  his  attorney,  then  met  Gipson, 
who  said  to  Hayes:  **I  suppose  you  will  warrant  the  title 
to  850  acres?''  and  Hayes  said,  in  answer  to  that:  **I  will 
do  nothing  of  the  kind.''  Gipson  said:  **Why,  are  you 
afraid  that  the  land  will  not  hold  out  850  acres?"  Hayes 
answered  that  he  had  no  information  as  to  the  quantity  of 
land,  except  such  as  he  got  from  his  abstract,  and  that  he 
would  not  warrant  the  title  to  any  particular  quantity  of 
land  unless  it  was  first  surveyed,  and  that  if  they  wanted 
it  surveyed  the  matter  would  have  to  be  delayed  until  a  sur- 
veyor could  be  taken  out  there  and  the  land  surveyed,  and, 
if  that  was  done,  he  wanted  it  understood  that  he  was  to  be 
paid  for  the  excess,  in  the  ev(Mit  there  should  be  an  excess 
shown,  and  finally  said  that,  if  the  deal  was  to  be  closed 
then,  it  would  have  to  be  closed  on  the  basis  of  850  acres, 
and  the  buyer  take  the  chances  on  the  farm's  containing  that 
quantity.     Hayes  and  his  attorney  then  went  into  Bright's 
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office,  in  the  same  building,  and  in  a  few  minutes  Gipson 

followed  them  and  announced  that  he  would  take  the  land  at 

• 

850  acres.  The  parties,  Hayes,  Bright  and  Gipson,  shortly 
after  the  conversation,  met  at  the  law  office  of  Hayes's  at- 
torney, for  the  purpose  of  having  the  contract  drawn  up, 
and  when  they  got  ready  to  reduce  the  contract  to  writing 
Bright  said:  ''Hayes  has  said  all  the  time  that  he  would 
not  sign  a  contract  for  a  certain  number  of  acres  without 
surveying  that  land,  and  we  do  not  want  to  survey  the  land 
now,  and  you  will  have  to  use  something  in  there — what  will 
it  be,  'more  or  less,'  or  notf  and  Hayes's  attorney  said: 
"There  has  been  a  ruling  of  the  court  that  the  words  'more 
or  less'  do  not  signify  anything  in  a  deed.  Suppose  we  use 
the  word  'about.'  "  Which  word  was  used  expressly  for 
the  purpose  of  not  binding  Hayes  to  any  particular  quantity 
of  land.  The  contract  was  drawn  in  duplicate,  and  the 
number  of  acres  stated  was  "about"  850  acres.  Hayes 
signed  the  contract  for  hmself  and  his  children,  coappellees, 
and  it  was  carried  or  sent  to  Wolcott,  Indiana,  and  signed 
by  the  other  parties,  Smith,  Gilbert,  Wolcott  and  Blake. 
Blake,  under  an  arrangement  between  himself  and  the  other 
purchasers,  was  to  take  one-half  of  450  acres  of  the  land. 
Blake  then  dropped  out  and  Wolcott  took  his  interest  in  the 
land.  The  contract  provided  that  all  of  the  purchasers,  in- 
cluding appellant,  should  pay  to  the  option  holders  $40  an 
acre  for  the  land.  Wolcott  paid  $36  an  acre  for  forty-five 
eighty-fifths  of  the  land,  and  Smith  and  Gilbert  paid  $40 
an  acre  for  forty  eighty-fifths  of  the  land,  but  the  vendors 
received  but  $36  an  acre  for  the  entire  tract.  The  diflfer- 
en(»e  between  the  $36  and  $40  an  acre  went  to  Bright,  Wol- 
cott and  Gipson  as  their  profit  on  the  deal.  Sometime  after- 
wards Smith  and  Gilbert  sold  their  interest  in  the  land  to 
John  C.  ifetsger  for  $45  an  acre  on  the  basis  of  850  acres. 
A  question  as  to  the  number  of  acres  contained  in  the  farm 
arose  at  a  later  date.    There  is  a  conflict  upon  the  part  of 
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witnesses  who  testify  that  there  is  a  shortage  and  others 
who  testify  that  there  is  no  shortage. 

It  thus  appears  from  the  evidence  that  Hayes  had  sold 
to  Bright  an  option  to  purchase  the  land  in  question,  and 
had  bound  himself  to  make  a  conveyance  to  Bright  or  any 
other  person  named  by  him.  Hayes  had  no  direct  dealing 
with  Wolcott.  Wolcott  went  into  the  deal  wnth  Bright  and 
Gipson  for  the  purpose  of  taking  the  land  on  Bright  *s 
option  and  sharing  in  the  profits.  Wolcott  and  Gipson 
were  partners  in  the  real  estate  brokerage  business.  They 
worked  together  in  getting  the  other  purchasers  to  take  an 
interest  in  the  land  at  an  advanced  price  of  $40  an  acre,  or 
$4  an  acre  over  the  option  price.  This  was  for  the  benefit 
of  Wolcott,  Gipson  and  Bright.  Wolcott  contracted  to  pay 
$40  per  acre  for  the  farm,  the  same  as  Smith  and  Gilbert, 
but  he  only  paid  $36  an  acre. 

Appellant  does  not  deny  that  Gipson  was  his  agent  and 
acted  for  him  in  negotiating  for  the  purchase  of  this  land. 
He  now  claims  that  his  agent  had  no  authority  to  bind  him 
in  regard  to  any  agreement  as  to  the  number  of  acres.  His 
position  is  that  his  agent  could  contract  for  his  benefit  by 
modifying  the  contract  from  $40  to  $36  an  acre,  but  could 
not  bind  him  by  waiving  any  other  advantage  he  might  have. 
He  asks  the  benefit  of  the  modification  of  the  contract  from 
$40  to  $36,  but  he  never  saw  Hayes,  and  did  not,  in  person, 
make  any  such  modification.  If  any  such  modification  was 
made,  it  was  made  by  his  agent  Gipson.  There  is  no  proof 
that  the  contract  was  modified.  At  $40  an  acre,  Wolcott 
should  have  paid  $18,000  for  the  450  acres,  while  he  only 
paid  $16,200,  or  $1,800  less  than  the  amount  called  for  in 
the  contract,  which,  under  the  contract,  he  would  owe  ap- 
pellees. 

If  we  concede  that  the  lands  fall  short  81.10  acres,  Wol- 
cott would  be  entitled  to  a  rebate  for  forty-five  eighty- 
fifths  of  81.10  acres,  or  42.94  acres  at  $36  which  would 


584  APPELLATE  COUET  OF  INDIANA, 

Wolcott  r.  Hayes — iS  Ind.  App.  578. 

amount  to  .^1 ,545.84.  The  aeeount  would  then  stand  on  the 
basis  of  the  contract  as  follows: 

450  acres  at  $40  an  acre $18,000.00 

Paid  by  Wolcott  at  $36  an  acre 16,200.00 

Balance  due  on  contract  price $    1,800.00 

Wolcott  entitled  to  rebate  on  42.94  acres  at 
$36  per  acre 1,545.84 

Balance  due  appellees $      254.16 

In  a  continuous  transaction  or  negotiation  the  authority 

of  an  agrent  does  not  expire  with  the  performance  of  one 

act,  however  important  that  act  may  be.    PeiinsyU 

1.  vania  Co.  v.  Nation  (1887),  111  Ind.  203;  United 
States  Express  Co.  v.  Raivson  (1886),  106  Ind.  215; 

Wells  V.  Moi^rison  (1883),  91  Ind.  51;  Louisville,  etc.,  R. 
Co.  V.  Benly  (1883),  88  Ind.  535;  Kirkstall  Brewery  Co.  v. 
Furness  R,  Co.  (1874),  L.  R.  9  Q.  B.  468;  Cleveland,  etc.. 
R.  Co.  V.  Closser  (1890),  126  Ind.  348,  9  L.  R.  A.  754,  22 
Am.  St.  593. 

The  facts  show  that  Gipson  was  the  agent  of  Wolcott 

throughout  the  transaction.    The  word  "about"  was  used 

because  Hayes  w^ould  not  bind  himself  as  to  any 

2.  definite  number  of  acres.  There  is  a  conflict  in  the 
evidence  as  to  the  number  of  acres.  It  was  for  the 
jury  to  find  what,  if  any,  w^as  the  shortage.    There 

3.  was  ample  evidence  to  warrant  the  finding  that  no 
shortage  existed. 

The  giving  of  instruction  one,  at  the  request  of  appellees, 

is  objected  to,  because,  **und#r  it,  a  failure  to  prove  •the 

material  averments  of  the  first  paragraph  of  com- 

4.  plaint  requires  a  verdict  against  the  plaintiff  on  the 
second  paragraph,  and  vice  versa.^^    Citing,  Manion 

V.  Lake  Erie,  etc.,  R.  Co.  (1907),  40  Ind.  App.  569.  Said 
instruction  reads  as  follows:  *'In  order  to  entitle  plaintiff 
to  recover  in  this  action  he  must  establish  by  a  fair  pre- 
ponderance of  the  evidence  the  truth  of  the  material  allega^ 
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tions  of  one  or  both  paragraphs  of  the  complaint  upon  the 
theory  set  forth  therein,  and,  if  he  has  failed  so  to  do,  then 
your  verdict  should  be  for  the  defendants."  An  instruc- 
tion in  the  case  last  cited  reads  as  follows:  **If  the  plain- 
tiff has  failed  to  prove  the  material  averments  of  some  one 
or  more  paragraphs  of  complaint  by  a  fair  preponderance 
of  the  evidence  in  this  cause,  then  you  should  find  for  the 
defendants."  The  two  instructions  are  distinguishable. 
The  instruction  in  question  told  the  jury  that  the  burden 
was  on  the  plaintiff  to  prove  the  material  averments  of  at 
least  one  paragraph.  In  the  case  cited  the  jury  was  told  that 
if  the  plaintiff  failed  to  prove  the  material  averments  of 
one  or  more  paragraphs — that  is,  if  he  proved  the  averments 
of  the  second  paragraph  and  failed  to  prove  the  other — 
he  could  not  recover. 

Exceptions  were  taken  to  the  action  of  the  court  in  giving 

and  refusing  to  give  certain  other  instructions  to  the  jury. 

Upon  a  careful  consideration  of  the  questions  thus 

5.  raised,  in  view  of  the  undisputed  facts,  we  find  no 
reversible  error.  An  examination  of  the  whole  rec- 
ord leads  to  the  conclusion  that  the  merits  of  the  case  were 
fairly  tried  and  a  correct  result  reached. 

Judgment  afiKrmed. 


Garrick  et  al,  v.  Garrick  et  al. 

[No.  6,091.  Filed  March  17,  1909.  Rehearing  denied  April  27,  1909.] 

1.  Contracts.— fifaf<?«. — Real  Estate. — Statute  of  Frauds. — A  con- 
tract by  children  to  transfer  a  life  estate  in  their  two-thirds  in- 
terest in  lands  inherited  from  their  father  for  a  fee  simple  in 
their  mother's  share,  subject  to  a  life  estate  in  her,  is  not  ont* 
for  partition,  but  for  a  conveyance  of  interests,  and  is  within  the 
statute  of  frauds,    p.  588. 

2.  GoNTBACTS. — Real  Property. — Part  Performance, — Payment  of 
Purchase  Money. — Statute  of  Frauds. — Payment  of  the  purchase 
money  is  not  alone  a  sufficient  part  performance  of  an  oral  eon- 
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tract  for  the  sale  of  real  estate  to  take  It  out  of  the  statute  of 
frauds,    p.  588. 

3.  Contracts. — Specific  Performance, — Demand. — ^To  be  a  subject 
for  sijecitlc  i)erfuniuiiK'e,  a  contract  must  be  mutual  iu  obligations 
and  remedies;  and  as  to  contracts  for  the  conveyance  of  real 
estate,  a  demand  therefor  must  be  made  before  the  commence- 
ment of  the  suit.    p.  580. 

4.  Vendor  and  Pubciiaseb. — Contracts, — Sales. — Tender, — Demand, 
— Specific  Performance. — Where  one  contracts  to  purchase  real 
estate  and  to  pay  therefor  upon  the  execution  of  a  deed,  the 

.  obligations  are  mutual,  and  the  purchaser,  upon  tendering  the 
money  and  demanding  a  deed,  is  entitled  to  maintain  a  suit  for 
specific  performance,    p.  589. 

5.  Vendor  and  Purchaser, — Contracts. — Specific  Performance.— 
Demands — When  Unnecessary. — Where  a  vendor  contracted  to 
sell  his  land  to  plaintiff,  but  sold  it  to  another,  the  plaintiff  is  not 
required  to  make  a  tender  of  the  purchase  money  in  order  to 
maintain  a  suit  for  specific  performance,  a  demand  being  useless, 
p.  589. 

6.  Vendor  and  Purchaser. — Contracts. — Specific  Performance.— 
Where  children  orally  agreed  with  their  mother  to  give  to  her  a 
life  CHtatc  in  the  land  inherited  from  their  father,  in  exchau^ 
for  the  fee  slmi)le  to  her  land  so  inherited,  subject  to  a  life  estate 
in  her,  and  she  afterward  conveyed  her  land,  such  children  are 
not  entitled  to  specillc  performance,  but  if  they  were,  they  should 
show  a  willingness  to  carry  out  the  terms  of  their  contract, 
pp.  590, 593. 

7.  New  Trial. — As  of  Right. — Real  Property, —Title. — Complaint. 
— Paragraphs. — Where  a  paragraph  of  complaint  under  which  a 
new  trial  as  of  right  is  demandable,  is  joined  with  another,  under 
which  a  new  trial  is  not  demandable,  and  judgment  is  rendered 
on  both,  a  new  trial  of  the  cause  is  not  demandable.    p.  500. 

8.  New  Trial. — Complaint, — Paragraphs. — Quieting  Title. — Refor- 
mation.— Where  a  complaint  contained  two  paragraphs — one  for 
quieting  title,  the  other  for  reformation  and  for  quieting  title— 
a  new  trial  is  not  demandable  as  a  matter  of  right,    p.  591. 

9.  Pleading. — Complaint. — Quieting  Title. — ^A  complaint  to  quiet 
title  must  show  that  defendant  claims  some  interest  In  the  land, 
adverse  to  plaintiff,  which  claim  Is  unfounded  and  which  is  a 
cloud  upon  plaint  I  fTs  title,    p.  593. 

10.  Partition.— Orf7/. — statute  of  Frauds. — An  oral  contract  by 
cotenants  for  partition,  followed  by  the  taking  of  exclusive  pos- 
session of  their  several  parts  by  such  cotenants,  is  not  within  the 
statute  of  frauds,    p.  594. 

1 1 .  Specific  Pkr for m  a nce. —  Po .sftcssion.  —  Stat u te  of  Frauds. — 
Where  a  vendee  sues  for  the  specific  i)erformance  of  an  oral 
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contract  for  the  sale  of  land,  claiiDin^  that  his  posseKsion  is  suili- 
cient  to  take  the  contract  out  of  the  statute  of  frauds,  lie  must 
show  a  possession  pursuant  to  sucli  contract,    p.  5ur>. 

Prom  Porter  Circuit  Court ;  Willis  C.  McMahan,  Judge. 

Suit  by  Jo^ph  Garrick  and  others  against  Mary  T.  Gar- 
rick and  others.  From  a  judgment  for  defendants,  plain- 
tiffs appeal.      Affirmed. 

Boyle  &  Mott  and  D.  E,  Kelley,  for  appellants. 
Orant  Crumpackcr  and  William  Daly,  for  appellees. 

Myers,  J. — A  demurrer  for  want  of  sufficient  facts  to  the 
third  paragraph  of  the  complaint  was  sustained,  and  a  mo- 
tion for  a  new  trial  as  of  right  was  overruled.  These  rulings 
are  assigned  as  errors. 

Concerning  the  first  error  assigned,  and  in  order  that 
some  understanding  may  be  had  as  to  the  questions  to  be 
considered,  the  substance  of  the  material  allegations  of  the 
third  paragraph  of  the  complaint  is  set  out.  It  is  alleged 
that  Joseph  Garrick  died  January  3,  1899,  leaving  as  his 
only  heirs  at  law  his  children,  six  in  number,  and  his  widow, 
Agnes  Garrick;  that  said  children  and  widow  verbally 
agreed  to  partition  all  of  the  real  estate  left  by  said  dece-. 
denty  describing  it;  that  such  verbal  agreement  was  made 
and  a  partition  had  on  or  about  January  9,  1899 ;  that  by 
the  terms  of  said  agreement  said  Agnes  Garrick  was  to  have 
the  use  and  benefit  of  all  the  income  from  said  real  estate 
for  the  term  of  her  life,  and  in  consideration  therefor  the 
six  children  were  to  have  the  entire  real  estate  left  by  the 
decedent,  share  and  share  alike,  as  tenants  in  common  at  the 
death  of  said  Agnes ;  that  said  Agnes  entered  into  the  pos- 
session of  said  real  estate,  and  continuously  from  that  time 
has  been  and  is  now  in  possession  thereof,  collecting  all  the 
rents,  i&sues  and  profits  therefrom;  that,  since  the  date  of 
said  agreement,  one  of  said  children,  Margaret  Ilughey,  died, 
leaving  as  her  only  heirs  Joseph  Hughey,  one  of  the  plain- 
tiffs, and  Al  Fellowes,  one  of  the  defendants;  that  on  July 
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13,  1900,  said  Agnes  disafiSmied  and  repudiated  said  eon- 
tract,  and  attempted  to  convey  her  interest  in  said  real 
estate,  left  by  Joseph  Garrick,  deceased,  to  said  Mary  T. 
Garrick,  who  has  also  repudiated  said  contract  and  accepted 
said  interest  so  attempted  to  be  conveyed,  and  now  claims 
the  same ;  that  said  Agnes,  though  in  possession  of  said  real 
estate,  refused  to  carry  out  the  terms  of  said  contract. 
Prayer,  that  plaintiffs  have  specific  performance  of  the 
verbal  contract,  and  that  a  commissioner  be  appointed  to 
make  conveyance,  etc. 

Specific  performance  of  an  oral  argreement  seems  to  be 

the  purpose  of  this  paragraph.     The  verbal  agreement  stated 

in  the  pleading  was  not  an  agreement  for  a  partition 

1.  by  the  apportionment  to  the  owners  of  their  shares 
in  severalty,  but  was  an  agreement  for  the  exchange 

of  interests  in  land,  and  subject  to  the  requirement  of  the 
statute  of  frauds.  The  plaintiffs  sought  the  specific  per- 
formance of  the  verbal  stipulations  in  their  favor,  through 
the  intervention  of  the  court,  by  a  conveyance  to  them  of 
the  widow's  one-third  in  fee  simple,  subject  to  her  life 
estate.  It  does  not  appear  that  it  was  expressly  agreed  that 
a  deed  of  conveyance  should  be  executed  by  either  party. 
If  it  be  considered  that  the  contract  implies  such  execution 
on  the  part  of  the  widow,  it  must  be  regarded  as  implying 
the  requirement  of  a  deed  of  conveyance  from  the  plaintiffs 
to  the  widow,  and  there  is  no  allegation  to  this  effect.  She 
had  as  much  right  to  the  possession  of  indicia  of  her  legal 
title,  as  an  occupant  of  the  entire  estate  of  her  deceased 
husband,  as  the  other  parties  to  the  contract  had  to  the  evi- 
dence of  title  in  fee  in  the  widow's  one-third.  The  pay- 
ment of  purchase  money  is  not  alone  a  sufficient  part 

2.  performance  to  take  the  transaction  out  of  the  opera- 
tion of  the  statute.     Mather  v.  Scales  (1870),  35  Ind. 

1.  A  contract  of  which  specific  performance  will  be  en- 
forced by  a  court  of  equity  must  be  mutual  in  its  obligations 
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-  II  I ( 

and  in  its  remedy.     In  Mather  v.  Scoles,  supra,  it 

3.  was  said  that  **an  action  cannot  be  brought  on  a 
covenant  or  agreement  to  convey  real  estate,  as  a  gen- 
eral rule,  until  there  has  been  a  demand  for  such  convey- 
ance." In  Ly7ich  v.  Jennings  (1873),  43  Ind.  276,  286,  the 
court  adopted  the  following  language  of  Shaw,  C.  J., 
in  Irvin  v.  Gregory  (1859),  13  Gray  215:    **But  when,  in 

their  nature,   the  stipulations  are,  the  one  to  pay 

4.  money    and    the    other    to    execute    a    conveyance, 
and   no  time   fixed,   and   no   provision   that   either 

is  to  be  done  firsts  the  covenants  are  mutual  and 
dependent.  The  one  is  not  bound  to  pay,  without 
receiving  his  conveyance;  nor  the  other  to  part  with  his 
land,  without  receiving  his  money.  The  performances  must 
be  simultaneous.  In  such  case,  it  is  not  necessary  on  the 
part  of  the  purchaser  to  make  a  strict  tender,  and  actually 
to  deliver  over  the  money  unconditionally,  without  his  deed ; 
it  is  suflScient  that  upon  reasonable  notice  to  the  owner  he  is 
ready  and  willing  to  perform,  and  when  the  performance  is 
the  payment  of  the  money,  that  he  has  the  money  and  is 
able  and  prepared  to  pay,  and  demands  the  deed,  and  the 
other  absolutely  refuses  to  receive  the  money  and  execute 
the  deed;  that  is  a  sufficient  tender  of  performanc  to  war- 
rant the  party  so  offering  to  maintain  his  action. "  See,  also. 
Fall  V.  Hazelrigg  (1874),  45  Ind.  576. 

In  Homer  v.  Clark  (1901),  27  Ind.  App.  6,  it  was  held 

that  the  repudiation  of  the  contract  by  the  vendor  and  his 

denial  of  obligation  under  it,  and  the  conveyance  by 

5.  him  of  the  land  to  a  stranger  who  had  notice  of  the 
equity  of  the  vendee  in  possession  and  took  possession 

of  it,  obviated  the  need  of  a  demand  before  suit.  In  that 
case  the  plaintiff,  seeking  specific  performance  of  the  con- 
tract to  convey,  had  fully  performed  the  contract  on  her 
part,  and  there  was  nothing  further  to  be  done  by  her  to  en- 
title her  to  a  deed  of  conveyance. 
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In  Burns  v.  Fox  (1888),  113  Ind.  205,  it  was  said :  ''The 
reason  for  the  rule  which  requires  a  demand  before  bringing 
suit  is  that  the  covenantor  may  be  aflforded  a  fair  oppor- 
tunity to  perform  his  contract,  after  becoming  aware  that 
the  covenantee  desires  to  receive  the  title,  without  being 
harassed  with  a  suit  to  compel  him  to  do  that  which  be  would 
have  done,  upon  reasonable  request,  without  compulsion. 
If,  however,  it  appears  that  the  covenantor  has  put  himself 
in  such  an  attitude  in  respect  to  the  alleged  contract  as 
makes  it  plain  that  a  demand  would  be  unavailing,  the  law 
will  not  exact  the  mere  idle  ceremony."  Cutsinger  v.  Bal- 
lard (1888),  115  Ind.  93;  Harshman  v.  Mitchell  (1889),  117 
Ind.  312;  Denlar  v.  Hile  (1890),  123  Ind.  68;  Law  v.  Henry 
(1872),  39  Ind.  414;  4  Pomeroy,  Eq.  Jurisp.  (3d  ed.),  §1407. 

It  is  alleged  that  at  the  date  specified  Agnes  Garrick  dis- 
affirmed and  repudiated  the  contract,  and  attempted  to  con- 
vey her  interest  in  the  real  estate  to  Mar\'  T.  Garrick,  who 
repudiated  the  contract  and  accepted  said  interest  so  at- 
tempted to  be  conveyed,  and  said  Mary  now  claims  that  in- 
terest, and  Agnes  Garrick,  although  in  possession  of  the  real 
estate,  refuses  to  carry  out  the  terms  of  the  contract. 

Under  the  allegations  of  this  paragraph  of  complaint  there 
was  something  yet  to  l>e  done  on  the  part  of  the  plaintiffs 
in  the  specific  performance  of  the  contract.  They 
6.  could  not  have  the  legal  title  to  the  widow's  one-third 
interest  transferred  to  them  without  the  transfer  to 
her  of  a  life  estate  in  their  two-thirds  interest.  Notwith- 
standing the  alleged  repudiation  of  the  contract,  there  must 
be  a  showing  of  readiness  or  willingness  on  the  part  of  the 
plaintiffs  to  carry  out  the  contract  on  their  part,  and  this  it 
does  not  do.  Nor  does  the  complaint  show  such  a  part  per- 
formance as  is  required  in  such  an  action  to  take  the  case 
out  of  the  statute  of  frauds. 

It  remains  to  be  determined  whether  the  court  erred  in 
denying  the  appellant's  motion  for  a  new  trial  as  of  right. 
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The  granting  of  a  new  trial  as  of  right  under  the 

7.  statute  is  limited  by  the  decisions  to  actions  for  the 
possession  of  real  estate  where  the  title  is  involved  or 

to  quiet  the  title  thereto,  and  the  rule  is  that  where  two  or 
more  substantive  causes  of  action  proceed  to  judgment  in 
the  same  case,  and  one  of  them  would  entitle  the  losing  party 
to  a  new  trial  as  a  matter  of  right,  and  the  other  would  not, 
a  new  trial  as  of  right  is  not  allowable.  Aetna  Life  Ins,  Co, 
V.  Stryker  (1908),  42  Ind.  App.  57;  Nutter  v.  Ileyidricks 
(1898),  150  Ind.  605;  Bennett  v.  Closson  (1894),  138  Ind. 
542;  Schlichter  v.  Taylor  (1903),  31  Ind.  App.  164;  Cam- 
bridge Lodge,  etc.,  v.  Routh  (1904),  163  Ind.  1. 

The  first  paragraph  of  the  complaint  in  substance  alleged 
that  plaintiffs  were  the  owners  in  fee  simple  of  certain  de- 
scribed real  estate,  subject  to  the  life  estate  of  Agnes 

8.  Garrick,  and  stating  the  interest  of  each  of  the  par- 
ties, plaintiff  and  defendant;   that  Agnes  and  Mary 

T.  Qarrick  and  Al  Fellowes  claim  an  interest  in  said  real 
estate  adverse  to  the  rights  of  the  plaintiffs,  which  claim  is 
without  right  and  unfounded,  and  a  cloud  upon  their  title. 
The  second  paragraph  alleged  that  Joseph  Garrick  died 
January  3,  1899,  and  left  surviving  as  his  sole  heirs  at  law 
six  children,  naming  them,  and  his  widow,  Agnes  Garrick; 
that  said  decedent  at  the  time  of  his  death  was  the  owner  in 
fee  simple  of  certain  described  real  estate ;  that  on  or  about 
January  9,  1899,  said  children  and  said  widow,  desiring  to 
make  amicable  partition  of  said  real  estate,  of  which  they 
were  the  owners  as  tenants  in  common,  agreed  that  said  six 
children  should  convey  to  said  Agnes  Garrick,  for  the  term 
of  her  natural  life  and  for  her  use  and  benefit,  all  their 
right,  title  and  interest  in  and  to  certain  described  real 
estate  of  said  decedent,  and  in  consideration  thereof  said 
Agnes  agreed  that  the  entire  estate  left  by  her  said  deceased 
husband,  including  all  the  interest  which  said  six  children 
and  said  widow  held  in  common,  should  vest  as  a  remainder 


592  APPELLATE  COURT  OP  INDL^A, 

Garrick  r.  Garrick — 43  lod,  App.  585. 

in  said  six  children  in  common,  share  and  share  alike,  in 
fee  simple,  the  enjoyment  of  the  rents,  issues  and  profits 
thereof  to  be  postponed  until  after  the  death  of  said  Agnes ; 
that,  in  order  to  carry  out  the  intention  and  agreement  of 
all  concerned,  a  scrivener  was  employed  to  prepare  a  deed 
according  to  said  verbal  agreement,  and  on  January  9,  1899, 
said  six  children,  their  husbands  and  wives  joining,  by  deed 
demised  and  leased  to  said  Agnes  Garrick,  for  the  sum  of 
$1  and  love  and  affection,  the  real  estate  embraced  in  said 
alleged  agreement,  with  the  proviso  that  at  the  death  of  the 
grantee  said  real  estate  should  revert  to  the  grantors; 
that  by  a  mistake  of  the  scrivener,  and  by  mutual  mistatte 
of  all  the  parties  to  said  agreement,  said  Agnes  Garrick  was 
not  required  to  sign  and  did  not  sign  said  deed  or  contract, 
and  that  the  covenant  providing  for  the  vesting  of  the  entire 
real  estate  left  by  Joseph  Garrick,  deceased,  in  said  six  chil- 
dren as  tenants  in  common  was  not  stated  as  intended  by  all 
the  parties  to  said  verbal  agreement;  that  the  language 
which  should  have  been,  and  was  intended  to  be,  used  to  ex- 
press their  agreement  is  set  forth,  followed  by  the  language 
actually  employed  and  alleged  to  be  the  mistake  of  the 
scrivener  and  the  mutual  mistake  of  all  the  parties.  It  was 
alleged  that  in  pursuance  of  said  agreement  said  Agnes  en- 
tered into  possession  of  the  real  estate  described  in  said  deed, 
and  since  January  9,  1899,  has  been  and  still  is  enjoying  all 
the  rents,  issues  and  profits  therefrom,  and  is  now  in  posses- 
sion of  said  real  estate  under  and  by  virtue  of  said  instni- 
ment,  etc.  Prayer,  that  the  deed  be  reformed,  and  that 
said  children  or  their  descendants,  naming  them,  **be  de- 
clared the  owners  as  tenants  in  common  of  the  entire  estate 
of  Joseph  Garrick,  deceased,  in  remainder,  subject  to  the 
life  estate  of  said  Agnes  Garrick,  and  that  their  title  thereto 
be  quieted." 

The  substance  of  the  second  paragraph  as  given,  serves 
to  show  that  the  cause  of  action  stated  was  to  reform  the 
instrument  executed  by  the  children  of  Joseph  Garrick  to 
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the  surviving  parent,  and  that  the  question  of  title  was  only 
incidentally  involved.  If  this  be  true,  a  new  trial  as  of 
right  will  not  be  granted,  although  the  ciuieting  of  title  be 
included  in  the  prayer.  Richwine  v.  Presbyterian  Church 
(1893),  135  Ind.  80;  Boeder  v.  Keller  (1893),  135  Ind.  692; 
Voss  V.  Eller  (1887),  109  Ind.  260;  Schlichter  v.  Taylor, 
supra.  The  cause  of  action  stated  in  this  paragraph  arose 
by  reason  of  a  mistake  in  the  deed  set  forth  in  the  pleading, 
whereby  the  intention  of  the  parties  was  not  expressed  as 
agreed ;  but  if  the  deed  had  expressed  the  intentions  of  the 
parties  thereto  there  would  have  been  no  cause  for  complaint 
and  no  grounds  for  reformation  of  the  deed.  The  gist  of 
the  pleading  was  the  assertion  of  a  purely  equitable  right. 

It  is  settled  by  numerous  cases  that  a  complaint  to  quiet 
title  to  real  estate  must  contain  an  allegation  that  the  de- 
fendant claims  title  to  or  interest  in  the  real  estate 

9.  adverse  to  the  plaintiff,  or  that  the  defendant  claims 
title  or  interest  in  the  real  estate,  which  claim  is  un- 
founded and  a  cloud  upon  the  plaintiff's  title.  Second  Nat. 
Ba/nk  v.  Corey  (1884),  94  Ind.  457;  Maier  v.  City  of  In- 
dianapolis  (1890),  123  Ind.  196;  Conger  v.  Miller  (1886), 
104  Ind.  592 ;  Nutter  v.  Hendricks,  supra. 

Applying  the  law  as  announced  in  the  cases  last  cited  to 
the  facts  alleged  in  said  second  paragraph,  compels  the  con- 
clusion that  no  cause  of  action  to  quiet  title  is  stated. 

We  find  no  reversible  error.    Judgment  aflBrmed. 

On  Petition  for  Rehearing. 

Myers,  J. — On  petition  for  rehearing  t\w.  appellants  sug- 
gest that  in  our  opinion  rendered  upon  the  original  hearing 
we  erroneously  held  the  complaint  for  specific  per- 
6.     formance  faulty  for  want  of  any  showing  of  readiness 
or  willingness  on  the  part  of  the  plaintiffs  to  carry 
out  the  contract  on  their  part,  and  counsel  appear  to  regard 
such  a  requirement  as  contrary  to  the  decision  in  Riley  v. 
Vol.  43—38 
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Walker  (1893),  6  Ind.  App.  622.  That  case  did  not  escape 
our  attention  on  the  former  hearing.  It  was  an  action  at 
law  for  the  recovery  of  damages  for  breach  of  a  contract 
wherein  it  appeared  that  the  refusal  of  the  defendant  ren- 
dered it  impossible  for  the  plaintiff  further  to  perform  on 
his  part,  and  excused  him  from  such  performance;  while 
in  the  case  at  bar,  by  the  paragraph  in  (juestion,  it  is  sought 
to  set  forth  grounds  for  a  suit  in  equity  for  specific  perform- 
ance of  an  oral  contract  for  the  conveyance  of  an  interest 
in  land,  wherein  it  appears  that  if,  in  other  respects,  a  case 
for  specific  performance  were  shown,  it  would  be  inequitable 
to  require  the  conveyance  from  the  defendant  without  a  con- 
veyance of  other  interests  in  real  estate  by  the  plaintiffs  to 
the  defendants.  In  addition  to  our  citations  in  the  original 
opinion  upon  this  question,  we  refer  to  Pomeroy,  Contracts 
(2ded.),  §§326,  360,  et  seq. 

Counsel  also  question  our  statement  that  the  complaint 

does  not  show  such  a  part  performance  as  is  required  to 

take  a  case  for  specific  performance  out  of  the  stat- 

10.  ute.  We  of  course  agree  that,  when  tenants  in  com- 
mon make  parol  partition,  and  each  takes  exclusive 
possession  of  the  share  so  allotted  to  him,  or  where  there  is 
a  family  arrangement  by  parol,  carried  out  by  such  ex- 
clusive possession  by  the  several  parties  to  it,  the  statute  of 
frauds  is  not  applicable ;  but  we  do  not  find  such  a  partition 
shown  in  this  complaint,  which,  by  its  prayer,  as  well  as 
otherwise,  purports  to  be  a  suit  to  compel  defendant  Agnes 
Garrick  to  convey  an  interest  in  land  pursuant  to  a  parol 
agreement  to  make  such  conveyance  in  exchange  for  other 
interests  in  land.  The  fact  upon  which  reliance  is  placed 
.  to  take  the  case  at  bar  out  of  the  statute  is  the  supposed  tak- 
ing of  possession  under  the  contract.  It  must  be  rememl)enHl 
that  appellants  sued  as  vendees,  not  as  vendors.  They  seek 
a  conveyance  of  Mrs.  Garrick  *s  interest  to  themselves.  They 
claim  to  have  delivered  possession  of  their  own  shares  of  the 
land  to  appellee  Agnes  Garrick  for  the  period  of  her  life; 
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but  what  interest  or  share  in  the  laud  beh)nging  to  said  Agnes 
had  been  delivered  to  them  or  taken  possession  of  by  them? 
Where  the  vendee  sues  for  specific  performance,  re- 
11.   lying  upon  possession  to  take  the  case  out  of  the  stat- 
ute, he  must  show  a  possession  of  the  land  or  interest 
therein  delivered  to  him  by  the  vendor  pursuant  to  the  con- 
tract under  which  he  seeks  a  conveyance.     Pomeroy,  Con- 
tracts (2d  ed.),  §118,  et  scq. 
Petition  for  rehearing  is  overruled. 


Heritage   v.  The  State  op  Indiana,   ex  rbl. 

Crim,  Auditor,  et  al. 

[No.  (U85.    Filed  April  28,  1009.] 

1.  Pleading. —  Complaint. —  Allegations. — Parties. — Representative 
Capacity. — A  complaint  whow  caption  Is,  "The  State  of  Indiana, 
ex  rel.  Otis  P.  C^rlm,  Auditor  of  Madison  County  v.  ♦  ♦  ♦," 
and  which  begins,  '*The  State  of  Indiana,  on  the  relation  of 
Otis  P.  Crim,  as  auditor  of  Madison  county,  complains,"  etc., 
sufficiently  shows  that  the  relator  was  the  auditor  of  Madison 
county,    p.  597. 

2.  Pleading. — Complaint. — Count  met  ion. — Where  a  complaint  is 
neither  indefinite  nor  ambiguouK,  the  court  will  construe  it  liber- 
ally to  the  attainment  of  substantial  justkK».    p.  598. 

3.  Compromise  and  Skttlkment.  —  Impvfwhmcnt.  —  Eridencc.  — 
Boards  of  Commissioners. — Treasurers. —  Fraud. —  Mistake. — An 
unlmpeached  settlament  between  the  l)oard  of  commissioners 
and  a  county  treasurer  constitutes  prima  faeie  evidence  that  such 
treasurer  has  duly  accounted  for  funds  received,  but  a  settlement 
shown  to  have  been  made  through  fraud  or  mutual  mistake  is  not 
binding,    p.  599. 

4.  Compromise  and  Settlement.  —  Ofpeerx.  —  Statutes.  —  I'nder 
§e08G  Burns  1908,  §5811  R.  S.  1881,  a  settlement  between  the 
board  of  commissioners  and  a  county  treaHurer  is  not  conclusive, 
such  statute  being  for  the  protection  of  the  officer  as  well  as  the 
county,     p.  599. 

5.  Com  prom  ise  and  Setti j:m  ent. — Offieern. — .Sf  iatui  en. — .  1  roida  nee 
of  Litigation.— Payment.— Vudev  Sfi08r.  Rnrns  19<)8,  SrkSll  K.  S. 
1881,  a  compromise  entered  into  V)otwccu  n  board  of  commis- 
Bioners  and  a  county  treasurer,  for  the  purpose  of  avoiding 
litigation,  is  not  conclusive,  payment  being  the  only  method  of 
extinguishing  the  county's  right  of  action,    p.  599. 
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e.  ARBmtATioN  AND  AWARD. — SuhmisMon, — Revocation  o/.— At  the 
common  law  a  party  could  revoke  the  submission  to  arbitration  at 
auy  time  before  the  award  was  made,  the  court  haying  notliiug 
to  do  therewith;  but  a  statutory  submission  made  and  entered 
upon  under  an  order  of  court,  cannot  be  revoked  without  the 
consent  of  the  court,    p.  600. 

7.  Abbitbation  and  Awabd. — Irregularities, — Waiver. — Where  ar- 
bitrators commit  irregularities  in  the  conduct  of  their  work,  a 
party  knowing  thereof  and  making  no  objection  thereto  waives 
his  right  to  make  objection  thereto  after  the  submission  of  their 
award,     pp.  601, 603. 

8.  ABBrrBATioN  AND  AwABD. — Aicard  by  Majority. — Delil^erattons.— 
Waiver. — While  the  deliberations  of  arbitrators  should  be  partici- 
pated in  by  all,  an  award  by  a  majority  thereof  is  binding;  but 
parties  may  waive  such  unanimity  of  participation  by  allowing 
the  majority  of  the  arbitrators  to  proceed,  without  making  any 
objections  thereto,    p.  602. 

9.  Abbitbation  and  Awabd. — Invalidity. — Burden  of  Proof.— The 
burden  of  proving  that  an  award  is  invalid  is  upon  the  party 
asserting  same.    p.  603. 

10.  Abbitbation  and  Awabd. — In/validity. — How  Shown. — Evidence. 
— ^The  invalidity  of  an  award  may  be  shown  by  affidavits,   p.  008. 

11.  BoABDs  OP  CoMMissiONEBS. — Allowances. — Effect. — Judgment.— 
An  allowance  by  the  board  of  commissioners  to  a  county  treas- 
urer does  not  constitute  a  Judicial  determination  of  the  rights 
of  the  parties,    p.  604. 

32.  Tbial. — Opening  Issues. — Answer. — ^The  refusal  to  permit  an 
opening  of  the  issues  for  the  filing  of  an  answer  which  con- 
stitutes no  defense  to  the  action,  is  not  erroneous,    p.  604. 

From  Delaware  Circuit  Court ;  Joseph  G.  Leffler,  Judge, 

Action  by  The  State  of  Indiana,  on  the  relation  of  Otw 
P.  Crim,  as  auditor  of  Madison  county,  against  Cyrenius  F. 
Heritage.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Walter  L.  Ball,  Willis  8.  Ellis,  A.  E.  Needhnm  and  /.  E. 
McCulloughy  for  appellant. 

Bagot  (&  Bagot  and  Kittinger  &  Divert,  for  appellee. 

HadIjEy,  J. — This  is  an  action  brought  by  appellee  to  re- 
cover money  alleged  to  have  been  collected  by  appellant  as 
treasurer  of  Madison  county,  and  not  reported  or  turned 
over  to  his  successor  in  office.    Before  the  trial  it  was  agreed 
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between  appellant  and  appellee,  in  writing„that  the  books  of 
such  treasurer  and  the  auditor  of  said*  county  should  be  ex- 
amined and  audited  by  a  commission  agreed  upon,  and  a  re- 
port of  the  result  of  such  examination  made  to  the  court, 
which  report  would  be  treated  as  the  verdict  of  the  jury. 
The  reference  to  the  commission  w^as  under  §896  Burns  1908, 
§851  R.  S.  1881.  The  agreement  was  submitted  in  open 
court,  spread  on  the  records,  and  made  a  rule  of  court,  and 
the  appointment  of  the  commission  approved,  entered  of 
record,  and  other  proceedings  had  substantially  conforming 
to  the  provisions  of  the  statute.  It  was  also  agreed  in  said 
submission  that  all  issues  of  law  and  fact  not  included  in 
said  submission  should  be  heard  and  determined  by  the 
court  and  jury.  The  commission,  consisting  of  three  men, 
accepted  the  appointment,  was  duly  sworn,  made  the  exami- 
nation, and  reported  its  finding,  by  which  report  it  appeared 
that  appellant  was  indebted  to  the  county  in  the  sum  of 
$5,101.23.  The  court  approved  the  report,  ordered  it  spread 
of  record,  and  upon  the  trial  treated  the  amounts  so  re- 
turned as  the  verdict  of  the  jury,  and  rendered  judgment 
against  appellant  and  his  bondsmen  for  said  sum. 

The  complaint  is  in  three  paragraphs,  to  each  of  which 
appellant  filed  a  demurrer,  and  each  of  which  was  overruled. 
These  rulings  are  presented  for  our  consideration.     1% 
1.     is  urged  against  each  paragraph  that  neither  directly 
avers  that  the  relator  is  the  auditor  of  Madison  coun- 
ty.    The  caption  of  the  complaint  is:    **The  State  of  Indi- 
ana, ex  rel.  Otis  P.  Crim,  Auditor  of  Madison  County,  v. 
*     •    •."    The  complaint  then  begins :    ''The  State  of  In- 
diana, on  the  relation  of  Otis  P.  Crim,  as  auditor  of  Madison 
county,  complains,"  etc.     There  is  no  formal  averment  that 
the  relator  is  the  auditor  of  Madison  county,  duly  elected, 
qualified  and  acting,  and  while  such  formal  averment  would 
have  been  more  in  accordance  with  the  rules  of  good  plead- 
ing, and  with  approved  precedent,  than  the  form  adopted, 
yet,  under  the  provisions  of  our  code  and  the  liberal  inter- 


598  APPELLATE  COURT  OF  INDIANA, 

Heritage  t*.  State,  ex  rel. — 13  Ind.  App.  5^5. 


pretation  that  should  be  given  averments  iu  pleadings  on 
incidental  or  collateral  matters,  or  matters  that  do  not  go 
to  the  merit  of  the  cause,  we  must  hold  that  each  paragraph 
of  the  complaint  is  sufficient  in  this  respect.  §385  Bums 
1908,  §376  R.  S.  1881;  Toner  v.  Wagner  (1902),  158  Ind. 
447;  Kelley  v.  Love  (1871),  35  Ind.  106;  Beers  v.  Shannon 
(1878),  73  N.  Y.  292;  Chamberlnin  v.  Tiner  (1884),  31 
Minn.  371,  18  N.  W.  97. 

While  it  is  held  in  some  oases  that  a  court  will  construe  a 

pleading  most  strongly  against  the  pleader,  yet  it  is  well 

established  that,  where  pleadings  are  neither  indefinite 

2.    nor  ambiguous,  the  court  is  not  required  to  construe 

it  most  strongly  against  the  pleader,  when  a  liberal 

construction  will  promote  substantial  justice  between  the 

parties.     Smith  v.  Borden  (1903),  160  Ind.  223,  and  cases 

cited. 

Prom  the  caption  and  the  averments  of  the  complaint  be- 
fore us,  it  is  perfectly  clear  that  appellant  could  not  have 
been  misled  as  to  the  character  in  which  the  relator  sued. 
It  is  also  urged  against  the  third  paragraph  that  it  pleads  a 
settlement  between  appellant  and  the  board  of  commissioners, 
but  seeks  to  avoid  the  same  on  the  ground  of  fraud  and  mu- 
tual mistake,  but  does  not  aver  that  such  settlement  has  been 
set  aside.  This  paragraph  first  averred  the  facts  shown  in 
the  other  paragraphs,  showing  a  defalcation  on  the  part  of 
appellant,  and  his  consequent  indebtedness  to  the  county; 
that  after  appellant  had  gone  out  of  office  a  controversy  arose 
as  to  his  settlement  previously  made,  and  an  expert  account- 
ant was  secured  to  audit  appellant's  books;  that  upon  the 
showing  made  by  this  accountant,  and  by  mutual  mistakes  of 
both  of  the  parties,  it  appeared  that  the  county  was  indebted 
to  appellant  in  the  sum  of  $4,600 ;  that  thereupon  the  county 
paid  to  appellant  said  sum ;  that  said  sum  was  so  paid  by 
mutual  mistake  of  all  of  the  parties,  upon  the  basis  of  the  re- 
port of  said  accountant,  which  report  contained  errors  and 
mistakes  and  was  fraudulent.     It  is  also  averred  in  this  par- 
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agraph  that  by  this  action  appellee  does  not  seek  to  recover 
the  amount  so  paid  to  appellant,  but  only  seeks  to  recover 
the  amount  shown  by  his  books  to  have  come  into  his  hands, 
as  treasurer,  durin*^  his  term  of  office,  and  not  accounted  for. 
A  settlement  of  a  county  treasurer  with  his  board  of 
county  commissioners,  while  unimpeached,  is  prima  facie  evi- 
dence that  he  has  duly  accounted  to  the  proper  officers ; 

3.  but  where,  as  here,  it  is  shown  that  such  settlement 
was  made  under  a  misapprehension  of  the  facts,  and 

through  fraud  and  mutual  mistake  of  the  parties,  it  has  no 
binding  force  whatever.  Murphy  v.  Oven  (1889),  121  Ind. 
59. 

It  is  provided  by  statute  that  such  settlement  shall  not 

be  conclusive.    §6086  Burns  1908,  §5811  R.  S.  1881.    The 

provisions  of  this  act  are  for  the  protection  of  the 

4.  officers,    as   well   as   the   protection   of  the   county. 
Board,  etc.,  v.  Crone  (1905),  36  Ind.  App.  283. 

This  is  true,  even  though  such  settlement  is  not  the  regular 

settlement,  but  is  by  way  of  compromise  to  avoid  litigation. 

In  Zuellyy,  Casper  (1906),  37  Ind.  App.  186,  quoting 

5.  from  Zuelly  v.  Casper  (1903),  160  Ind.  455,  it  was 
said,  with  reference  to  such  settlement:    **The  board 

can  no  more  make  donations  of  the  public  revenues  to  a 
county  officer  than  it  can  bestow  such  favor  on  private  indi- 
viduals.'* 

A  county  officer  with  public  money  in  his  hands  is  not 
relieved  of  his  obligation  to  repaj'  the  same  to  the  proper 
authorities  by  either  mistake  or  fraud  of  the  board  of  com- 
missioners. He  can  only  be  relieved  of  this  obligation  by 
paying  over  the  money,  and  mistake,  fraud  or  negligence  of 
the  board  of  commissioners  in  making  settlements  cannot  be 
interpos(*d  as  a  substitute  for  sucli  payment.  The  av(*rnients 
of  this  paragraph  showed  affirmatively  that  appellant  had 
collected  money,  as  treasurer,  that  he  had  not  accounted  for. 
This  being  so,  and  the  demurrer  admits  it  so  to  be,  no  agree- 
ment or  settlement  with  the  board  could  be  set  up  as  an 
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avoidance  or  estoppel  for  its  recovery.  The  avermeuts  with 
reference  to  the  settlement  might  be  treated  as  surplusage. 
Certainly  they  do  not  rebut  or  vitiate  the  averments  of  the 
paragraph  showing  a  shortage  and  consequent  indebtedness 
to  the  county.  The  demurrers  to  the  complaint  were  prop- 
erly overruled. 

After  the  arbitrators  or  commissioners,  as  they  are  called 
in  the  agreement,  had  completed  their  examination,  and  be- 
fore making  their  report,  it  became  known  to  appellant  that 
their  finding  would  be  against  him  in  about  the  sum  stated. 
He  thereupon  filed  a  motion  to  revoke  the  submission  to  the 
commission,  upon  the  ground  of  irregularities  on  the  part 
of  said  commissioners.  The  charges  were  that  two  of  said 
commissioners  refused  to  act  with  the  other  commissioner, 
excluded  him  from  their  meetings,  consultations  and  exam- 
inations, asserting,  as  a  reason  therefor,  that  such  third  com- 
missioner was  unduly  prejudiced  in  favor  of  appellant ;  that 
they  secretly  held  consultations,  and  received  assistance  from 
the  relator;  that  they  did  not  call  upon  appellee  to  furnish 
them  any  information  or  explanation  of  his  books  and  rec- 
ords, and  that  their  examination  was  unfair  to  him.  These 
motions  were  overruled,  and  the  rulings  are  assigned  as 
error. 

A  common-law  submission  may  be  revoked  at  any  time  be- 
fore the  award  is  made,  even  though  the  agreement  provides 

that  the  submission  cannot  be  revoked.    2  Am.  and 
6.     Eng.  Ency.  Law  (2d  ed.),  594-596,  and  cases  cited. 

But  in  such  submissions  the  court  has  nothing  what- 
ever to  do  with  the  same  until  after  the  award  is  filed.  It 
is  therefore  left  within  the  control  of  either  party.  But  in 
the  case  before  us  the  submission  is  a  statutory  submission 
made  and  entered  upon  under  a  rule  of  court.  Its  revooa- 
tion,  therefore,  is  not  dependable  upon  the  caprice  or  desire 
of  either  or  both  of  the  parties,  but  rests  wdthin  the  sound 
discretion  of  the  court,  and  whether  a  revocation  or  a  setting 
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jiside  of  the  submission  is  to  be  had  is  controlled  and  deter- 
mined by  the  eourt. 

The  affidavits  submitted  for  and  against  said  motion  were 
directly  eonfliotinp:  in  a  great  many  particulars.     It  does 

appear,  however,  without  dispute,  that  by  consent  of 
7.     the  parties  the  proceedings  of  the  commission  were 

wholly  informal.  There  were  no  hearings  fixed  where 
both  parties  could  be  present,  and  none  requested.  The 
three  commissioners  were  Netterville,  Allen  and  Parker. 
They  met  together  a  part  of  the  time  in  the  beginning  of  the 
examination.  Afterwards  Netterville  became  sick  and  ab- 
sented himself  for  several  days,  and  Allen  and  Parker  con- 
tinued the  work  for  a  short  time.  Then  the  work  was  dis- 
continued by  all  for  several  months.  The  work  was  then 
resumed  by  Netterville  and  Allen,  Parker  being  present  on 
only  a  very  few  oc(*asions.  It  is  stated  in  the  affidavits  of 
Netter\'^ille  and  Allen  that  Parker  refused  to  continue  the 
work,  on  the  ground  that  he  was  too  busy,  while  Parker 
swears  that  he  did  not  refuse  to  continue  the  work,  but  was 
told  by  Netterville  or  Allen  that  they  would  notify  him 
when  thev  were  readv  to  resume;  but  that  they  never  no- 
tified  him  of  their  resumption  of  the  w^ork.  It  is  shown, 
however,  that  Parker  was  clerk  of  the  circuit  court, 
and  his  office  was  not  over  twenty-five  feet  from  the  audi- 
tor's office,  just  across  the  hall  from  where  the  examinations 
were  being  made ;  that  he  daily  saw  Netterville  and  Allen  at 
their  work,  but  made  no  eflfort  to  join  them  or  made  any  in- 
quiry as  to  how  they  were  progressing,  or  in  any  way  showed 
any  interest  whatever  in  their  proceedings.  It  is  also  shown 
that  appellant  had  full  knowledge  of  the  manner  in  which 
the  examination  was  being  conducted,  and  made  no  objection 
whatever  until  he  became  aware  of  the  conclusion  that  would 
be  arrived  at.  Other  facts  were  showTi  in  the  affidavits  of 
Netterville  and  Allen,  which,  if  true,  clearly  show  a  waiver 
of  every  objection  made  by  appellee  to  the  manner  in  which 
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the  examination  was  conducted,  as  set  out  in  his  motion  and 
affidavits.  Some  of  these  statements,  however,  were  denied 
by  appellee,  and  without  considering  the  disputed  state- 
ments, under  the  shownng  made,  the  court  did  not  err  in 
overruling  either  of  said  motions. 

After  the  report  of  the  commission  was  filed,  appellant 
moved  to  set  it  aside,  on  the  grounds:  (1)  That  it  shows 
upon  its  face  that  whatever  examination  was  made,  was  made 
by  Allen  and  Netterville,  and  the  report  is  the  report  of 
those  two  and  not  of  the  three  commissioners ;  that  all  three 
were  required  to  act  together;  (2)  that  in  truth  and  fact 
Allen  and  Netterville  excluded  Parker  from  participating 
with  them  in  any  way  in  their  investigation,  deliberations, 
conclusions  and  determinations  after  about  one-half  of  the 
work  was  done,  and  said  Parker  never  saw  said  report,  and 
never  had  any  voice  or  influence  in  regard  to  the  same;  (3) 
the  same  as  the  second,  and  in  addition  that  Parker  was  at 
all  times  ready  and  willing  to  act  with  said  commissioners, 
and  that  Allen  and  Netterville  excluded  him  for  the  fraudu- 
lent purpose  of  enabling  them  to  return  a  partial  and  unfair 
report;  that  said  report  is  unfair  to  him  and  incorrect; 
that  instead  of  his  being  indebted  to  the  county,  the  county 
is  indebted  to  him  in  a  greater  sum. 

Under  the  provisions  of  the  written  agreement  of  submis- 
sion and  §§882,  898  Burns  1908,  S§837,  853  R.  S.  1881,  the 
report  of  a  majority  was  a  valid  report.     But  while 

8.  a  majority  of  an  ar])itration  commission  may  make  a 
report,  all  the  proceedings,  hearings  and  delil)era- 
tions  must  be  participated  in  by  all  the  members.  §882, 
supra:  Dunphy  v.  Ford  (1875),  2  Mont.  300;  Shores  v. 
Bowen  (1869),  44  Mo.  396.  In  3  Cyc,  653,  the  text  is  as 
follows:  ** Conferring  upon  arbitrators  authority  to  render 
a  majority  award  does  not,  by  implication,  authorize  a  ma- 
jority, or  any  less  number  than  the  whole,  to  act  upon  the 
subject-matter  submitted ;  and  by  granting  such  authority 
the  parties  cannot  be  held  to  have  intended  to  dispense  with 
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the  operation  of  the  nile  which  j^ives  to  the  parties  a  right  to 
the  presence  and  effect  of  the  arguments,  experience,  and 
judgment  of  each  arbitrator  during  the  whole  proceeding." 
Kent  V.  French  (1882),  76  Iowa  187,  40  N.  W.  713;  In  re 
Curtis  (1894),  64  Conn.  501,  30  Atl.  769,  42  Am.  St,  200; 
Doherty  v.  Doherty  (1889),  148  Mass.  367,  19  N.  E.  352; 
Lyon  V.  Blossom  (1855),  4  Diier  (N.  Y.)  318.  But  unan- 
imity of  action  may  be  waived  by  the  parties,  and  such  waiver 
may  be  established  by  showing  that  the  parties  proceeded, 
without  objection,  with  the  hearing  before  a  majority.  3 
Cyc,  655;  ThompsojiY.  Blanchard  (IS54:),  2  lowei  a ;  Bart- 
olett  V.  Dixon  (1873),  73  Pa.  St.  129;  Large  v.  Horicon  Iron 
Mfg.  Co.  (1866),  22  Wis.  691;  Ackley  v.  Finch  (1827),  7 
Cow.  (N.  Y.)  •290.     And  the  burden  is  on  the  com- 

9.  plaining  party  to  show  the  invalidity  of  the  award. 
In  re  Curtis,  supra;  Phipps  v.  Thompkins  (1874),  50 

Ga.  641 ;  Ackley  v.  Finch,  supra. 

The  award  on  its  face  does  not  show  that  all  the  members 

did  not  participate  in  the  hearings.     By  its  recitals  and  the 

presumptions  arising  therefrom,  under  the  foregoing 

10.  authorities,  it  was  sufficient  to  withstand  the  first  ob- 
jection of  the  motion.    The  second  and  third  object- 
ions rest  upon  the  evidence  submitted  by  affidavits.     It  was 
proper  thus  to  assail  the  report.     Ackley  v.  Finch,  supra. 

It  is  perfectly  apparent  from  all  these  affidavits  that 
7.     the  examinations  and  deliberations  were  not  conducted 

with  that  formality  and  care  that  should  characterize 
such  proceedings,  and  the  bitter  charges  and  countercharges 
herein  made  are  but  the  natural  results  of  such  loose 
methods.  But  it  clearly  appears  that  appellant  had  full 
knowledge  of  the  general  method  of  tlioir  work.  lie  knew 
that  only  two  were  working  together,  and  he  knew  that 
Parker  was  taking  no  part,  and  made  no  obj(*ctions  thereto. 
It  is  shown  that  the  commission  commenced  its  work  in 
December,  1903,  and  continued  until  the  last  of  April,  1904, 
when  the  work  was  discontinued  until  September,  1904,  at 
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which  time  it  was  again  taken  up  and  continued  until  the 
first  part  of  March,  1905.  That  appellant  and  his  represen- 
tatives at  different  times  were  with  said  commission,  consult- 
ing and  advising  with  them  during  that  time,  and  never  at 
any  time  did  appellant  object  to  their  manner  of  conducting 
the  hearing,  except  to  urge  them  to  hurry  it  along,  and  it 
was  after  the  work  of  examination  had  been  practically  com- 
pleted, and  after  he  had  stood  by  and  permitted  the  com- 
mission to  proceed  as  it  had  for  a  year,  and  until  he  knew 
what  the  conclusion  of  the  majority  would  be,  that  he  ap- 
peared before  the  court  to  enter  his  first  objection.  It  does 
not  appear  that  he  ever  made  any  of  the  objections  to  the 
commission  that  he  made  in  court,  yet  it  is  clear  from  all 
of  the  evidence  that  he  had  knowledge  of  substantially  all 
of  the  facts  from  the  beginning.  Under  these  conditions  he 
cannot  now  be  heard  to  complain.  It  was  his  duty  to  see 
that  the  commission  conducted  their  labors  according  to  the 
agreement  and  the  law,  and,  if  he  acquiesced  in  their  depart- 
ures, he  cannot  avail  himself  of  the  same. 

Objection  is  made  to  the  refusal  of  the  court  to  open  the 
issues  and  permit  appellant  to  file  additional  paragraphs  of 
answer.  These  paragraphs  sought  to  plead  the  former  settle- 
ment with  the  board  of  commissioners  as  a  former  adjudica- 
tion. 

It  is  well  settled  that  the  allowance  of  a  claim  by  a  board 

of  county  commissioners  is  not  a  judicial  determination. 

Gross  V.  Board,  etc,  (1902),  158  Ind.  531,  58  L.  R.  A. 

11.  394;    Board,  etc,  v.  Nichols   (1895),  12  Ind.  App. 
315,  54  Ajn.  St.  528.    And,  as  we  have  seen,  a  settle- 
ment of  such  board  with  a  countv  officer  does  not  conclude  I 

the  county.     §6086  Burns  1908,  §5811  R.  S.  1881;  I 

12.  ZucUy  V.  Casper  (1006),  :>,7  Ind.  App.  186.     The  an- 
■  swers,  therefore,  failing  to  present  a  (complete  defense 

to  either  paragraph'of  the  complaint,  were  properly  excluded. 
It  is  also  urged  that  the  court  erred  in  excluding  testi- 
mony offered  to  show  that  the  board  had  compromised  and 
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settled  with  appellant  for  all  differences.    This  presents  the 
same  question  heretofore  considered,  and  for  the  same  rea- 
sons we  hold  the  evidence  properly  excluded. 
We  find  no  reversible  error.    Judgment  affirmed. 


Walker  v.  The  State  of  Indiana,  ex  rel. 

Laboyteaux  et  al. 

[No.  6,550.    Filed  December  16,  1908.    Rehearing  denied  February 
17,  1909.    Transfer  denied  AprU  29,  1909.] 

1.  Judgment. — Review  of. — Perjury  of  Witness. — ^A  Judgment  will 
not  be  reviewed  because  a  witness  at  the  solicitation  of  the  pre- 
vailing party  committed  perjury  at  the  trial,    p.  606. 

2.  Bastabdy. — Opportunity. — ^Pre«t«m|>tion«.-^pportunity  does  not 
constitute  presumptive  evidence  of  unlawful  intercourse,    p.  607. 

3.  Bastabdt. — Intercourse  with  Others, — Evidence. — Verdict, — A 
verdict  that  defendant  was  the  father  of  relatrix's  child  is  sup- 
ported, where  defendant  as  well  as  others  had  intercourse  with 
relatrix  about  the  time  of  conception,    p.  607. 

4.  Pabties. — Examination. — Bastardy. — Relatrix. — The  relatrix  in 
a  bastardy  case  is  not  a  party  and  her  ante-trial  examination 
cannot  be  required  by  the  court,    p.  607. 

Prom  Fayette  Circuit  Court ;  George  L.  Gray,  Judge. 

Action  by  Joseph  W.  Walker  against  The  State  of  In- 
diana, on  the  relation  of  Pearl  Laboyteaux.  Prom  a  judg- 
ment for  defendant,  plaintiff  appeals.    Affirmed. 

Bailey  &  Young  and  Elias  D.  Salsbury,  for  appellant. 
Keuben  Connor,  W.  0.  Barnard  and  W.  E.  Jeffrey,  for  ap- 
pellee. 

RoBY,  J. — This  is  a  suit  to  review  a  judgment  on  the 
ground  that  it  was  obtained  by  fraud.  On  March  25,  1903, 
action  was  begun  by  the  State,  on  the  relation  of  Pearl  La- 
boyteaux, before  a  justice  of  the  peace  in  Henry  county. 
After  the  certification  of  the  case  to  the  Henry  Circuit  Court 
a  change  of  venue  was  taken  to  the  Payette  Circuit  Court. 
Here  trial  was  had,  finding  made  that  appellant  was  the 
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father  of  the  bastard  child  of  Pearl  Laboyteaiix,  and  judg- 
ment rendered  against  him  for  $500  and  costs.  An  appeal 
from  this  judgment  was  taken,  and  a  reversal  was  ordered 
by  the  Supreme  Court.  Walker  v.  State,  ex  rel.  (1905), 
165  Ind.  94.  On  the  retrial  judgment  was  again  rendered 
against  the  appellant.  ]March  29,  1906,  and  a  finding  made 
that  he  is  the  father  of  the  child,  as  alleged.  This  action 
was  brought  to  review  that  judgment,  on  the  ground 
1.  that  a  witness.  Bertha  Alger  McCracken,  who  testi- 
fied that  01  Burgess  and  the  relatrix  were  not  left 
alone  together  on  the  night  of  September  5,  1902,  when  it 
was  alleged  that  the  child  was  begotten  by  this  appellant, 
committed  perjury,  with  the  knowledge  and  connivance  of 
the  relatrix,  Laboyteaux.  The  law  is  settled  that  a  judg- 
ment will  not  be  reviewed  on  account  of  perjury  committed 
by  a  witness  at  the  trial.  Pepin  v.  Lauiman  (1901),  28  Ind. 
App.  74. 

In  United  States  v.  Throckmorton  (1878),  98  U.  S.  61,  25 
L.  Ed.  93,  it  is  held  that  relief  will  be  granted  where,  by 
reason  of  some  fraudulent  means,  the  unsuccessful  party  has 
been  prevented  from  fully  exhibiting  his  case — as  by  keeping 
him  away  from  court,  a  false  promise  of  compromise,  where 
an  attorney  connives  at  his  client's  defeat,  and  all  such 
fraud  by  reason  of  which  there  has  never  been  a  real  con- 
test before  the  court  of  the  subject-matter  of  the  suit — ^but 
the  court  will  not  set  aside  a  judgment  because  it  was  foimd- 
ed  on  a  fraudulent  instrument  or  perjured  evidence,  or  for 
any  matter  which  was  actually  presented  and  considered  in 
the  judgment  assailed.  The  transaction  involved  was  one 
within  the  full  knowledge  of  both  appellant  and  the  re- 
latrix, as  w-ell  as  the  witness  testifying,  and  the  truthful- 
ness or  lack  of  truthfulness  of  the  wntnesses  was  necessarily 
known  by  the  parties.  *'Tho  party  present  at  the  trial  must 
be  prepared  to  meet  and  expose  perjury,  because  he  must 
know  that  in  no  other  way  can  a  false  claim  be  supported, 
and  the   purpose  of  the   trial   is  to   ascertain   the   truth, 
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and  that  in  so  doing  the  court  must  determine  the  truth  or 
falsity  of  the  testimony  given."  Pepin  v.  Lautman,  supra. 
The  deposition  of  Bertha  Alger  McCracken  had  been  taken 
previous  to  the  trial,  but  could  not  be  introduced  in  evidence 
because  of  her  presence.  Appellant  by  cross-examination 
obtained  the  benefit  of  her  contradictory  statements. 

Opportunity  does  not  constitute  presumptive  evidence  of 

intercourse,  and,  since  the  record  shows  by  uncontradictory 

evidence  that  apellant  had  been  guilty  of  unlawful 

2.  sexual  communication  with  Pearl  Laboyteaux  weekly 
for  a  period  of  over  one  year,  that  he  had  intercourse 
with  her  the  week  before  September  5,  1902,  and  the 

3.  week  thereafter,  the  jur}-  had  ample  evidence  upon 
which  to  base  a  verdict,  regardless  of  the  evidence  of 

witness  McCracken. 

Another  question  is  presented  by  the  record.    Appellant 

before  trial  filed  his  motion  for  the  examination  of  Pearl 

Laboyteaux  touching  on  matters  charged  in  the  com- 

4.  plaint.  The  statute  (§533  Bums  1908,  §509  R.  S. 
1881)  provides  only  that  a  party  to  an  action  may  be 

so  examined.     The  relatrix  is  not  a  party  to  a  prosecution 
for  bastardy.     **The  State  is  the  party  plaintiff;    the  re- 
latrix is  the  witness.''    State,  ex  rel.y  v.  Smith  (1876),  55 
Ind.  385.     The  motion  was  properly  overruled. 
Judgment  affirmed. 


Leonard  v.  Honisfager  et  al, 

[No.  0,651.    Filed  April  30,  1909.] 

1.  Adoption. — Parent  and  Child. — Statutes. — ^Ttie  subject  of  adop- 
tion is  purely  statutory,    p.  (3(K). 

2.  Adoption. — Purpose. — Statutes. — Construetion. — ^The  purpose  of 
adoption  statutes  is  to  provide  liomes  for  uufortimate  children, 
and  such  statutes  should  be  liberally  construed  to  effect  such 
purpose,     p.  609. 

3.  Adoption. — Character  of  Proceedings. — Rights  of  Quardian. — A 
proceeding  for  the  adoption  of  children  is  ew  parte,  and  the  legal 
guardian  is  not  a  proper  party  thereto,    p.  609. 


608  APPELLATE  COURT  OF  INDL^^A, 

Leonard  r.  Houisfager — 13  lud.  App.  007. 

4.  -ilPPEAL. — DiHtniHsal. -^Parties. — Guardian  and  Ward. — ^Adoption. 
— ^An  apiieal  taken  by  the  guardian  of  a  child  from  a  Judgineut 
of  adoption  will  l>e  dismissed,  such  guardian  having  no  right  of 
api)eal.    p.  610. 

Prom  Spencer  Circuit  Court ;  Roscoe  Kiper,  Judge. 

Petition  by  Zack  Honisfager  and  another  to  which  John 
T.  Leonard  answered.  Prom  a  judgment  for  petitioners, 
Leonard  appeals.    Appeal  dismissed. 

Francis  J.   Reinhard,   Archibald   Stevenson,   Elbert  M. 
Stvan  and  William  C.  Mason,  for  appellant. 
Benjamin  P.  Huffman,  for  appellee. 

RabB;  J. — ^The  appellees  filed  in  the  court  below  their  pe- 
tition, in  due  form,  for  the  adoption  of  a  six-year-old  child, 
by  the  name  of  Agnes  Egnew.  The  petition  sets  forth  the 
fact  that  the  father  and  mother  of  the  child  are  both  dead ; 
that  the  petitioners  have  cared  for  it  since  the  death  of  its 
mother,  which  occurred  when  the  child  was  a  few  months 
old;  that  the  petitioners  are  amply  able  properly  to  care 
for  and  educate  said  child.  Said  petition  in  all  respects 
conforms  to  the  requirements  of  the  statute  on  the  subject. 
The  appellant  had,  previously  to  the  filing  of  the  x)etition, 
been  duly  appointed  guardian  of  the  child,  and,  upon  the 
filing  of  the  petition,  the  court  ordered  notice  given  to  him 
of  the  pendency  of  the  same.  He  appeared,  and  on  his 
petition  the  court  permitted  him  to  file  an  answer  to  ap- 
pellee's petition.  The  matter  was  heard,  and  upon  hearing 
the  evidence  the  court  made  the  proper  order  for  the  adop- 
tion by  appellees  of  said  child,  and  from  this  order  appel- 
lant appeals. 

*It  is  insisted  here  that  the  order  of  the  court  in  the  prem- 
ises is  erroneous,  for  the  reason  that  it  was  made  without  the 
consent  and  over  the  objection  of  the  appellant,  appellant's 
contention  being  that,  before  the  court  was  authorized  to 
make  the  order,  the  consent  of  the  appellant,  as  guardian 
of  the  child,  must  have  been  given.    It  was  shown  that  the 
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parents  of  the  child  were  both  dead,  and  that  he,  as  its  legal 
guardian,  occupied  their  place,  and  was  clothed  with  all 
their  rights,  duties  and  authority.  Numerous  decisions  of 
courts  of  other  states  have  been  cited  in  support  of  appel- 
lant'«  contention. 

The  subject  of  the  adoption  of  children  is  governed  ex- 
clusively by  statute,  and  the  statutory  provisions  of  the 
different  states  on  the  subject  are  so  widely  variant 

1.  that  the  decisions  of  courts  of  other  states  constru- 
ing their  statutes  on  the  subject  can  afford  little  or 

no  light  on  the  proper  construction  to  be  given  to  ours. 
In  fact,  the  provisions  of  our  statute  in  reference  to  the 
adoption  of  children  are  so  plain  and  simple  that  they  ad- 
mit of  no  construction.  The  court  needs  only  to  follow 
them  as  they  are  written. 

The  object  or  purpose  of  our  statute  relating  to  this 

matter  is  manifestly  to  give  to  unfortunate  children,  who 

have  been  bereft  of  home  and  parental  care,  the  bene- 

2.  fits  of  a  home  and  of  such  parental  care,  and  the 
law  should  receive  a  liberal  construction  to  effect 

this  purpose. 

Proceedings  for  the  adoption  of  children  are  purely  ex 

parte  in  character.    The  statute  contemplates  no  adversary 

proceeding,  and  whether  the  order  of  adoption  shall 

3.  be  made  upon  the  petition  is  a  matter  the  statute 
exclusively  vests  in  the  discretion  of  the  court.     If 

the  child  have  parents  living,  they  alone  can  interpose  ob- 
jections to  the  order  of  adoption  in  a  proper  case.  The 
court,  in  making  the  order,  looks  alone  to  the  welfare  of  the 
child,  and  the  law  presumes  that  in  making  or  refusing  the  i 

order  the  court  will  act  with  wisdom,  and  be  guided  solely  ; 

by  this  consideration.  No  one  but  the  living  parents  can 
stand  in  the  way  of  the  power  and  authority  of  the  court 
to  do,  in  this  matter,  what  its  judgment  and  discretion  shall 
dictate  will  be  to  th^  best  interest  of  the  child.  The  statu- 
VoL.  43—39 
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tory  provisions  on  the  subject  give  the  legal  guardian  no 
right  to  interfere  with  this  power  of  the  court,  and  the 
courts  will  read  no  such  right  into  the  statute.    While  for 
many  purposes,  the  legal  guardian  of  the  child  does  stand 
in  the  place  of  the  parent^  the  statute  does  not  require  his 
consent  to  give  validity  to  an  order  of  adoption  of  Us 
ward. 
The  action  of  the  court  in  permitting  appellant  to  ap- 
pear and  answer  the  petition  is  without  warrant  in 
4.    law,  and  the  order  made  by  the  court  in  this  case  is 
not  a  judgment  from  which  appellant  had  a  right  to 
appeal. 
The  appeal  is  therefore  dismissed  at  appellant's  costs. 


Eluson  V.  Ryan. 

[Kg.  6^66.  Filed  February  26, 1909.  Rehearing  denied  AprU  90, 1909.] 

1.  Appeal. — Weighing  Evidence, — Where  there  is  some  evidence 
tending  to  prove  every  material  allegation  of  plaintifTs  complaint, 
the  judgment  of  the  trial  court  will  not  be  disturbed,    p.  611. 

2.  Appeal. — Briefs, — InstructUma. — A  brief  which  sets  out  the 
questioned  instructions  given  by  the  court,  but  not  the  additional 
ones  given,  does  not  properly  present  any  question  thereon,   p.  1^12. 

3.  Appeal. —  Briefs, —  Evidence, —  References  to  Transcript.^  In 
questioning  the  admission  of  testimony  or  its  sufficiency,  the  brief 
should  set  out  the  page  and  line  of  the  transcript  where  the 
same  may  be  found,    p.  612. 

From  Madison  Circuit  Court ;  John  F.  McClure,  Judge. 

Action  by  Daniel  Ryan  against  Alfred  Ellison.  Prom  a 
judgment  for  plaintiff,  defendant  appeals.    Affirmed, 

Kittinger  <&  Diven,  W.  8,  Ellis  and  A.  C.  Call,  for  appel- 
lant. 

Edward  D.  Reardon,  Frank  P.  Foster  and  Prands  A. 
Walker,  for  appellee. 

Myers,  J. — This  was  an  action  by  appellee  against  appel- 
lant to  enforce  payment  of  a  promissory  note.    To  the  com- 
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plaint,  which  was  in  one  paragraph,  appellant  filed  an  an- 
swer of  nan  est  factum.  The  issue  thus  formed  was  tried  by 
a  jury  and  a  verdict  for  $278  returned  in  favor  of  appellee. 
Over  appellant's  motion  for  a  new  trial  judgment  was  ren- 
dered in  favor  of  appellee  and  against  the  appellant  for  the 
sum  named  in  the  verdict. 

For  a  reversal  of  that  judgment  appellant  relies  upon 
the  error  assigned  on  the  action  of  the  court  in  overruling 
his  motion  for  a  new  triaL 

Appellee  makes  the  point  that  under  the  rules  of  the 
Supreme  and  Appellate  Courts  appellant  has  failed  to  pre- 
sent any  question  for  our  decision.  It  is  true  appellant's 
brief  does  not  furnish  us  the  reasons  assigned  in  support  of 
his  motion  for  a  new  trial.  After  referring  to  the  page  and 
line  of  the  transcript  where  the  motion  may  be  found  it  pro- 
ceeds: **The  motion  for  a  new  trial  contains  all  of  the  er- 
rors relied  upon  for  a  reversal  of  the  judgment  of  the 
court  below."  This  is  the  only  statement  of  the  reasons 
assigned  for  a  new  trial.  If  we  should  pass  this  point  and 
go  to  the  record  for  the  information  required  to  be  fur- 
nished in  the  brief  and  to  the  page  and  line  of  the  transcript 
designated  in  the  brief  it  will  be  found  that  the  motion 
covers  five  pages  of  closely  typewritten  matter,  and  specifies 
thirty  separate  reasons  in  support  of  the  motion.  The  first 
five  question  the  sufficiency  of  the  evidence  to  support  the 
verdict,  and  allege  that  the  verdict  is  contrary  to  law. 

Under  the  heading  ** Testimony  of  Witnesses,"  appel- 
lant gives  what  purports  to  be  a  concise  statement  of  the 
testimony  of  each  witness,  and  the  page  and  line  of 

1.  the  transcript  where  the  testimony  of  the  particular 
witness  may  be  found.  The  appellee  in  his  brief  has 
furnished  us  some  additional  statements  of  the  testimony 
given  by  certain  named  witnesses.  We  have  carefully  con- 
sidered all  of  this  evidence  with  the  view  of  determining 
whether  the  evidence  was  sufiicient  to  support  the  verdict, 
and  in  our  judgment,  under  the  law  as  declared  and  fol- 
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lowed  by  the  Supreme  and  Appellate  Courts,  where  there 
18  legal  evidence  supporting  every  essential  fact  necessary 
to  be  found  to  uphold  the  verdict,  the  same  will  not  be  dis- 
turbed on  appeal.  The  evidence  clearly  meets  the  require- 
ments of  the  rule  and  was  sufficient  to  sustain  the  verdict 

In  appellant's  brief,  following  his  concise  statement  of  the 
evidence,  we  find  what  purports  to  be  a  copy  of  instruc- 
tions seven  and  twelve  given  to  the  jury  by  the  court 

2.  on  its  own  motion.     It  is  apparent  that  these  were 
not  the  only  instructions  given  to  the  jury,  but  appel- 
lant has  made  no  attempt  to  set  out  the  additional  ones  in 
full,  or  to  advise  us  as  to  their  substance,  nor  is  instruction 
twelve  referred  to  by  appellant  in  his  *' points." 

The  remaining  reasons  for  a  new  trial  are  based  upon 

alleged  errors  of  the  court  in  the  admission  or  rejection  of 

evidence,  involving  the  examination  of  the  testimony 

3.  of  at  least  six  of  the  fourteen  witnesses  who  testified 
during  the  trial  of  this  case.    The  transcript  of  the 

evidence  covers  132  typewritten  pages  of  the  record.  The 
rulings  discussed  have  not  been  identified  as  rulings  desig- 
nated in  the  motion  through  reference  to  any  particular 
causes  stated  in  the  motion,  unless  it  would  be  failure  of 
evidence  to  support  the  verdict.  Again,  there  are  no  ref- 
ences  to  particular  pages  and  particular  lines  as  the  places 
in  the  transcript  where  the  exceptions  to  the  rulings  may 
be  found.  Appellant's  motion  for  a  new  trial  was  overruled 
July  30,  1906.  On  December  17,  1906,  the  record  on  ap- 
peal was  filed  in  this  court.  On  May  13,  1907,  and  more 
than  two  months  before  the  expiration  of  the  year  in  which 
to  appeal,  appellee  filed,  his  brief  calling  attention  to  ap- 
pellant's failure  to  comply  with  rule  twenty-two  of  this 
court,  and  no  attention  was  given  or  effort  made  to  comply 
therewith.  **It  has  been  uniformly  held  that  when  a  party 
fails  to  comply  with  the  requirements  of  said  rules,  or  any 
of  them,  that  he  waives  the  error  if  any  was  committed-*' 
Tisdale  v.  State  (1906),  167  Ind.  83,  and  cases  cited.    As 


NOVEMBER  TERM,  1908.  613 

Roberts  v.  Smith-— 43  Ind.  App.  613. 

bearing  upon  the  several  questions  before  considered,  see 
Inland  Steel  Co.  v.  Smith  (1907),  168  Ind.  245;  Chicago, 
etc.,  B.  Co.  V.  Lawrence  (1907),  169  Ind.  319;  Providence 
Washington  Ins.  Co.  v.  Wolf  (1907),  168  Ind.  690,  120  Am. 
St.  395;  Chicago,  etc.,  B.  Co.  v.  Williams  (1907),  168  Ind. 
276;  Chicago,  etc.,  B.  Co.  v.  Walton  (1905),  165  Ind.  253; 
Miller  v.  State  (1905),  165  Ind.  566;  Pittsburgh,  etc.,  B. 
Co.  V.  Lightheiser  (1907),  168  Ind.  438;  Baltimore,  etc.,  B. 
Co.  V.  Evans  (1907),  169  Ind.  410;  Talbott  v.  Town  of  New 
Castle  (1907),  169  Ind.  173;  Tyler  v.  Davis  (1905),  37  Ind. 
App.  557;  Stephens  v.  American  Car,  etc.,  Co.  (1906),  38 
Ind.  App.  414;  Pittinger  v.  Bamage  (1907),  40  Ind.  App. 
486. 
Judgment  afSrmed. 


Roberts  v.  Smith,  Executor. 

[No.  6,236.    Filed  February  2, 1909.   Rehearing  denied  April  30, 1909.] 

1.  Appeal. — Precipe. — Omissions. — Effect. — Where  appellant's  prec- 
ipe called  for  particular  parts  of  the  record,  but  omitted  the  mo- 
tion for  a  new  trial,  no  question  can  be  raised  thereon,  although 
the  clerk  embodied  a  copy  thereof  In  the  transcript,    p.  615. 

2.  Appeal. — Clerk*8  Certificate. — ^The  clerk's  certificate  gives  verity 
to  the  record  entries,  and  the  Inclusion  of  a  copy  of  a  paper  or 
entry,  which  his  certificate  does  not  cover,  Is  unavailing,    p.  616. 

Prom  Wells  Circuit  Conrt;  D.  D.  Heller,  Special  Judge. 

Action  by  Mary  A.  Roberts  against  Jacob  H.  C.  Smith,  as 
executor  of  the  will  of  Jacob  First,  deceased.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.    Affirmed. 

F.  M.  McFadden,  Eichhorn  &  Matlack  and  E.  C.  Vaughn, 
for  appellant. 

Abram  Simmons,  Frank  C.  Dailey  and  Jacob  H.  C.  Smith, 
for  appellee. 

Mtebs,  J. — This  is  the  second  appeal  of  this  cause  by  the 
appellant  from  a  judgment  against  her  in  the  trial  court. 
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On  the  first  appeal  the  complaint  was  held  good,  and  the 
cause  remanded.  Boberts  v.  Smith  (1905),  165  Ind,  414. 
Upon  the  return  of  the  case  to  the  trial  court  such  proceed- 
ings were  had  that  upon  a  trial  a  finding  was  rendered  in 
favor  of  the  appellee  and  against  the  appellant  for  costs. 

The  only  alleged  error  assigned  is  the  overruling  of  ap- 
pellant's motion  for  a  new  trial  The  appellee  insists  that 
no  question  is  presented,  for  the  reason  that  the  motion  for 
a  new  trial  cannot  properly  be  regarded  as  in  the  record, 
though  it  is  set  forth  in  the  transcript  on  appeal. 

The  appellant  filed  a  precipe  for  a  transcript,  which  is 
copied  into  the  record  immediately  preceding  the  clerk's  cer- 
tificate.    Omitting  the  caption,  the  precipe  is  as  follows : 

*'To  the  Clerk  of  the  Wells  Circuit  Court. 

You  are  hereby  directed  and  requested  by  the  plain- 
tiff in  the  above-entitled  cause  to  make  out  a  full,  true 
and  complete  transcript  in  said  cause  for  use  on  appeal 
in  the  A^^ellate  Court  of  the  State  of  Indiana,  said 
transcript  to  embody  the  following:  (1)  The  amended 
complaint  and  order-book  entries  as  to  filing  thereof. 
(2)  All  answers  thereto.  (3)  All  demurrers.  (4)  All 
replies.  (5)  All  demurrers  thereto.  (6)  All  the  order- 
book  entries  made  in  said  cause  since  and  after  the  cer- 
tified opinion  of  the  Appellate  Court  on  a  former  appeal, 
from  the  ruling  on  demurrer  in  said  cause,  was  ordered 
spread  of  record,  including  the  order-book  entries  relat- 
ing to  the  trial  of  said  cause.  (7)  The  judgment  ren- 
dered in  said  cause  and  the  entry  relating  to  an  appeal 
therefrom.  (8)  The  appeal  bond  filed  and  all  entries 
relating  thereto.  (9)  Also  include  the  original  bill  of 
exceptions  containing  the  evidence,  and  the  rulings  of 
the  court  with  reference  thereto,  as  filed  in  your  office, 
and  the  transcript  of  the  order-book  entry  showing  the 
filing  thereof .    (10)  This  precipe. " 

This  is  followed  by  the  signature  of  the  appellant's  at- 
torneys. In  his  certificate  to  the  transcript  the  clerk  cer- 
tifies *'that  the  above  and  foregoing  transcript  is  a  fuU,  true 
and  complete  transcript  of  the  amended  complaint,  and  all 
order-book  entries  as  to  the  filing  thereof,"  etc.,  specifying 
the  several  parts  of  the  record  substantially  as  in  the  prec- 
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ipe,  and  not  making  any  mention  of  a  motion  for  a  new 
trial,  or  in  any  manner  referring  thereto. 

In  Workman  v.  State,  ex  rel  (1905),  165  Ind.  42,  the 
court,  having  referred  to  §661  Burns  1901,  §649  R.  S.  1881, 

and  to  Acts  1903,  p.  338,  §7,  said:    *'It  is  still  the 
1.    right  of  a  party  desiring  to  appeal  to  take  up  a  part 

only  of  the  record  of  a  cause,  and  in  such  case  he 
must  file  with  the  clerk  a  written  precipe  specifying  the 
parts  of  the  record  desired.  When  a  party  elects  to  exercise 
this  right  and  directs  in  writing  specifically  what  papers 
and  entries  shall  be  transcribed  and  certified  for  appeal, 
the  fault  is  his  if  he  fails  to  secure  such  a  transcript  as 
will  fully  and  clearly  present  all  the  questions  which  he  de- 
sires the  court  to  review  and  decide.  It  follows  that  if,  in 
his  precipe,  he  omits  papers  or  entries  essential  to  a  con- 
sideration of  any  question,  his  appeal  will  be  so  far  unavail- 
ing. The  precipe  when  in  writing  is  a  part  of  the  record 
under  both  the  act  of  1903,  supra  [Acts  1903,  p.  338],  and 
§661,  supra  [§661  Bums  1901,  §649  R.  S.  1881],  and  the 
clerk  can  only  properly  certify  and  authenticate  such  parts 
of  the  record  as  are  designated  in  the  precipe  or  precipes  of 
the  parties."  Thereupon  it  was  held  that  a  certain  part  of 
the  record  omitted  from  the  precipe  in  that  case  could  not 
be  made  a  part  of  the  record  by  the  act  of  the  clerk  in  em- 
bracing and  certifying  it  with  the  transcript. 

If  there  were  room  for  the  indulgence  of  a  presumption 
that  any  other  order  or  direction  for  a  transcript  was  given 
and  obeyed  in  the  making  of  the  transcript  before  us  than 
that  embraced  in  the  precipe  before  set  forth,  or  if  a  copy 
of  the  motion  for  a  new  trial  could  be  regarded  as  inserted 
in  the  transcript  pursuant  to  this  precipe,  or  any  other 
allowable  direction,  yet  it  could  not  be  said  that  the  motion 
for  a  new  trial  was  duly  certified.  The  clerk  has  not 
certified  to  the  transcript  as  a  transcript  of  the  record,  of 
the  cause  in  full,  but  he  has  certified  only  to  certain  parts 
of  the  record,  not  including  a  motion  for  a  new  trial. 
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**A  court  speaks  by  its  record,  and  the  record  is  authenti- 
cated by  the  certificate  of  the  clerk  and  the  seal  of  the 
court. ' '    Conkey  v.  Conder  ( 1894) ,  137  Ind.  441.    ' '  It 
2.    is  the  certificate  of  the  clerk  that  gives  verity  to  the 
record  entries."     Gray  v.  Singer  (1894),  137  Ind. 
257.    See,  also,  Winstandley  v.  Breyfogle  (1897),  148  Ind. 
618;    Watson  v.  Finch  (1898),  150  Ind.  183.    The  alleged 
error  is  founded  on  the  motion  for  a  new  trial,  and  as  such 
motion  is  not  properly  before  us  no  question  is  presented. 
Zaring  v.  Perrin  Nat.  Bank  (1904),  34  Ind.  App.  5. 
No  error  is  presented.    The  judgment  is  a£Srmed. 


Taylor  v.  Bond. 

[No.  6,707.    Filed  May  11.  1909.] 

Pleading. — Answer, — lAbel  and  Slander. — ^To  a  complaint  alleging 
that  defendant  called  the  plaintiff  a  thief  and  said  that  the  plain- 
tiff "stole  Ed  O'Haver's  money,"  an  answer  that  plaintiff  repre- 
sented himself  to  be  the  deputy  prosecuting  attorney,  and,  as 
such,  collected  a  fee  from  said  0*Haver  when  he  was  not  such 
deputy,  and  that  the  conversation  in  which  such  statement  was 
made  referred  to,  and  was  understood  by  all  to  refer  to  such  un- 
lawful taking  of  such  fee,  sufficiently  shows  that  the  crime  of 
larceny  was  not  imputed  to  plaintiff. 

Prom  Daviess  Circuit  Court ;  HUeary  Q.  Houghton,  Judge. 

Action  by  William  A.  Taylor  against  Charles  L.  Bond. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Af- 
firmed. 

James  8.  Pritchett,  Cullop  &  Shaw,  Gardiner,  Tharp  dk 
Gardiner  and  Alvin  Padgett,  for  appellant. 

A.  M.  McClure,  J.  W.  Emison  and  A.  J.  Padgett,  for  ap- 
pellee. 

CoMSTOCK,  P.  J.— Action  for  slander  brought  by  appel- 
lant against  appellee  in  the  Knox  Circuit  Court  and  upon 
change  of  venue  was  tried  in  the  Daviess  Circuit  Court.  The 
complaint  is  in  one  paragraph^  and  alleges  that  on  Decern- 
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ber  17,  1906,  defendant  spoke  of  and  concerning  the  plain- 
tiff, in  a  certain  discourse  which  he  then  and  there  had  in 
the  presence  of  divers  persons,  maliciously  the  following 
false  and  defamatory  language:  "You  [the  plaintiff]  are 
a  thief."  '*You  [the  plaintiff  meaning]  stole  Ed  0 Haver's 
money" — ^thereby  charging  and  intending  to  charge  the 
plaintiff  with  the  crime  of  larceny.  A  demurrer  for  want 
of  facts  was  overruled  to  the  complaint,  and  the  defendant 
answered  in  five  paragraphs.  The  first  being  a  general 
denial.  A  demurrer  was  sustained  to  the  second,  third, 
fourth  and  fifth  paragraphs. 

The  defendant  filed  an  amended  second  paragraph  of  an- 
swer. It  admits  the  speaking  of  the  words  set  out  in  the 
complaint,  but  avers  that  they  were  spoken  in  connection 
with  other  words  in  a  certain  conversation  had ;  that  plain- 
tiff was  a  practicing  attorney  before  justices  of  the  peace 
and  sometimes  in  the  Ejiox  Circuit  Court ;  that  on  said  day, 
and  some  time  before,  one  Funk  was  a  justice  of  the 
peace  of  Knox  county,  where  plaintiff  resided ;  that  on  and 
prior  to  said  day  Ed  O  'Haver  resided  in  the  neighborhood ; 
that  said  0 'Haver  and  defendant  were  farmers;  that  on 
December  — ,  1906,  0 'Haver  was  arrested  on  a  warrant 
issued  by  said  Funk  upon  an  afiidavit  prepared  and  filed 
by  plaintiff  charging  said  0 'Haver  with  a  misdemeanor  in 
damaging  a  certain  highway  in  said  county  by  hauling  too 
heavy  loads  thereon ;  that  said  0  'Haver  was  tried  and  con- 
victed on  said  charge  and  required  to  pay  fine  and  costs  as- 
sessed; that  plaintiff  acted  in  the  capacity  of  prosecuting 
attorney  and  caused  to  be  taxed  a  fee  of  $5,  which  fee 
0 'Haver  paid,  under  the  belief  that  it  was  proper;  that 
plaintiff  was  not  the  prosecuting  attorney  or  a  deputy,  and 
had  never  taken  the  oath  of  office  required,  and  had  no 
right  or  authority  to  have  such  fee  taxed  in  said  court; 
that  no  prosecuting  attorney  or  a  deputy  was  present  at  the 
trial  or  during  the  proceedings;  that  the  taxing  of  said 
fee  was  unlawful  and  oppressive;    that  the  plaintiff  con- 
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nived  with  said  justice  and  induced  him  to  tax  said  fee  as 
a  part  of  the  proceedings,  and  O^Haver  paid  the  fine  and 
costs  in  order  to  save  himself  from  imprisonment  and  duress ; 
that  the  plaintiff  received  said  fee ;  that  he  had  no  right  to 
receive  and  appropriate  the  same  to  his  own  use ;  that  a  few 
dayB  thereafter  plaintiff  and  defendant  met  and  conversed 
"in  the  presence  of  divers  persons,  being  the  same  conver- 
sation referred  to  in  the  complaint;  that  the  plaintiff  and 
all  persons  within  hearing  understood  the  same  to  refer  to 
said  fine  and  costs  of  said  O 'Haver ;  that  at  said  time  plain- 
tiff and  all  divers  persons  hearing  same  were  well  acquainted 
with  the  circumstances  of  said  conversation  and  cause  and 
meaning  of  same ;  that  the  plaintiff  said  to  the  defendant : 
**You  say  I  [the  plaintiff  meaning]  am  a  thief,  that  I 
[plaintiff  meaning]  stole  Ed  0 'Haver's  money!"  to  which 
inquiry  defendant  replied  as  follows:  **I  [defendant] 
do  not  say  you  are  a  thief,  or  that  you  stole  Ed  O 'Haver's 
money,  but  what  I  do  say  is  that  j'^ou  just  as  well  stole  it 
as  to  have  got  it  the  way  you  did."  The  defendant  fur- 
ther avers  that  said  words  were  spoken  in  said  conversation 
and  in  reference  to  said  prosecution  and  payment  of  said 
fee,  and  were  so  understood  by  plaintiff  and  all  who  heard 
said  conversation,  and  were  understood  by  them  as  a  char- 
acterization of  the  wrongful  and  unlawful  manner  of  taxing 
costs  against  said  O 'Haver  in  said  prosecution,  and  the  de- 
fendant was  not  understood  by  the  plaintiff  or  other  persons 
who  heard  said  conversation  as  chai^ng  or  intending  to 
charge  the  plaintiff  with  being  a  thief  or  guilty  of  the  crime 
of  larceny.  So  the  defendant  says  that  said  plaintiff  did 
obtain  Ed  0 'Haver's  money  wrongfully  and  unlawfully, 
and  that  said  words  were  spoken  by  the  defendant  to  the 
plaintiff  as  herein  set  forth,  in  the  sense  and  meaning  as 
understood  by  the  plaintiff  and  the  other  persons  bearing 
the  same. 

It  is  the  insistence  of  appellant  that  this  paragraph  of 
answer  is  a  justification.     We  do  not  so  construe  it.     It 
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admitted  the  speaking  of  the  words  set  out  in  the  complaint, 
and  at  the  time  and  place  and  within  the  hearing  of  other 
persons  as  charged  in  the  complaint,  by  giving  the  full  con- 
versation in  which  the  particular  words  were  used.  It  shows 
the  transaction,  the  connection  of  appellant  with  the  trans- 
action, and  the  subject-matter  of  conversation  complained 
of,  to  which  he  made  reference.  It  avers  that  appellant  and 
all  persons  who  heard  it  were  familiar  with  the  facts,  cir- 
cumstances and  subject-matter  of  the  conversation  and  of  ap- 
pellant's  acts  in  connection  therewith;  that  they  fairly  un- 
derstood the  manner  and  words  used  by  appellee;  that  the 
words  so  used  were  a  characterization  of  appellant's  con- 
duct in  reference  to  the  particular  transaction  as  wrongful, 
and  were  not  underatood  by  them  as  charging  or  attempt- 
ing to  chai^  appellant  with  being  a  thief  or  guilty  of  the 
crime  of  larceny.  The  answer  containing  these  averments  is 
sufScient.  McCormack  v.  Sweeney  (1895),  140  Ind.  680; 
Berry  v.  Massey  (1886),  104  Ind.  486;  Carmichael  v.  Shiel 
(1863),  21  Ind.  66;  Cooper  v.  Smith  (1889),  119  Ind.  313; 
See,  also,  Ball  v.  Evening  Am.  Pub,  Co.  (1909),  237  111.  592, 
86  N.  E.  1097,  1100.  Words  which  are  not  actionable  in 
themselves  are  rendered  slanderous  by  the  subject-matter 
to  which  they  have  relation,  and,  on  the  other  hand,  words 
which,  unexplained  by  extraneous  circumstances,  would  be 
actionable,  prove  to  be  harmless  when  so  explained.  18  Am. 
and  Eng.  Ency.  Law  (2d  ed.),  986.  We  find  no  error  in 
the  action  of  the  court. 
Judgment  affirmed. 
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Cooper  v.  Cooper. 

[No.  7,0d8.    Filed  May  11,  1909.] 

1.  Decedents*  Estates. — Administration, — Applicants. — Statutes. — 
C(mstructioti. — ^The  provisions  of  the  statute  ($2742  Burns  1906» 
Acts  1001,  p.  281)  fixing  the  order  of  preference  for  applicants 
to  administer  the  estate  of  an  intestate  are  mandatory,  although 
the  court  has  a  wide  discretion  in  determining  the  proper  appli- 
cant,   p.  621. 

2.  Decedents'  Estates. — Administration. — Applicants. — Interest. — 
Those  who  have  a  beneficial  interest  in  the  estate  of  an  intestate 
are  ordinarily  preferred  in  making  appointments  of  adminis- 
tnitors.    p.  622. 

3.  Decedents'  Estates. — Administration, — Applicants. — Interest. — 
The  right  to  administer  upon  the  estate  of  an  intestate  follows 
the  right  to  the  personal  property,    p.  622.*^ 

4.  Words  and  Phrases. — **Kext  of  Kin." — Decedents*  Estates.— 
Statntcs.— The  phrase  "next  of  kin,"  as  used  in  §2742  Bums  1908, 
Acts  1901,  p.  281,  fixing  the  order  of  preference  for  the  granting 
of  letters  of  administration  upon  the  estates  of  intestates,  means 
persons  next  of  kin  to  the  intestate  at  the  time  of  his  death  and 
who  inherit  his  estate,    p.  623. 

5.  Decedents'  Estates. —  Administration. —  Applicants. — Creditors. 
—Relatives.—Vnder  §2742  Bums  1908,  Acts  1901,  p.  281,  oretiitors 
of  an  intestate  have  a  preference  to  appointment  as  administrator, 
over  the  intestate's  relatives  who  do  not  inherit    p,  623. 

6.  Executors  and  Administrators. — Application  for  Appointment. 
— A  creditor's  application  for  appointment  as  administrator  of  an 
Intestate  is  not  bad  for  failing  to  show  such  applicant's  qualifica- 
tions and  competency,    p.  623. 

7.  Appeal. — Parties. — Applicants  for  Letters  of  Administration. — 
Decedents'  Estates. — Where  two  applicants  contend  for  appoint- 
ment as  administrator,  the  defeated  applicant  has  the  right  to 
appeal,  and  his  appeal  cannot  be  dismissed  on  the  ground  that 
letters  have  already  been  issued  to  the  other  and  have  not  been 
set  aside,    p.  624. 

Prom  Probate  Court  of  Marion  County  (8,702) ;  Schuy- 
ler A.  Haas,  Jiidfafe  pro  tern. 

Applications  by  William  Cooper  and  John  Cooper  for  let- 
ters of  administration  on  the  estate  of  John  Ellis,  deceased. 
Prom  the  appointment  of  John  Cooper,  William  Cooper  ap- 
peals.   Reversed. 
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E.  M.  Homaday,  for  appellant. 

Emsley  W.  Johnson  and  Orval  E.  Mehring,  for  appellee. 

Rabb^  J. — John  Ellis  died  intestate  in  Marion  county.  He 
left  surviving  him,  as  his  only  heirs,  a  widow,  who  was  a 
nonresident  of  the  State,  Joseph  Ellis,  an  insane  son,  and 
Annettie  Cooper,  a  married  woman,  his  daughter,  whose 
husband  refused  to  consent  to  her  appointment  as  admin- 
istratrix of  the  estate  of  said  decedent.  The  decedent  also 
left  surviving  him  the  appellee,  his  grandson,  the  son  of  his 
daughter  and  her  husband,  the  appellant.  The  appellant 
applied  for  letters  of  administration  upon  the  estate  of  the 
decedent,  and  the  following  day  the  appellee  applied  for 
like  letters.  The  appellant's  petition  was  in  the  usual  form, 
and  showed  that  the  widow  of  the  decedent,  and  his  next  of 
kin  who  took  an  inheritable  estate  in  the  property  left  by 
him,  were  either  disqualified  or  incompetent  to  act  as  ad- 
ministrator, and  that  the  applicant  was  the  largest  creditor 
of  the  estate.  The  court  refused  to  permit  him  to  introduce 
proof  of  his  qualification  and  competency  to  act  as  adminis- 
trator, or  to  appoint  him,  and  did  appoint  the  appellee ;  and 
the  question  presented  by  the  record  in  this  appeal  is 
whether  the  next  of  kin,  qualified  and  competent  to  act  as 
administrator  of  the  estate  of  a  person  dying  intestate,  but 
who  has  no  interest  in  the  estate  to  be  administered  upon, 
is  entitled  to  be  preferred,  in  the  granting  of  letters  of  ad- 
ministration, over  a  creditor  of  the  estate. 

The  provisions  of  the  statute  fixing  the  order  of  prefer- 
ence in  which  administration  shall  be  granted  on  the  estate 
of  a  decedent  are  mandatory,  and  the  court  has  no 

1.  jwwer  or  discretion  arbitrarily  to  refuse  to  appoint 
an  appb'cant  for  letters  of  administration,  who,  by 
the  terms  of  the  statute,  is  entitled  thereto,  and  issue  the 
same  to  one  standing  lower  in  the  order  of  preference. 
Brown  v.  King  (1851),  2  Ind.  •520;  Bowen  v.  Stewart 
(1891),  128  Ind.  507;  Barricklow  v.  Stewart  (1903),  31  Ind. 
App.  446;  Kinnick  v.  Coy  (1907),  40  Ind.  App.  139, 
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The  court  has  a  wide  discretion  in  reference  to  the  ap- 
pointment of  administrators  of  the  estates  of  deceased  i>er- 
sons,  and  all  other  matters  pertaining  to  the  administration 
of  such  estates,  but  not  so  wide  as  to  override  the  statutory 
rights  of  those  entitled  to  administer,  when  timely  applica- 
tion for  letters  are  made  by  such  person.  It  is  a  general 
'  principle  governing  the  granting  of  letters  of  admin- 

2.  istration,  that  the  administration  should  be  conunitted 
to  those  who  have  a  beneficial  interest  in  the  property 

to  be  administered  upon.  1  Woemer,  American  Law  of 
Administration  (2d  ed.),  §235.  It  is  said  in  1  Williams,  Ex- 
ecutors (7th  Am.  ed.),  512:  **It  has  always  been  consid- 
ered, both  in  the  common-law  and  spiritual  courts,  that  the 
object  of  the  statutes  of  administration  is  to  give  the  man- 
agement of  the  property  to  the  person  who  has  the  beneficial 
interest  in  it."  The  paramount  object  and  purpose  of  our 
statute,  and  of  all  statutes,  in  fixing  the  order  of  preference 
in  which  letters  of  administration  shall  be  granted,  is  to 
secure  to  those  having  a  beneficial  interest  in  the  property  to 
be  administered  upon  the  right  to  administer.  It  is  to  be 
supposed  that  those  who  will  reap  the  benefit  of  a  wise, 
speedy  and  economical  administration  of  the  estate,  or,  on 
the  other  hand,  suffer  the  consequence  of  waste,  improvi- 
dence or  mismanagement,  have  the  highest  interest 

3.  and  most  influential  motive  to  administer  the  prop- 
erty correctly.     The  right  to  administer  follows  the 

right  to  the  personal  property.  1  Woerner,  American  Law 
of  Administration  (2d  ed.),  §235;  Donahay  v.  Hall  (1889), 
45  N.  J.  Eq.  720,  18  Atl.  163;  In  re  Davis  (1895),  106  Cal. 
453,  39  Pac.  756;  Thornton  v.  Winston  (1833),  4  Leigh 
(Va.)  152;  Jordan  v.  BaU  (1870),  44  Miss.  194;  Johnson 
v.  Johnson  (1885),  15  R.  L  109,  23  Atl.  106;  Dalrymple  v. 
Gamble  (1886),  66  Md.  298,  7  Atl.  683,  8  Atl.  468;  Savage 
V.  Blythe  (1796),  2  ITagg.  Ecc,  Appendix,  150;  Almes  v. 
Almes  (1796),  2  Hagg.  Ecc,  Appendix,  155;  Kinnick  v. 
Coy,  supra. 
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The  phrase  **next  of  kin"  means  persons  who  are  next  of 
kin  at  the  time  of  the  death  of  the  intestate,  and  who  in- 
herit the  estate  left  by  the  decedent.    It  is  true  that 

4.  the  heirs  of  a  decedent  are  not  always  interested  in 
the  estate  he  may  leave,  because  he  may  die  insolvent, 

and  nothing  pass  to  the  heirs.  And  it  is  also  true  that  cred- 
itors of  the  decedent  may  have  but  little  interest  in  his 
estate,  because  it  may  be  amply  solvent,  and  the  creditors  in 
no  danger  of  losing  their  claims,  however  the  estate  may  be 
managed  or  mismanaged.  But  the  law  presumes  that  the 
person  having  the  first  and  highest  interest  in  the  estate  of 
the  deceased,  because  of  the  interest  in  the  property  that  he 
leaves,  is  the  widow,  and  that  next  to  her  in  point  of  interest 
are  the  heirs  who  would  inherit  the  estate;  and  the  words 
''next  of  kin,''  as  used  in  the  statute,  mean  those  who 
would  inherit  the  estate,  because  the  next  of  kin  do  inherit. 
Next  to  those  who  have  an  inheritable  interest  in  the 
property  to  be  administered  on  come  the  creditors.  We 
think,  having  in  view  the  purpose  and  object  of  the 

5.  statute  in  fixing  the  order  of  preference  in  the  ad- 
ministration of  estates,  that  a  creditor  is  entitled  to 

preference  in  administration  over  a  relative  of  the  decedent 
who  has  no  interest  in  the  estate  to  be  administered  upon, 
and  that  the  court  erred  in  refusing  to  entertain  the  appel- 
lant's application  for  letters,  and  to  hear  testimony  with  ref- 
erence to  his  fitness  and  qualification  for  the  office. 

The  point  is  made  by  appellee  that  the  appellant's  writ- 
ten application  for  letters  fails  to  show  his  qualification  and 
competency,  and  that  to  entitle  him  to  letters  these 

6.  should  appear.  The  statute  upon  the  subject  does 
not  prescribe  any  precise  form  in  which  the  applica- 
tion shall  be  made,  and  does  not  even  require  that  the  appli- 
cation shall  be  in  writing.  It  does  require  that  the  court 
shall  examine,  .under  oath,  the  person  applying,  touching 
the  time  and  place  of  the  death  of  the  intestate,  whether  he 
left  a  will,  and  concerning  the  qualifications  of  the  appli- 
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cant.  We  think  that  the  application  filed  by  the  appellant 
was  sufficient  to  call  upon  the  court  to  entertain  the  applica^ 
tion  and  examine  the  appellant  as  to  his  qualifications. 

It  is  further  insisted  that  the  appellant  has  no  standing 
here,  for  the  reason  that  letters  of  administration  have  al- 
ready been  granted  to  the  appellee,  and  that,  until 

7.    these  letters  are  set  aside,  the  appellant  has  no  stand- 
ing in  court. 

The  ground  of  appellant's  complaint  against  the  action 
of  the  court  below  is  that  the  court  refused  to  entertain  his 
application.  This  application  antedated  the  appointment 
of  the  appellee,  and  whatever  error  of  the  court  was  com- 
mitted in  that  respect  was  committed  before  the  appellee's 
appointment.    We  think  the  question  is  properly  before  us. 

We  are  cited  by  appellee,  in  support  of  his  contention, 
to  the  decision  in  the  case  of  Butler  v.  Perrott  (1882),  1 
Dem.  Sur.  (N.  Y.)  9,  and  to  the  case  of  Lathrop  v.  Smith 
(1862),  24  N.  Y.  417.  While  these  cases  do  support  the 
contention  of  appellee,  we  think  they  contravene  the  para- 
mount principle  upon  which  the  statutes,  fixing  the  order  of 
preference  of  administration,  are  founded,  as  declared  by 
all  of  the  elementarv  authorities,  and  bv  the  uniform  deci- 
sions  of  courts  of  other  states,  and  of  the  courts  of  England, 
from  which  our  laws  upon  the  subject  are  derived.  The 
case  of  Lathrop  v.  Smith,  supra,  was  decided  by  a  divided 
court,  and  the  dissenting  opinion  rendered  in  the  case  pre- 
sents unanswerable  reasons  why  the  prevailing  opinion 
should  not  be  followed. 

The  judgment  of  the  court  below  is  reversed,  with  in- 
structions to  the  court  to  set  aside  the  letters  of  adminis- 
tration granted  to  the  appellee,  and  to  entertain  appellant's 
application  for  the  same. 
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Wise  v.  Wise. 

[No.  6,701.    Filed  May  11.  1909.] 

Xpfeal,— Weighing  Evidence. — Divorce. — Equity,— Law. — ^Tlie  Ap- 
pellate Court  cannot  weigh  conflicting  evidence  In  a  divorce  suit, 
the  rule  as  to  weighing  evidence,  on  appeal,  being  the  same  in 
suits  in  equity  as  in  actions  at  law. 

Prom  Clay  Circuit  Court ;  John  M.  Rawley,  Judge. 

Suit  by  Adaline  Wise  a^inst  Millard  T.  Wise.  From 
a  decree  for  plaintiff,  defendant  appeals.    Affirmed. 

McNutt  (&  Shattuck,  for  appellant. 

Albert  Payne  and  Bernard  C.  Craig,  for  appellee. 

RoBY,  J. — Suit  by  appellee,  Adaline  Wise,  against  appel- 
lant, Millard  Wise,  for  divorce  and  alimony.  The  complaint 
was  in  two  paragraphs,  the  first  alleging  cruel  treatment, 
and  the  second  adultery  with  Mary  Wise.  An  answer  of 
general  denial  was  filed.  The  issues  were  tried  by  the  court, 
which  rendered  decree  divorcing  the  plaintiff  from  the  de- 
fendant, and  for  alimony  in  the  sum  of  $900. 

Overruling  the  motion  for  a  new  trial  is  assigned  as  error. 

The  parties,  who  had  each  been  previously  married,  were 
married  in  1894  and  lived  on  a  farm.  They  had  no  chil- 
dren. Domestic  quarrels  began  in  January,  1906.  In  Au- 
gust, 1906,  appellant's  brother  was  injured  in  a  coal  mine 
and  taken  to  a  hospital.  In  the  same  month  this  brother's 
wife,  Mary  Wise,  became  ill,  and  was  taken  by  appellant  to 
his  own  home  and  cared  for  by  him.  Mary  Wise  and  her 
husband  separated  in  Januarj'-,  1907,  and  she  went  to  live 
permanently  with  appellant  and  appellee.  Appellee  left  her 
husband  May  6,  1907,  and  filed  suit  for  divorce  and  ali- 
mony May  14,  1907. 

The  evidence  is  voluminous.  Appellant  devotes  234  pages 
of  his  brief  and  appellee  44  pages  to  it.    The  record  con- 

VoL.  43—40 
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tains  evidence  which  explains  or  denies  every  circumstance 
tending  to  show  adultery  or  cruel  treatment.  This  court  is 
not  in  as  good  position  to  decide  who  told  the  truth  as  was 
the  court  below.  The  question  for  decision  here  is :  Is  there 
any  evidence  to  support  the  judgment?  This  court  cannot 
weigh  conflicting  evidence  in  order  to  set  aside  the  decision 
of  the  trial  court.  Hudelson  v.  Iludelson  (1905),  164  Ind- 
694;  Parkison  v.  Thompsa7i  (1905),  164  Ind.  609;  Smith 
V.  Smith  (1905),  35  Ind.  App.  610;  Continental  Life  Ins. 
Co.  V.  Yung  (1889),  113  Ind.  159,  3  Am.  St.  630;  Isler  v. 
Bland  (1889),  117  Ind.  457;  Crawford  v.  Anderson  (1891), 
129  Ind.  117.  The  same  rule  applies  in  suits  in  equity  for 
divorce  and  alimony  as  in  those  tried  by  a  jury  in  an  action 
at  law.  Henderson  v.  Henderson  (1887),  110  Ind.  316,  319. 
No  pubUc  service  would  be  subserved  by  a  review  of  the  evi- 
dence.  It  is  sufficient  to  say  that  there  is  evidence  tending 
to  sustain  the  finding  made  and  the  judgment  rendered. 
The  judgment  is  aflSrmed. 


United  Oil  and  Gas  Company  v.  Alberson. 

[No.  6,433.    Filed  May  12,  1909.] 

1.  Judgment. — Inconsistent  Actions. — Estoppel. — ^A  party  cannot 
procure  a  judgment  against  one  party  and  then  recover  a  judir- 
ment  against  another  for  the  same  matter,  upon  a  whoUy  incon- 
sistent or  contradictory  state  of  facts,    p.  629. 

2.  Judgment. — Former  Adjudication. — ^A  Judgment  rendered  in  a 
former  action  is,  as  to  all  matters  which  might  properly  have 
been  litigated  under  the  issues,  conclusive  in  a  subsequent  action 
for  the  same  cause,    p.  631. 

3.  JuDGMEirr. — Former  Adjudication. — Debt. — Mechanics*  lAens, — 
A  judgment  rendered  in  a  suit  against  the  present  defendant  and 
another,  the  complaint  asking  for  a  judgment  for  worlc  and  labor 
against  tx)th,  and  for  the  foreclosure  of  a  lien  therefor  against 
the  present  defendant,  is  conclusive  against  a  subsequent  action 
by  such  plaintiff  against  the  present  defendant  for  such  work  and 
labor,    p.  631. 

Prom  WelLs   Circuit   Court;    C.    W.   Watkins,   Special 
Judge. 
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Action  by  Prank  Alberson  against  the  United  Oil  and 
Gas  Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Reversed. 

Simmons  &  Dailey,  for  appellant. 

Levi  Mock,  John  Mock  and  Oeorge  Mock,  for  appellee. 

Hadley,  J. — ^Appellee  sued  appellant  on  an  account  for 
work  and  labor.  The  complaint  is  in  one  paragraph,  and 
alleges  that  appellant  is  indebted  to  appellee  in  the  sum  of 
$141,75  for  work  and  labor  done  for  the  appellant  by  ap- 
pellee at  the  special  instance  and  request  of  appellant.  Ap- 
pellant answered  in  three  paragraphs:  (1)  General  denial; 
(2)  former  adjudication;  (3)  that  prior  to  the  commence- 
ment of  this  action  the  debt  sued  upon  in  appellee's  com- 
plaint was  extinguished  and  placed  in  judgment ;  that  pre- 
viously appellee  instituted  suit  on  said  debt  in  the  Wells 
Circuit  Court  against  one  Demming  and  appellant,  in  which 
suit  appellee  asked  aud  sought  a  personal  judgment 
upon  said  debt  against  said  Demming;  that  said  suit  was 
upon  the  express  promise  of  said  Demming,  and  appellee 
also  sought  to  foreclose  a  mechanic's  lien  against  appellant, 
which  appellee  asserted  in  said  suit  was  a  lien  securing  said 
debt;  that  appellant  and  Demming  were  both  duly  served 
with  process  and  both  appeared;  that  said  cause  was  duly 
tried  and  a  finding  duly  entered  therein,  giving  to  appellee 
a  personal  judgment  against  Demming,  as  sought  and  prayed 
for,  for  the  full  amount  of  said  claim,  and  rendering  judg- 
ment at  the  same  time  in  favor  of  appellant  on  the  issues 
joined  between  said  appellee  and  appellant,  which  judgment 
is  still  in  force.  Appellee  replied  to  the  second  paragraph 
of  answer  in  two  paragraphs:  (1)  By  general  denial;  (2) 
admitting  that  he  brought  suit  as  mentioned  in  said  para- 
graph of  answer,  but  averring  that  the  complaint  in  said 
action  was  for  the  sole  purpose  of  enforcing  a  mechanic's 
lien  against  appellant's  property.  Appellee  replied  by  gen- 
eral denial  to  the  three  paragraphs  of  appellant's  answer. 
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Upon  these  issues  the  cause  was  tried  by  the  court  and 
judgment  rendered  in  favor  of  appellee.  Prom  this  judg- 
ment appellant  brings  this  appeal. 

The  only  error  assigned  and  discussed  is  the  error  of  the 
court  in  overruling  appellant's  motion  for  a  new  trial. 

Upon  the  trial  it  was  shown  that  in  September,  1904,  ap- 
pellee filed  a  complaint  in  the  Wells  Circuit  Court  against 
N.  J.  Demming  and  appellant,  which  averred  that  on  June  1, 
1904,  defendant  Demming  was  engaged  in  the  construction 
of  oil-wells  in  said  county;  that  the  defendant  (appellant 
here)  is  the  owner  of  an  oil  lease  on  the  lands  of  one  Johnson, 
describing  the  same,  and  employed  defendant  Demming  to 
construct  oil-wells  thereon;  that  said  Demming  employed 
plaintiff  (appellee)  to  assist  in  the  drilling  of  what  is  known 
as  oil-well  number  eight;  that  in  pursuance  of  said  agree- 
ments said  plaintiff  had  labored  as  a  driller  for  thirty-(Hie 
and  one-half  days,  at  the  agreed  price  of  $4.50  per  day,  in 
drilling  said  well  number  eight;  that  on  July  7  defendant 
Demming  delivered  to  plaintiff  a  written  statement  of  said 
labor,  showing  the  amount  and  the  time  said  plaintiff  had 
labored  and  the  amount  due  therefor ;  that  on  said  date  said 
plaintiff  filed  in  the  recorder's  office  a  notice  of  his  intention 
to  hold  a  lien  on  said  well,  copy  of  said  notice  being  made 
part  of  said  complaint ;  that  said  notice  was  duly  recorded 
and  said  sum  remains  unpaid,  the  prayer  of  the  complaint 

being  that  plaintiff  demands  judgment  for  $ as 

payment  of  said  claim,  and  that  said  lien  be  foreclosed  and 
said  lands  sold  in  satisfaction  of  said  claim,  and  for  all  other 
proper  relief. 

The  notice  of  a  mechanic's  lien  filed  with  the  complaint 
is  addressed  to  N.  J.  Demming  and  appellant,  and  states 
that  plaintiff  intends  to  hold  a  mechanic's  lien  upon  the 
oil-well,  describing  it,  to  cover  a  claim  for  $141.75  for  work 
and  labor  done  in  the  drilling  of  said  well,  which  work  and 
labor  was  done  and  performed  at  the  special  instance  and 
request  of  N.  J.  Demming.    To  this  complaint  appellant  in 
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this  case  filed  answer  in  three  paragraphs:  (1)  In  general 
denial;  (2)  setting  up  as  affirmative  matter  that  the  work 
and  labor,  for  which  compensation  is  sought  to  be  recovered, 
was  performed  on  an  oil-  and  gas-well  being  drilled  on  the 
lands  belonging  to  appellant;  that  said  wells  were  drilled 
under  a  contract  with  N.  J.  Demming,  whereby  Demming 
was  to  drill  said  well,  but  was  to  have  no  pay  therefor 
until  said  well  was  fully  completed  and  drilled  a  sufScient 
depth  into  the  Trenton  rock  to  test  its  capacity  for  oil  and 
gas ;  that  said  Demming  wholly  failed  to  carry  out  his  part 
of  the  contract,  and  failed  and  refused  to  complete  said 
well,  as  before  agreed,  and  that  the  work  so  performed  by 
Demming  was  of  no  value  whatever  to  appellant  or  said 
leasehold  estate.  The  answer  also  averred  **that  no  contract 
of  any  kind  whatever  was  ever  entered  into  by  said  defend- 
ants with  said  plaintiflF,  to  pay  him  any  sum  whatever  for 
any  work  done  upon  said  well  or  wells,  or  sued  on  in  this 
action,  and  that  plaintiff  had  full  knowledge  of  said  contract 
between  this  defendant  and  said  Demming  at  the  time  he 
commenced  to  labor  upon  said  well  or  wells  and  long  prior 
thereto  and  ever  afterwards.  Wherefore  the  defendant  says 
that  the  plaintiff  ought  not  to  recover,  and  demands  judg- 
ment for  costs.'*  A  demurrer  was  sustained  to  the  third 
paragraph  of  answer.  Upon  the  issues  thus  tendered,  judg- 
ment was  rendered  for  the  plaintiff  against  the  defendant 
N.  J.  Demming  in  the  sum  of  $141.75,  and  also  a  finding 
**that  the  plaintiff  take  nothing  by  this  action  as  to  the  de- 
fendant United  Oil  and  Gas  Company,  and  that  said  defend- 
ant recover  of  and  from  the  plaintiff  its  costs.'' 

Appellant  insists  that  this  showing  precludes  appellee  from 
recovery  in  this  cause:     (1)  Because  it  shows  that  appellee 

has  undertaken  to  recover  in  two  actions,  the  second  of 
1.    which  is  wholly  inconsistent  with,  and  contradictory 

of  the  first;  (2)  that  the  judgment  in  the  former  case 
is  a  former  adjudication  and  a  complete  bar  to  this  action. 
A  party  may  not  procure  a  judgment  for  a  matter  against 
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one  party  and  then  procure  a  judgment  for  the  same  mat- 
ter against  another  party,  upon  a  wholly  inconsistent  or 
contradictory  state  of  facts.  2  Black,  Judgments  (2d  ed.), 
§632;  HatUey  v.  Foley  (1857),  18  B.  Mon.  (Ky.)  519; 
Lilley  v.  Adams  (1871),  108  Mass.  50;  Holt  v.  Schneider 
(1901),  61  Neb.  370,  85  N.  W.  280;  McQuee^i's  Appeal 
(1882),  104  Pa.  St.  595,  49  Am.  Eep.  592;  Toope  v,  Prigge 
(1877),  7  Daly  (N.  Y.)  208;  Kirk  v.  Ooodmn  (1894),  53 
Kan.  610.  In  Toope  v.  Prigge,  supra,  Toope,  materialman, 
brought  suit  against  Prigge,  the  owner,  and  Thorntons,  the 
contractors,  to  foreclose  a  mechanic's  lien  on  the  building 
toward  which  he  had  furnished  work  and  materials,  and 
stated  that  he  had  furnished  such  work  and  materials  at 
the  request  of  the  contractor.  A  judgment  was  rendered 
in  his  favor  against  the  contractors,  and  it  was  stated  that 
this  judgment  was  a  part  of  a  subsequent  action  by  Toope 
against  the  owner  to  recover  for  furnishing  the  same  work 
and  materials,  upon  the  allegation  that  they  had  been  fur- 
nished at  the  owner's  request,  the  court  saying,  with  refer- 
ence to  said  former  judgment:  **It  needs  no  criticism  or 
weighing  of  authorities  to  demonstrate  that  such  a  judg- 
ment, unreversed  and  in  full  effect,  must  upon  every  prin- 
ciple of  justice  be  held  conclusive  upon  the  rights  of  the 
parties,  and  debar  such  a  claim  as  is  now  presented  on  behalf 
of  the  plaintiffs.  It  is  not  necessary  to  review  the  multi- 
farious cases  cited  on  the  points  of  the  plaintiff's  counsel, 
as  no  principle  can  be  eliminated  from  them,  giving  counte- 
nance to  so  inequitable  a  claim  as  is  here  presented."  These 
authorities  fully  sustain  the  proposition  before  stated,  and 
if,  as  admitted  by  appellee,  the  first  action  sought  only  a 
personal  judgment  against  Demming  and  only  a  foreclosure 
of  the  lien  against  appellant,  the  principle  before  enunci- 
ated is  applicable  and  a  bar  to  appellee's  right  to  recover. 
It  is  unnecessary,  however,  for  us  thus  to  ground  our  deci- 
sion, as  the  plea  of  former  adjudication  must  be  sustained 
under  the  evidence  introduced. 
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It  is  well  settled  that  a  judgment  on  the  merits  of  a  cause 
rendered  in  a  former  suit  between  the  same  parties,  involv- 
ing the  same  cause  of  action,  is  conclusive,  not  only  as 

2.  to  every  matter  which  was  oflFered  to  sustain  the 
claim,  but  as  to  every  other  matter  that  might  with 

propriety  have  been  litigated  and  determined  under  the  is- 
sues. Fischli  V.  Fischli  (1825),  1  Blackf.  •360,  12  Am.  Dec. 
251;  Kurtz  V.  Carr  (1886),  105  Ind.  574;  Howe  v.  Leivis 
(1889),  121  Ind.  110;  Griffin  v.  Wallace  (1875),  66  Ind. 
410;  Lawrence  v.  Beecher  (1888),  116  Ind.  312. 

But  appellee  insists  that  in  the  former  case  between  the 

parties  the  question  of  the  liability  of  appellant  was  not 

presented  or  adjudicated ;  that  said  former  action  was 

3.  for  the  purpose  of  foreclosing  a  mechanic's  lien,  and 
nothing  more.  We  cannot  so  interpret  the  proceed- 
ings. The  facts  averred  in  the  complaint  in  that  case  were 
against  appellant  here  and  Demming.  It  showed  a  liability 
to  pay  for  work  and  labor  on  the  part  of  some  one,  either 
the  appellant  or  Demming.  It  did  not  explicitly  state  which. 
There  was  a  general  prayer  for  a  personal  judgment  against 
both  defendants,  as  well  as  a  foreclosure  of  the  mechanic's 
lien.  Both  of  the  defendants  were  within  the  jurisdiction 
of  the  court.  The  appellant  answered,  denying  any  per- 
sonal liability  for  the  debt,  and  denying  that  it  had  ever 
employed  appellee  or  entered  into  any  contract  with  him 
whatever.  This  squarely  raised  the  issue  here  presented. 
Whether  this  question  was  tried,  we  have  no  means  of  know- 
ing. It  is  sufBcient  for  us  in  this  case  to  know  that  it  might 
have  been,  and  the  judgment  of  the  court  in  favor  of  appel- 
lant against  appellee  in  that  case  is  a  complete  bar  to  ap- 
pellee's claim  in  this,  as  it  involves  the  same  matter  that 
might  have  been  litigated  under  the  issues  in  the  former 
action. 

Judgment  reversed,  with  instructions  to  grant  a  new  trial. 
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Masepohl  et  al.  v.  Heimbach. 

[No.  6.424.    Filed  May  12,  1909.] 

1.  PLEADiNa — Anstcer. — Special. — Possession  of  Real  Property. — 
Under  statutes  for  the  recovery  of  the  possession  of  land,  defend- 
ant may  deny  ix>s8es8iou  specially,    p.  633. 

2.  Teial. —  Action  for  Possession. —  Defense. —  Evidence. —  Posses- 
sion.— Where  defendant  in  an  action  for  possession  makes  de- 
fense, the  plaintiff  need  not  prove  defendant's  possession  (§1102 
Bums  1908,  §1(K>«  R.  S.  1881).    p.  (]33. 

3.  Trial. — Withdraicing  Case  from  Jury. — Judgment  on  Pleadings. 
— Possession. — Quiet  Title. — In  an  action  for  possession,  and  for 
quieting  title,  tlie  defendants  answering  specially  that  they  dis- 
claim title  and  deny  having  possession,  it  is  not  erroneous  for  the 
court  to  withdraw  the  case  from  the  jury  and  to  render  Judgment 
for  plaintiff  on  the  pleadings,    p.  633. 

From  Lake  Superior  Court ;  Harry  C.  Tuthill,  Judge. 

Action  by  Eatie  Heimbach  against  Franz  Masepohl  and 
another.  From  a  judgment  for  plaintiff,  defendants  ap- 
peal.   Affirmed. 

Crumpacker  &  Morany  for  appellants: 

William  J.  Whinery  and  John  0.  Bowers,  for  appellee. 

Watson,  C.  J. — Action  brought  by  appellee  under  the 
statute  to  recover  possession  of  and  to  quiet  title  to  a  part 
of  a  lot  located  in  the  city  of  Hammond,  Indiana.  The 
complaint  was  in  two  paragraphs.  The  first  paragraph  al- 
leges that  plaintiff  is,  and  for  many  years  past  has  been, 
the  owner  in  fee  simple  of  and  entitled  to  the  immediate 
possession  of  the  south  seven  feet  of  lot  No.  15  in  Kleihege's 
addition  to  Hammond,  Lake  county,  Indiana;  that  the  de- 
fendants and  each  of  them  are  wrongfully  in  x>ossession  of 
said  real  estate ;  that  said  defendants,  not  having  any  right, 
title  or  interest  in  said  property,  the  whole  of  the  legal  and 
equitable  title  thereof  is  in  the  plaintiff ;  that,  by  reason  of 
said  unlawful  possession  of  said  real  estate  by  said  de- 
fendants, plaintiff  is  and  has  been  damaged  in  the  sum  of 
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$500.  The  second  paragraph  is  to  quiet  title  to  the  before 
described  land  in  the  plaintiff.  Separate  answers  of  gen- 
eral denial  were  filed  by  the  defendants,  Franz  Masepohl  and 
Anna  Masepohl.  Subsequently,  Franz  Masepohl  withdrew 
his  general  denial,  and  filed  an  answer  in  two  paragraphs, 
the  first  of  which  admits  the  allegations  of  the  complaint, 
excepting  that  Franz  Masepohl  is  in  possession  of  the  prem- 
ises therein  described.  The  second  paragraph  went  out  on 
demurrer.  Anna  Masepohl  then  withdrew  her  general  de- 
nial, and  filed  an  answer  in  one  paragraph,  wherein  she  dis- 
claims any  interest  whatever  in  the  property,  excepting  as 
the  wife  of  her  eodefendant,  Franz  Masepohl,  and  denies 
that  she  has  been  or  now  is  in  possession  of  the  same. 

Upon  these  pleadings,  the  court  withdrew  the  case  from 
the  jury  and  rendered  a  finding  and  judgment  for  the  plain- 
tiff. As  to  the  action  of  the  court  in  thus  withdrawing  the 
case  from  the  jury,  the  appellants  say  in  their  brief:  '*The 
main  point  at  issue  in  this  appeal  is  the  action  of  the  Lake 
Superior  Court  in  withdrawing  the  submission  of  the  cause 
from  the  jury  and  finding  for  the  appellee  on  the  plead- 
ings." 

Appellants  contend  that,  under  the  statute  for  the  re- 
covery of  the  possession  of  real  property,  the  defendants 
are  permitted  to  deny  possession  specially.    And  this 

1.  is  true;   but  such  is  not  the  case  at  bar.     Here  de- 
fendants not  only  deny  possession,  but  affirmatively 

admit  plaintiff's  title.     If  the  defendant  makes  a  defense, 
proof   of   possession   is   unnecessary    (§1102   Bums 

2.  1908,  §1056  R.  S.  1881),  and  the  burden  is  on  the 
defendants  to  show  a  lawful  possession.     Carver  v. 

Carver  (1884),  97  Ind.  497. 

We  are  unable  to  see  wherein  defendants'  answers  make 

such  a  showing.     In  fact,  they  show  the  very  reason  why 

they  are  not  entitled  to  possession,  by  admitting  plain- 

3.  tiff's  title  in  the  land.     Under  §1103  Bums  1908, 
§1057  R.  S.  1881,  the  plaintiff  is  required  to  recover, 
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if  at  all,  on  the  strength  of  her  own  title.  Where  the  de- 
fendants, as  in  this  case,  admit  plaintiff's  title  and  set  up 
no  defense  by  reason  of  which  they  are  entitled  to  posses- 
sion, the  action  of  the  lower  court  in  withdrawing  the  case 
from  the  jury  and  finding  for  the  plaintiff  was  not  error  for 
which  this  cause  should  be  reversed. 
The  judgment  is  therefore  affirmed. 


Farmers'  Mutual  et  al.  v.  Reser,  Executrix. 

[No.  6,406.    Filed  May  13,  1909.] 

1.  Pleading. —  Complaint. —  Insurance. —  Parties. —  ^'Farmers*  Mm- 
tuaW* — Partnership. — ^A  complaint  against  the  "Farmers'  Mutual,*' 
a  partnership  doing  an  insurance  business,  is  insufficient,  since 
the  Individuals  only  are  liable  to  be  sued,  unless  they  have  pre- 
scribed some  other  method  in  the  articles  of  copartnership,    p.  637. 

2.  Pleading.  —  Complaint.  —  Insurance. —  Parties, —  Trustees. —  A 
complaint  against  the  trustees  of  an  insurance  copartnership, 

.  where  the  articles  of  copartnership  provide  that  they  may  be 
sued  Instead  of  the  individual  partners,  must  show  that  they  are 
trustees,  and  must  be  against  them  offlclally.    p.  638. 

3.  Pleading. —  Complaint. —  Parties. —  Corporations. — A  complaint 
against  the  "Farmers'  Mutual,"  the  complaint  alleging  that  such 
company  is  a  copartnership,  does  not  prevent  the  defendant, 
though  it  answered  in  such  name,  from  denying  the  corporate 
existence  of  such  a  company,    p.  638. 

4.  Pleading. — Complaint. — Corporations. — De  Facto. — Essentials. — 
Estoppel. — ^To  constitute  a  de  facto  corporation  it  is  necessary  to 
show  (1)  that  a  law  exists  under  which  such  company  might  be 
organized,  (2)  a  hona  fide  attempt  to  organize  under  such  law, 
and  (3)  an  actual  exercise  of  corporate  power.  And  a  complaint 
against  the  "Farmers'  Mutual,"  alleging  that  it  is  a  copartner- 
ship and  failing  to  allege  the  above  essential  facts,  does  not 
show  a  de  facto  corporation;  nor  can  the  rules  of  estoppel 
against  denying  corporate  existence  when  associations  have  acted 
as  such  be  invoked  where  such  association  never  assumed  to  be 
a  corporation  and  the  interested  party  did  not  deal  with  it  as 
such.    p.  639. 

5.  Insurance. — "Grain  Stacks." — A  fire  and  lightning  policy  in- 
suring "grain  ♦  •  ♦  stacks  on  the  farm,"  covers  wheat  ricked 
under  a  shed  which  is  open  on  the  sides  and  closed  on  the  gable 
ends.    p.  639. 
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6.  Insurance. — Policy. — Construction. — Doubts. — Doubts  as  to  the 
meaning  of  an  insurance  policy  will  be  resolved  in  fayor  of  the 
assured,    p.  641. 

Prom  Clinton  Circuit  Court;  Joseph  Claybaugh,  Judge. 

Action  by  Sarah  Reser,  as  executrix  of  the  will  of  Harvey 
Reser,  deceased,  against  the  Farmers'  Mutual  and  others. 
From  a  judgment  for  plaintiff,  defendants  appeal.  Re- 
versed. 

Davidson  &  Boulds  and  Ouenther  &  Clark,  for  appellants. 
James  V.  Kent  and  Kumler  &  Gaylord,  for  appellee. 

Hadlet,  J. — This  was  an  action  commenced  by  appellee's 
decedent  against  appellants,  on  a  policy  of  insurance  issued 
by  the  appellant  Farmers'  Mutual,  of  which  the  other  ap- 
pellants are  the  trustees.  The  complaint  begins  as  follows: 
"The  plaintiff  complains  of  the  defendant  and  says:  That 
the  Farmers'  Mutual  is  a  copartnership  doing  a  fire  insur- 
ance business  under  the  partnership  name  of  the  *  Farmers 
Mutual,'  and  that  James  M.  Bell,  David  F.  Clark,  Francis 
M.  Gable,  George  JI.  Clark,  Calvin  Dill,  F.  H.  Youndt  and 
John  Deardorf  are  its  directors  and  trustees;  that  on  Au- 
gust 29,  1896,  the  defendant,  in  consideration  of  $1,  in  hand 
paid,  and  in  further  consideration  of  the  terms  and  provi- 
sions of  the  articles  of  copartnership  of  said  company,  of 
which  the  plaintiff  was  on  said  day,  ever  since  has  been,  and 
now  is,  a  member,  did,  by  its  policy  of  insurance,  insure 
plaintiff  from  loss  by  lightning,  to  the  amount  of  $600,  on 
grain  stacks  on  his  farm  in  Tippecanoe  county,  Indiana, 
from  August  29,  1896,  at  12  o'clock  noon,  until  December 
31,  1968,  at  12  o'clock  noon,  a  copy  of  which  policy  of  in- 
surance, containing  said  articles  of  copartnership,  is  filed 
herewith,  marked  exhibit  A,  made  a  part  hereof  and  reads 
as  follows,  to  wit:  *  •  *  And  the  plaintiff  further 
avers  that  he  has  duly  performed  all  of  the  conditions  on  his 
part  to  be  performed,  and  that  on  July  26,  1902,  he  was  the 
owner  of  wheat  stacked  on  his  said  farm,  of  the  value  of 
$1,000,  and  that  afterwards,  on  said  day,  and  while  he  was 
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the  owner  thereof,  said  wheat,  then  in  a  stack  on  his  said 
farm,  was  totally  destroyed  by  lightning,  to  his  damage  to 
the  amount  of  $1,000 ;  that  the  plaintiff,  within  a  reasonable 
time  thereafter,  on  July  — ,  1902,  notified  defendants  of  said 
loss,  and  demanded  payment  therefor;  that  afterwards,  on 
August  23,  1902,  and  in  response  to  a  demand  for  the  pay- 
ment of  said  loss,  defendants  denied  all  liability  to  plaintiff 
on  account  of  said  loss,  and  refused  to  pay  the  same  or  any 
part  thereof,  and  thereby  waived  any  further  proof  of  said 
loss;  that  no  part  of  said  loss  has  been  paid,  though  fre- 
quently demanded,  and  that  the  same  is  now  due."  The 
policy  of  insurance  exhibited  contains  the  following  provi- 
sions : 

"In  consideration  of  the  sum  of  $1,  and  in  further  con- 
sideration of  the  terms  and  provisions  of  the  articles  of 
copartnership  of  said  company,  of  which  the  party  in- 
sured is  a  member,  do  hereby  insure  Harvey  Reser  in  the 
sum  of  $5,165  on  the  following  property,  to  wit  •.  *  ♦  * 
Contents  of  said  barn,  including  loss  on  stock,  grain  or 
hay  stacks  on  the  farm,  by  lightning,  or  on  stock  when  in 
care  of  owner.  *  •  *  Against  loss  or  damage  by  fire  or 
lightning,  not  exceeding  the  sum  or  sums  insured  on  each 
piece  or  parcel  thereof,  nor  exceeding  the  interest  of 
the  assured  in  such  property.  •  *  ♦  Subject  to  the 
statement  in  the  application  and  survey  (if  any)  fur- 
nished by  the  said  assured,  and  numbered  2,007,  and  to 
the  conditions  and  terms  of  said  articles  of  copartner- 
ship, both  of  which  are  made  part  of  the  contract." 

As  a  part  of  the  policy,  the  constitution  and  by-laws  are 
set  out.  By  these  it  appears  that  the  members  of  said  com- 
pany are  associated  together  as  a  copartnership  under  the 
name  and  style  of  the  ** Farmers'  Mutual,"  for  the  purpose 
of  mutual  insurance  against  loss  by  fire  and  lightning ;  that 
a  person  to  be  insured  must  become  a  member;  that  no  capi- 
tal is  provided  for  except  a  sum  sufiicient  to  defray  expenses, 
the  business  of  this  company  to  be  transacted  by  its  officers 
and  its  executive  committee  and  other  agents.  It  provides 
for  the  same  officers,  and  prescribes  their  duties,  as  is  usual 
in  case  of  corporations.    The  thirteenth  article  is  as  follows: 
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''The  executive  committee  shall  constitute  and  be  trus- 
tees of  the  copartnership,  who  shall  be,  and  hereby  are, 
intrusted  with  the  collection,  control  and  proper  dis- 
bursements of  all  moneys.  And  all  suits  on  behalf  of 
or  against  any  member,  or  by  or  against  any  person  con- 
tracting with  the  copartnership,  shall  be  brought  in  the 
name  of  said  trustees,  as  such,  and  in  any  such  suit  it 
shall  not  be  necessary  to  make  parties  of  all  the  individ- 
ual members  of. the  copartnership." 

The  by-laws  prescribe  the  rules  for  the  transaction  of 
business  and  the  conditions  of  the  policy,  and  direct  how 
the  financial  affairs  shall  be  managed  and  controlled.  Sec- 
tion ten  is  as  follows. 

*'The  executive  committee  shall  always  stand  and  be 
indemnified  by  the  copartnership  and  saved  harmless 
because  of  any  policy  issued  or  act  done  in  pursuance  of 
their  duties  under  the  articles  of  copartnership  or  by- 
laws of  the  same,  nor  shall  one  be  liable  for  any  neglect 
or  misdeed  of  any  other  one." 

Throughout  said  articles,  wherever  reference  is  made  to 
the  company,  it  is  always  mentioned  as  a  copartnership. 
To  this  complaint  appellants  separately  demurred  for  want 
of  facts,  which  demurrers  were  overruled.  Appellants  sep- 
arately filed  answers  in  general  denial.  Trial  was  had,  and, 
upon  request,  the  court  made  a  special  finding  of  facts  and 
stated  conclusions  of  law  thereon,  to  each  of  which  conclu- 
sions appellants  separately  excepted.  It  is  urged  against 
the  complaint  that  Farmers'  Mutual  is  not  a  party  that  may 
be  sued. 

It  is  apparent  from  the  averments  of  the  complaint  that 
appellant  company,  called  Farmers'  Mutual,  is  an  associa- 
tion of  individuals,  partaking  of  the  nature  of  a  co- 

1.  partnership.  The  averments  of  the  complaint,  includ- 
ing the  constitution  and  by-laws,  which  are  a  part 
thereof,  clearly  and  affirmatively  show  this.  As  said  in  the 
case  of  Karges  Furniture  Co,  v.  AnuUgamated,  etc.,  Union 
(1905),  165  Ind.  421.  2  L.  R.  A.  (N.  S.)  788:  ''On  the 
other  hand,  in  the  absence  of  an  enabling  statute  defining 
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the  rights  and  liabilities  of  the  members,  societies,  associa- 
tionSy  partnerships,  and  other  bodies,  combined  under  their 
own  rule,  for  their  own  private  benefit,  and  without  any  ex- 
press sanction  of  law,  are  not,  in  the  collective  capacity  and 
name,  recognized  at  common  law  as  having  any  legal  exist- 
ence distinct  from  their  members;  hence  no  power  to  sue 
or  be  sued  in  the  company  name.  Such  unincorporated  asso- 
ciations, so  far  as  their  rights  and  liabilities  are  concerned, 
are  rated  as  partnerships,  and  to  enforce  a  right  either  for 
or  against  them,  as  in  partnerships,  the  names  of  all  the  in- 
dividual members  must  be  set  forth  either  as  plaintiffs  or 
defendants."  Under  the  foregoing  authority,  it  is  clear  that 
appellant  company  could  not  be  sued  in  the  company  name, 
"Farmers*  Mutual,"  but  suit  should  be  brought  against  all 
the  members,  unless  by  the  articles  another  mode  is  au- 
thorized. 

That  the  difficulties  of  suing  or  being  sued  were  appre- 
ciated by  the  organizers  of  the  company  is  clear  from  the 
thirteenth  article  heretofore  set  out,"Snd  by  it  a  simple 

2.  method  of  bringing  suit  by  or  against  the  associa- 
tion is  provided.    That  appellee  sought  to  conform 

to  this  section  seems  apparent,  since  it  made  the  trustees  of 
the  association  parties  defendant,  but  it  does  not  aver  that 
they  are  sued  as  such.  In  fact,  there  is  no  averment  ex- 
plaining why  they  are  made  defendants.  As  we  have  seen, 
the  averments  of  the  complaint  do  not  show  a  cause  of 
action  against  Farmers'  Mutual.  Since  it  is  shown  by  the 
other  averments  to  have  no  legal  entity,  and  since  no  facts 
are  averred  showing  a  cause  of  action  against  its  trustees  as 
such,  or  as  individuals,  the  complaint  must  be  held  bad. 

Appellee  insists  that  since  the  name  Farmers'  Mutual  im- 
ports a  legal  entity,  it  implies  that  the  association  is  a  cor- 
poration, and  its  having  appeared  and  answered  in 

3.  such  name  it  cannot  now  deny  its  corporate  exist- 
ence, and  many  cases  are  cited  to  support  this  posi- 
tion.   If  the  complaint  itself  did  not  affirmatively  show  that 
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appellant  was  not  a  corporation,  appellee's  contention  would 

be  correct;  but,  in  the  face  of  appellee's  positive  averments, 

we  cannot  see  how  she  now  can  assert  the  contrary.    It  is  also 

claimed  that  by  the  averments  of  the  complaint  the 

4.  Farmers'  Mutual  is  shown  to  be  a  de  facto  corporar 
tion.     It  is  held  to  be  essential  to  the  existence  of  a 

de  facto  corporation  that  there  be:  (1)  A  valid  law  under 
which  a  corporation  with  the  powers  assumed  might  be  in- 
corporated; (2)  a  bona  fide  attempt  to  oi^anize  a  corpora- 
tion under  such  law;  (3)  an  actual  exercise  of  corporate 
power.  Cleveland,  etc.,  R.  Co.  v.  F eight  (1908),  41  Ind. 
App.  416.  The  absence  of  any  one  of  the  requirements  just 
stated  defeats  the  claim.  It  is  shown  by  the  averments  of 
the  complaint  and  finding  of  facts  that  there  was  no  effort  or 
intention  to  incorporate  the  association,  and  it  therefore  can- 
not be  held  to  be  a  de  facto  corporation.  Neither  can  the 
rules  of  estoppel  against  denying  corporate  existence  when 
associations  have  assumed  to  act  as  such,  or  where  par- 
ties have  dealt  with  them  as  such,  affect  the  question  at 
bar,  since  it  is  clear  that  the  association  never  assumed 
to  be  a  corporation,  and  that  appellee's  decedent  did  not  deal 
with  it  as  such.  The  policy  he  received  by  its  terms  and 
provisions  told  him  that  the  association  of  which  he  thereby 
became  a  member  was  neither  a  corporation  nor  claimed  to 
be  such.  Neither  a  corporate  seal  nor  a  corporate  name  was 
affixed  or  subscribed  to  the  policy,  the  policy  being  signed  by 
the  president  and  secretary  in  their  respective  names  only. 
Our  decision  on  the  foregoing  questions  determines  our 
action  on  this  appeal,  but  it  does  not  settle  the  real  question 
at  issue  between  the  parties,  and,  since  this  cause 

5.  must  be  reversed  and  sent  back  for  a  retrial  in  the  in- 
terest of  a  speedy  termination  of  the  litigation,  it  is 

our  duty  to  pass  upon  the  merits  of  the  controversy,  since 
this  question  will  necessarily  arise  upon  a  second  trial.  Ap- 
pellants insist  that  the  company  is  not  liable  for  any  amount 
on  account  of  said  loss,  for  the  reason  that  the  grain  de- 
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stroyed  was  not  covered  by  the  policy  of  insarance.  That 
portion  of  the  policy  in  controversy  reads : 

**  Contents  of  said  bam,  including  loss  on  stock,  grain 
or  hay  stacks  on  the  farm,  by  lightning,  or  on  stock  in 
care  of  owner,  $600." 

The  facts,  as  found  by  the  court,  and  about  which  there 
seems  to  be  no  dispute,  are  that  the  grain  in  question,  on 
July  17,  1902,  was  stacked  on  the  farm  of  appellee's  dece- 
dent, the  same  farm  as  described  in  the  policy ;  that  it  was 
in  two  stacks,  the  stacks  being  constructed  by  placing  the 
butts  of  the  sheaves  outward  with  the  middle  or  center  well 
filled,  being  the  way  wheat  is  usually  stacked,  except  that 
it  was  not  turned  to  a  point  at  the  top.  It  was  stacked 
under  two  sheds,  said  sheds  being  each  eighteen  feet  wide, 
thirty-six  feet  long,  and  eighteen  feet  high  from  the  ground 
to  where  the  roof  commenced,  being  open  on  all  sides 
except  the  gable  ends,  which  were  enclosed  down  to  the 
square,  and  with  a  shingle  roof ;  that  said  wheat  was  at  the 
time  owned  by  Harvey  Reser,  appellee's  decedent,  and  his 
son,  William  M.  Reser,  each  owning  a  one-half  interest 
therein;  that  on  said  July  17,  said  stacks  of  wheat  were 
struck  by  lightning,  and  were  thereby  wholly  destroyed. 
The  objection  is  stated  by  appellants  in  their  brief  as  fol- 
lows: **  Because  the  special  finding  of  facts  shows  that  the 
wheat,  at  the  time  of  the  fire,  was  not  in  stacks  on  the  farm, 
but  packed  in  permanent  sheds  with  shingle  roofs."  That 
it  was  on  the  farm  is  not  denied ;  that  it  was  in  a  stack  can- 
not be  successfully  controverted.  A  stack  is  defined  as  being 
**a  pile  of  grain  in  the  sheaf,  or  of  hay,  straw,  peas,  etc., 
gathered  into  a  circular  or  rectangular  form,  often,  when  of 
large  size,  coming  to  a  point  or  ridge  at  the  top,  and  thatched 
to  protect  it  from  the  weather."  Century  Diet.  In  the 
case  of  Reg,  v.  Munson  (1847),  2  Cox  C.  C.  186,  defendant 
was  accused  of  setting  fire  to  a  stack  of  haulm.  It  was 
proved  that  the  haulm  was  carted  in  from  the  field  and 
'' stacked"  under  cover  in  a  building  that  had  been  used  as 
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a  stable.  It  was  contended  that  this  could  not  be  called  a 
"stack,"  and  therefore  there  was  a  variance  between  the 
charge  and  the  proof.  Coleridge,  J.,  says:  **I  do  not  think 
it  essentially  necessary  to  the  character  of  a  'stack'  that  it 
should  be  erected  out  of  doors.  It  is  enough  if  the  material 
be  collected  direct  in  the  field,  and  *  stacked'  in  a  building." 
Certainly  whether  the  thatch  or  covering  is  of  straw  or 
boards  cannot  affect  the  question,  and  whether  the  straw  or 
boards  rest  upon  the  top  of  the  stack  or  are  raised  above  it 
is  immaterial. 

We  do  not  see  wherein  the  grain  in  question  fails  to  come 
within  the  description  in  the  policy.  To  say  that  the  policy 
applies  only  to  grain  in  a  stack  that  has  no  covering  but  the 
heavens  would  be  to  write  something  in  the  policy  that  was 
omitted  by  the  insurers  when  they  prepared  the  same.    This 

we  will  not  do.     On  the  contrary,  in  case  of  doubt  as 
6.    to  the  meaning  of  a  provision  in  a  policy,  we  will  so 

construe  it  as  to  effectuate  its  purpose,  and  solve  all 
ambiguities  in  favor  of  the  insured,  and  secure  to  him,  if  pos- 
sible, what  he  has  paid  for.  Penn  Mut.  Life  Ins.  Co.  v. 
WUer  (1885),  100  Ind.  92;  Aetna  Ins.  Co.  v.  Strout  (1896), 

16  Ind.  App.  160;  Union  Cent.  Life  Ins.  Co.  v.  Jones  (1897), 

17  Ind.  App.  592.  In  the  case  of  Aetna  Ins.  Co.  v.  Strout, 
supra,  the  court,  quoting  from  Imperial  Fire  Ins.  Co.  v.  Coos 
County  (1894),  151  U.  S.  452,  14  Sup.  Ct.  379,  38  L.  Ed. 
231,  used  this  language:  "It  is  settled,  as  laid  down  by 
this  court,  in  Thompson  v.  Phenix  Im.  Co.  [1890],  136  U. 
S.  287,  10  Sup.  Ct.  1019,  34  L.  Ed.  408,  that,  when  an  insur- 
ance contract  is  so  drawn  as  to  be  ambiguous,  or  to  require 
interpretation,  or  to  be  fairly  susceptible  of  two  different 
constructions,  so  that  reasonably  intelligent  men  on  reading 
the  contract  would  honestly  differ  as  to  the  meaning  there- 
of, that  construction  will  be  adopted  which  is  most  favor- 
able to  the  insured."  This  rule  governs  in  our  own  State. 
Citing  Penn  Mui.  Life  Ins.  Co.  v.  Wiler,  supra;  Rogers  v. 
Phenix  Ins.  Co.  (1890),  121  Ind.  570;   Standard  Life,  etc, 

Vol.  43—41 
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Ins.  Co.  V.  Martin  (1893),  133  Lid.  376;  Indiana  Farmers, 
etc.,  Ins.  Co.  v.  Rundell  (1893),  7  Ind.  App.  426. 

Counsel  for  appellant  assert  that  **the  location  of  the 
property  insured  is  of  the  essence  of  the  contract ;  therefore 
recovery  cannot  be  had  where  the  property,  at  the  time  of 
loss,  was  not  where  the  policy  described  it  as  being"— and 
cite  many  cases  in  support  thereof.  The  proposition  is  incon- 
trovertible, and  we  agree  with  counsel  and  have  no  fault  to 
find  with  their  authorities,  further  than  that  they  have  no  ap- 
plication to  the  case  at  bar.  As  we  have  seen,  the  property 
was  located  as  described  in  the  policy,  and  what  appellants 
are  attempting  to  do  is  to  put  a  limitation,  not  found  in  the 
policy,  upon  that  description.  Grain  in  a  stack  under  a  shed, 
as  this  grain  was,  is  clearly  distinguishable  from  grain  piled 
in  a  mow  in  a  barn,  as  in  the  case  of  Benton  v.  Farmers,  etc., 
Ins.  Co.  (1894),  102  Mich.  281,  60  N.  W.  691,  26  L.  B.  A. 
237.  Other  questions  are  presented,  but  they  will  not  neces- 
sarily arise  on  a  retrial,  and  are  therefore  not  considered. 

Judgment  reversed,  with  instructions  to  grant  a  new  trial, 
sustain  the  demurrers  to  the  complaint,  and  grant  leave  to 
amend  the  same. 


GoFF  V.  Kokomo  Brass  Works. 

[No.  0,302.    Filed  May  13,  1909.] 

1.  Trial. — Impaneling  Jury, — Discretion  of  Court. — Appeal— '^^ 
impaneling  of  a  Jury  Is  left  largely  to  the  discretion  of  the  tria; 
court,  an  appeal  lying  only  to  correct  abuses  of  such  discretion. 
P.G44, 

2.  Trial.— Jmh/. — Voir  Dire  Examination. — Considerable  latitude 
should  be  accorded  to  parties  who  are  in  good  faith  attempting, 
on  their  voir  dire  examination,  to  ascertain  the  competency  of 
proposed  Jurors ;  but  questions  wholly  irrelevant  thereto  sbould 
be  excluded,    p.  044. 

3.  Trial. —  Jury. —  Voir  Dire  Examination. —  Negligence.— Indem- 
nity  Insurance. — In  an  action  for  damages,  the  court's  refusal  to 
permit  plaintiff  to  inquire,  on  the  voir  dire  examination  of  the 
Jurors,  as  to  their  Interest  and  relationship  to  the  defendant's 
indemnifying  insurance  company,  constitutes  reversible  error. 
Annadall  v.  Union,  etc.,  Lime  Co.,  42  Ind.  App.  264,  distinguished. 
p.  645. 
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Prom  Howard  Superior  Court ;  B.  F.  Harness,  Judge  pro 
tern. 

Action  by  Joseph  Goff  against  the  Kokomo  Brass  Works. 
Prom  a  judgment  for  defendant,  plaintiff  appeals.  Re- 
versed. 

B,  C.  Moon,  for  appellant. 

John  B,  Joyce  and  Kirkpatrick  cfe  Morrison,  for  appellee. 

Mter8^  J. — ^Action  by  appellant  to  recover  damages  for 
personal  injuries  alleged  to  have  been  sustained  by  him  while 
in  the  service  of  appellee.  The  issues  were  formed  by  the 
complaint  and  answer  of  general  denial.  The  cause  was 
tried  by  a  jury  and  a  verdict  returned  for  appellee.  From 
a  judgment  in  favor  of  appellee  appellant  hais  appealed  to 
this  t^ourt,  assigning  as  error  the  overruling  of  his  motion  for 
a  new  trial. 

The  reasons  assigned  in  support  of  the  motion  relate  solely 
to  the  action  of  the  court  in  sustaining  the  objections  of  ap- 
pellee to  certain  questions,  propounded  by  appellant  to  the 
persons  called  to  act  as  jurors,  touching  their  competency 
and  qualifications  so  to  act.  These  questions  called  for  in- 
formation as  to  whether  they  were  acquainted  with  any  of 
the  oflScers  or  agents  of  the  Travelers  Insurance  company, 
whether  any  of  them  ever  had  any  business  relations  with 
that  company,  whether  they  were  then  or  ever  had  been  the 
agents  or  in  the  employ  of  that  company,  or  whether  they 
then  were  acquainted  with  any  agent  of  that  company? 
Preliminary  to  these  questions  appellant  offered  to  introduce 
evidence  to  the  court  tending  to  show  that  the  Travelers  In- 
surance Company  was  interested  in  the  result  of  the  suit,  and 
this  oflfer  was  refused.  A  complete  examination  of  each  of 
the  jurors  upon  his  voir  dire  is  made  a  part  of  the  record  by 
a  bill  of  exceptions.  Appellee  contends  that,  the  jury  being 
accepted  by  appellant  without  making  any  peremptory  chal- 
lenge or  objection  to  the  competency  of  any  juror,  he  there- 
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by  waived  any  error  that  may  have  been  committed  in  im- 
paneling the  jury. 

From  the  objections  made  to  the  various  questions  pro- 
pounded by  appellant  to  each  of  the  jurors,  and  from  the 
rulings  of  the  court  as  disclosed  by  the  record,  it  appears 
that  the  court  proceeded  upon  the  theory  that,  as  appellee 
was  the  only  defendant  of  record,  the  latitude  of  appellant's 
inquiry  did  not  extend  to  elicit  the  suggested  information. 

•The  matter  of  impaneling  a  jury  must,  to  a  great  extent, 

be  left  to  the  sound  discretion  of  the  trial  court,  and  only  in 

cases  where  an  abuse  of  that  discretion  is  clearly 

1.  shown  will  appellate  tribunals  disturb  the  judgment 
of  that  court.    Courts  of  last  resort  having  to  do 

with  questions,  in  principle,  not  unlike  the  one  here  pre- 
sented, with  almost  one  accord,  have  held  that  where 

2.  parties  are  acting  in  good  faith  considerable  latitude 
should  be  allowed  along  lines  touching  the  competency 

of  persons  called  as  jurors  to  act  in  the  matter  under  inves- 
tigation, as  also  for  the  purpose  of  furnishing  a  basis  upon 
which  the  court  and  parties  may  proceed  intelligently,  to 
the  end  that  a  fair  and  impartial  jury  may  be  obtained.  2 
Elliott,  Gen.  Prac.,  §507;  Epps  v.  State  (1885),  102  Ind, 
539,  545;  Evansville  Metal  Bed  Co,  v.  Loge  (1908),  42  Ind. 
App.  461;  Donovan  v.  People  (1891),  139  111.  412,  28  N.  E. 
964;  Shoots  V.  State  (1886),  108  Ind.  415;  Connors  v. 
Vnited  States  (1895),  158  U.  S.  408,  15  Sup.  Ct.  951,  39  L. 
Ed.  1033;  24  Cyc,  341;  Stephenson  v.  State  (1887),  110  Ind. 
358,  362,  59  Am.  Rep.  216.  The  juror  is,  no  less  than  a 
witness,  obliged  to  disclose,  upon  his  oath,  true  answers  to 
such  questions  as  may  be  asked  touching  his  competency  to 
serve  as  a  juror  in  the  case  about  to  be  tried  (Thornton, 
Juries  and  Instructions,  §128;  Burt  v.  Panjaud  [1878],  99 
U.  S.  180,  25  L.  Ed.  451),  and  the  court  should  exclude 
questions  which  are  irrelevant,  and  would  not,  however  an- 
swered, aflfeot  the  juror's  competency  in  the  particular  case, 
or  which  would  tend  to  mislead  or  confuse  a  juror,  or  would 
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as  said  in  the  case  of  Chybowski  v.  Bucyrus  Co,  (1906),  127 
Wis.  332, 106  N.  W.  833,  7  L.  R.  A.  (N.  S.)  357,  clearly  give 
"undue  importance  to  the  insurance  company's  connection 
with  the  case,  since  no  such  basis  was  neeeasary."  Howard 
V.  Beldenville  Lumber  Co.  (1906),  129  Wis.  98,  108  N.  W. 
48;  Faber  v.  C.  Reiss  Coal  Co.  (1905),  124  Wis.  554,  102  N. 
W.  1049 ;  Connors  v.  United  States,  supra;  24  Cyc,  341. 

In  M.  O'Connor  &  Co.  v.  Oillaspy  (1908),  170  Ind.  428,  it 
is  said:  ** Parties  litigant  in  cases  of  this  class  are  entitled 
to  a  trial  by  a  thoroughly  impartial  jury,  and  have  a  right  to 
make  such  preliminary  inquiries  of  the  jurors  as  may  seem 
reasonably  necessary  to  show  their  impartiality  and  disinter- 
estedness. In  the  exercise  of  this  right  counsel  must  be 
allowed  some  latitude,  to  be  regulated  in  the  sound  discre- 
tion of  the  trial  court,  according  to  the  nature  and  attendant 
circumstances  of  each  particular  case.  The  examination  of 
jurors  on  their  voir  dire  is  not  only  for  the  purpose  of  ex- 
posing grounds  of  challenge  for  cause,  if  any  exist,  but  also 
to  elicit  such  facts  as  will  enable  counsel  to  exercise  their 
right  of  peremptory  challenge  intelligently.  Questions  ad- 
dressed to  this  end  are  not  barred  though  directed  to  mat- 
ters not  in  issue,  provided  they  are  pertinent,  and  made  in 
good  faith.  It  does  not  appear  from  the  record  that  an 
accident  or  indemnity  insurance  company  was  in  any  manner 
interested  in  this  action,  but  the  laws  of  this  State  authorize 
the  incorporation  of  companies  for  indemnifying  employers 
against  liability  for  accidental  injuries  to  employes,  and  it  is 
a  matter  of  common  knowledge  that  numerous  companies  are 
engaged  in  such  insurance  in  this  State." 

In  the  case  at  bar  the  Travelers  Insurance  Company  was 

not  a  party  to  the  record,  and  for  aught  that  appears  from 

the  complaint  was  not  interested  in  the  result  of  the 

3.  suit,  but  the  record  shows  that  appellant  offered  to  in- 
troduce evidence  to  the  court  tending  to  show  that  it 
was  present  in  court  by  hired  counsel  actively  engaged  in 
defending  the  action ;  and  that  it  had  issued  a  policy  of  in- 
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surance  to  appellee.    This  evidence  was  admissible  only  in 
the  discretion  of  the  court,  and  for  its  sole  use  in  determining 
counsel's  good  faith  in  pursuing  the  inquiry.     Therefore, 
meeting  the  question,  does  the  record  before  us  show  an  abuse 
of  that  discretion  lodged  with  the  trial  court  as  will  authorize 
this  court  to  set  aside  the  judgment !    Limiting  our  inquiry 
to  the  particular  information  desired  by  appellant,  as  indi- 
cated by  the  questions  propounded  to  each  juror,  and  to 
which  objections  were  sustained,  it  seems  to  us  quite  clear 
that  the  questions  should  have  been  answered.    For,  in  case 
the  insurance  company  was  pecuniarily  interested  in  the  liti- 
gation, a  person  in  its  employ  or  otherwise  interested  in  it, 
naturally  would  be  more  liable  to  be  unduly  influenced  to 
grant  an  advantage  on  the  side  of  his  employer  or  in  the 
protection  of  a  private  interest  than  one  having  a  single  pur- 
pose— returning  a  verdict  according  to  the  law  and  the 
evidence.    In  Spoonich  v.  Backus-Brooks  Co.    (1903),  89 
Minn.  354,  358,  94  N.  W.  1079,  it  is  said:    **That  either  Uti- 
gant  has  the  right  to  challenge  for  implied  bias  must,  of 
course,  be  admitted,  and  we  think  it  would  be.  impossible  to 
say,  or  for  the  court  to  hold  in  the  exercise  of  its  proper  dis- 
cretion, that  any  person  connected  with  the  indemnifying 
company  as  a  stockholder  or  otherwise  could  be  a  proper  per- 
son to  sit  as  a  juror  in  a  case  the  result  of  which  might  be 
of  pecuniary  interest  to  such  company.    If  the  proposed 
juror  was  a  stockholder  or  otherwise  interested  in  such  a 
company,  his  disqualification  would  seem  to  follow  as  a  mat- 
ter of  law.     If  this  be  so,  it  is  difficult  to  see  upon  what 
ground  the  court  could  refuse  to  permit  counsel  to  ascertain 
the  facts  while  impaneling  the  jury.     It  is  no  answer  to 
this  to  say  that  the  insurance  company  is  not  named  as  a 
party  to  the  action,  for  the  bias  of  the  juror  is  not  to  be  deter- 
mined by  this  fact.     Nor  is  it  an  answer  to  say  that  counsel 
may  protect  his  client  by  using  a  peremptory  challenge.    It 
is  his  right  first  to  learn  the  facts,  and  he  must  do  so  to  exer- 
cise intelligently  his  right  to  challenge  peremptorily.    The 
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authorities  all  go  to  show  that  a  vary  insignificant  interest 
in  the  result  of  an  action,  and  frequently  a  very  trifling  re- 
lationship to  one  of  the  parties,  is  suflScient  to  disqualify  a 
person  from  sitting  as  a  juror.  In  order  to  secure  to  liti- 
gants unbiased  and  unprejudiced  jurors,  we  are  compelled 
to  hold  that  plaintiff's  counsel  had  a  right  to  ascertain 
whether  there  was  such  a  relationship  between  the  persons 
called  as  jurors  and  the  insurance  companj',  a  corporation 
vitally  interested  in  the  result,  which  would  disqualify  these 
persons,  because,  by  implication,  they  would  be  biased  and 
prejudiced.''  And  see  Block  v.  State  (1885),  100  Ind.  357; 
Burnett  v.  Burlington,  etc.,  B,  Co,  (1884),  16  Neb.  332,  20 
N.  W.  280;  Ensign  v.  Harneij  (1883),  15  Neb.  330,  18  N.  W. 
73,  48  Am.  Rep.  344;  Martin  v.  Farmers,  etc.,  Ins,  Co. 
(1905),  139  Mich.  148,  102  N.  W.  656;  Ream  v.  City  of 
Greenslurgh  (1875),  51  Ind.  119;  Terre  Haute  Electric  Co. 
V.  Watson  (1904),  33  Ind.  App.  124;  Johnson  v.  Tyler 
(1891),  1  Ind.  App.  387;  2  Elliott,  Gen.  Prac,  §§507,  514, 
515;  Beall  v.  Clark  (1883),  71  Ga.  818. 

The  weight  of  authority  affirms  the  right  of  parties  to  ex- 
amine persons  called  as  jurors  on  their  voir  dire,  as  counsel 
sought  to  do  in  this  case.  He  was  denied  that  right.  The  in- 
formation indicated  by  the  questions  does  not  appear  in  the 
record  as  having  been  furnished  in  any  other  manner. 
Whether  any  or  all  of  the  jurors  who  tried  the  case  had  any 
interest  in  the  insurance  company,  which  counsel  for  appel- 
lant offered  to  show  to  the  court  was  financially  interested  in 
the  result  of  the  litigation,  nowhere  appears.  The  action  of 
the  court  in  refusing  to  permit  counsel  for  appellant  to  ex- 
amine the  persons  called  as  jurors  along  the  line  suggested  in 
this  opinion  was  error,  and,  in  the  absence  of  a  showing  that 
it  was  harmless,  entitles  appellant  to  reversal  of  the  judg- 
ment without  first  showing  that  some  disqualified  juror  sat  in 
the  case.  Our  attention  has  been  called  to  the  case  of  Anna- 
daU  V.  Union,  etc.,  Lime  Co.  (1908),  42  Ind.  App.  264,  as 
being  decisive  of  the  question  here  presented  in  favor  of  ap- 
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pellee.  The  record  in  that  ease  and  the  record  in  the  ease 
at  bar  present  an  entirely  different  question.  In  the  case 
just  cited  the  question  propounded  to  the  jurors  was  held 
to  be  a  proper  one;  but,  in  view  of  the  record,  the  entire 
voir  dire  examination  not  being  before  us,  the  court  was  un- 
able to  say  that  prejudicial  error  was  shown. 
Judgment  reversed. 


Collins  Coal  Company  v.  De  Pugh. 

[No.  6,715.    Filed  May  13,  1909.] 

1.  Pleading. —  Complaint, —  Mines, —  Failure  to  Furnish  Props, — 
"Notice, — ^A  complaint  alleging  that  the  defendant  coal  mining 
company  negligently  failed  to  deliver  to  the  plaintiff  miner  the 
necessary  props  for  his  room,  that  plaintiff  requested  the  same 
by  posting  his  requisition  upon  the  blackboard  and  by  sending 
notice  orally  through  the  driver,  to  plaintiff's  injury,  is  sufficient 
an  allegation  that  it  was  customary  to  notify  defendant  by  send- 
ing word  by  the  driver  being  unnecessary,    p.  650. 

2.  Mines. — Coal, — Props, — Notice  of  Need  of. — ^Where  a  coal  mine 
operator  actually  receives  notice  of  a  miner's  need  of  props  for  his 
room,  such  operator  is  liable  for  neglect  in  furnishing  same,  the 
means  used  in  conveying  the  notice  being  immaterial,    p.  651. 

3.  Tbial, —  Variance, —  Pleading, —  Evidence, —  Custom, —  Mines, — 
Props, — Notice, — Where  a  complaint  alleges  that  the  plaintiff  coal 
miner  notified  the  defendant  operator  by  posting  his  requisition 
for  props  on  the  blackboard,  and  by  sending  word  by  the  driver 
of  such  need,  proof  that  notice  by  the  driver  was  the  customary 
way  of  giving  notice,  constitutes  no  variance,    p.  652. 

4.  Mines. — Falling  Slate, — Place  of  Injury. — Evidence, — Evidence 
by  a  coal  miner  that  he  had  been  drilling  a  hole  and  as  he  started 
to  get  up  to  go  back  down  the  entry  the  slate  fell  upon  him, 
sufficiently  shows  that  he  was  in  a  servant's  proper  place  when 
injured,    p.  652. 

5.  Mines. — Failure  to  Furnish  Props. — Evidence, — ^E>vidence  show- 
ing that  a  coal  miner  notified  his  company  of  his  need  of  props 
on  Saturday  and  again  on  Monday,  that  the  boss  visited  his  place 
but  once  during  all  the  time  he  worked  In  the  subentry,  and  did 
not  then  inspect  the  roof,  that  the  use  of  props  would  have  made 
the  roof  safe,  that  such  miner  inspected  the  roof  but  discovered 
no  Immediate  danger,  and  that  while  at  work  the  slate  fell  upon 
him,  to  his  injury,  supports  a  verdict  for  such  miner,    p.  652. 
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Prom  Putnam  Circuit  Court ;  John  M.  Bawley,  Judge. 

Action  by  John  De  Pugh  against  the  Collins  Coal  Com- 
pany. Prom  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed, 

George  W.  Paris,  D.  V.  MUler,  8.  A.  Hays  and  George  M. 
Fans,  for  appellant. 
George  A,  Knight  and  A.  W,  Knight,  for  appellee. 

CoMSTOCK,  p.  J. — ^Appellee  brought  this  action  against  the 
appellant  to  recover  damages  for  certain  injuries  alleged  to 
have  been  sustained  by  him  while  in  the  employ  of  the  appel-. 
lant  as  a  coal  miner,  and  which  injuries  are  alleged  to  have 
been  occasioned  by  the  negligence  of  appellant  in  failing  to 
comply  with  certain  provisions  of  the  mining  act  of  1905 
(Acts  1905,  p.  65,  §§12,  15,  §§8580,  8585  Bums  1908).  The 
cause  was  put  at  issue  by  general  denial,  and  a  trial  resulted 
in  a  verdict  and  judgment  in  favor  of  appellee  for  $4,000. 

The  errors  assigned  question  the  sufficiency  of  the  com- 
plaint  and  the  action  of  the  court  in  overruling  appellant's 
motion  for  a  new  trial. 

The  acts  of  negligence  set  forth  in  the  complaint  are :  (1) 
The  appellant  did  not  keep  constantly  on  hand  at  its  mine 
a  sufficient  supply  of  timbers  of  proper  length;  (2)  it  failed 
and  neglected  to  deliver  to  appellee  at  his  working  place 
props,  caps  and  timbers  of  proper  length  when  needed  and 
required  by  him ;  (3)  appellant,  through  its  bank  boss,  failed 
to  visit  and  examine  appellee's  working  place  at  least  every 
alternate  day,  while  he  was  at  work,  and  see  that  the  same 
was  properly  secured  by  props  or  timbers,  and  that  safety 
was  in  all  respect  asxsured,  and  that  a  sufficient  supply  of 
timbers  was  on  hand  at  appellee's  working  place;  (4)  ap- 
pellant, through  its  bank  boss,  failed  and  neglected  to  see 
that  all  loose  coal,  slate  and  rock  overhead  in  the  entry 
where  appellee  was  carrying  on  his  work  was  secured  or 
taken  down.  The  sections  of  the  mining  act  alleged  to  have 
been  violated  are  as  follows :    **The  mine  boss  shall  visit  and 
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examine  every  working  place  in  the  mine,  at  least  every  al- 
ternate day  while  the  miners  of  such  places  are,  or  should 
be,  at  work,  and  shall  examine  and  see  that  each  and  every 
working  place  is  properly  secured  by  timbering  and  that  the 
safety  of  the  mine  is  assured,  lie  shall  see  that  a  sufficient 
supply  of  timbers  is  on  hand  at  the  miner's  working  place. 
He  shall  also  see  that  all  loose  coal,  slate  and  rock  overhead 
wherein  miners  have  to  travel  to  and  from  their  work,  are 
taken  down  or  carefully  secured.*'  Acts  1905,  p.  65,  §12, 
§8580  Burns  1908.  ''The  operator  of  any  mine  shall  keep  a 
sufficient  supply  of  timber  at  the  mine,  and  shall  deliver  all 
props,  caps  and  timbers  (of  proper  lengths)  to  the  rooms  of 
all  the  workmen,  when  needed  and  required,  so  the  employes 
may,  at  all  times^  be  able  to  properly  secure  the  workings 
from  caving  in.  Every  operator  operating  mines  in  this 
State  shall  place  a  blackboard  near  the  mine  entrance  suffi- 
ciently large,  stating  thereon  in  figures  the  lengths  of  all 
timber  in  use  in  said  mine.  The  miners  shall  register  there- 
on, when  needing  timbers  for  securing  their  working  places, 
their  respective  numbers,  under  the  figures  indicating  the 
proper  lengths  of  timber  required."  Acts  1905,  p,  65,  §15, 
§8585  Burns  1908. 

Objections  are  made  to  the  complaint,  that  it  is  defective 
in  failing  to  allege  each  of  the  following  facts:    That  ap- 
pellant had  a  blackboard  at  the  top  of  its  mine, 

1.  near  the  entrance,  for  the  purpose  of  having  the 
miners  put  thereon  their  requisitions  for  props; 
that  appellee  placed  a  requisition  for  timbers  upon  the 
blackboard,  under  his  number,  indicating  the  proper 
length  of  timber  required;  that  it  was  the  custom  in 
the  mine  to  order  props  of  the  driver;  that  the  plain- 
tiff complied  with  the  statute  in  regard  to  the  ordering 
of  his  props  or  allege  anything  which  relieved  him 
from  complying  with  the  statute  in  this  regard.  Nor 
is  it  alleged  that  had  a  sufficient  supply  of  caps,  props 
and  timbers  of  the  proper  length   been   constantly  kept 
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on  hand  to  be  used  when  the  same  was  needed  and  required 
by  plaintiff  to  make  the  working  place  secure,  had  plain- 
tiff's working  place  been  visited  and  examined  every  alter- 
nate day  by  the  bank  boss,  had  the  working  place  of  plain- 
tiff been  secured  by  props  and  timbers  of  the  proper  length, 
and  had  the  loose  coal,  slate  and  roof  overhead  in  the  work- 
ing place  of  the  plaintiff,  where  he  had  to  work  or  travel, 
been  removed,  it  would  in  any  way  diminish  the  danger 
without  destroying  the  working  place  of  this  plaintiff,  or 
had  all  of  the  things  required  by  the  statute  been  done, 
it  would  not  render  the  working  place  of  this  plaintiff  in 
such  a  condition  as  it  would  be  impossible  for  the  appellant 
to  have  the  coal  mined  and  removed  therefrom.  These  objec- 
tions ought  not  to  prevail,  for  the  following  reasons:  The 
complaint  avers  that  the  defendant  neglected  to  deliver  the 
necessary  props,  etc.,  although  often  requested  so  to  do  by 
the  plaintiff,  not  only  through  the  driver  in  said  mine,  but 
also  by  posting  such  requisition  on  the  blackboard  furnished 
for  that  purpose.  It  was  not  necessary  to  allege  that  it  was 
the  custom  to  order  props  of  the  driver.  It  was  only  neces- 
sary to  register  on  the  board  the  needs  of  the  miner.  But 
whether  information  of  the  need  of  props  was  made 

2.  through  the  driver  or  by  posting  on  the  blackboard 
would  seem  to  be  immaterial,  if  the  information  was 
actually  given. 

The  complaint  does  aver  ''that  had  said  defendant  pro- 
vided plaintiff  with  props  and  caps  of  proper  length,  as  was 
its  duty  under  the  law,  said  plaintiff  could  and  would  have 
propped  the  roof  and  sides  of  said  subentry,  without  in  any 
way  interfering  with  his  work  there,  so  that  the  same  could 
not  and  would  not  have  caved  in,  fallen  upon  and  injured 
plaintiff."  In  the  brief  in  behalf  of  appellee  our  attention 
is  called  to  the  fact  that  the  complaint  in  question  is,  with 
many  immaterial  changes,  an  exact  copy  of  the  complaint  in 
the  case  of  Davis  Coal  Co.  v.  Polland  (1902),  158  Ind.  607, 
92  Am,  St.  319.    The  demurrer  was  properly  overruled. 
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Upon  the  trial  appellee  was  permitted  to  prove  that  it  was 

the  custom  in  the  mine  to  order  props  through  the  driver, 

who  would  deliver  the  order  to  the  eager,  and  the 

3.  latter,  in  turn,  would  communicate  the  order  to  the 
timber  man  on  top.  It  is  insisted  on  behalf  of  appel- 
lant that,  as  the  complaint  proceeds  upon  the  theory  that 
the  accident  resulted  from  the  failure  of  appellant  to  obey 
the  mining  act  of  1905,  supra,  and  as  the  statute  provided  the 
manner  in  which  props  should  be  obtained,  it  was  error  to 
admit  evidence  of  a  custom  contrary  to  the  provisions  of  the 
statutes.  The  complaint  avers  that  notice  was  given  in  both 
ways,  and  the  evidence  supports  the  averments.  It  is  not 
claimed  that  appellant  did  not  have  notice.  If  error,  there- 
fore, it  was  harmless. 

It  is  claimed  that  the  verdict  of  the  jury  is  contrary  to  the 

evidence ;  that  the  complaint  proceeds  upon  the  theory  that 

the  appellee  was  injured  by  the  fall  of  slate  from  the 

4.  entry ;  that  the  evidence  shows  that  he  relies  upon  this 
theory ;  that  there  is  no  evidence  to  show  that  he  was 

injured  at  his  working  place;  that  when  injured  he  was 
where  he  had  no  right  to  be.  Plaintiff  describes  the  work  in 
which,  and  the  place  where,  he  was  engaged,  the  entries  and 
subentries,  etc.,  of  the  mine.  To  the  following  question, 
**What  were  you  doing  at  the  time  you  were  injured!"  he 
answered,  **Well,  I  had  been  drilling  a  hole,  and  I  was 
going — I  was  slightly  stooped  over — and  I  was  going  to  get 
up  and  go  back  down  the  entry,  and  the  slate  fell  on  me.'' 
Upon  this  and  other  evidence  the  jury  were  certainly  justi- 
fied in  finding  that  he  was  where  he  had  the  right  to  be. 

As  we  have  not  set  out  the  complaint  in  full,  nor  given  a 

summary  of  the  evidence,  we  deem  it  proper  to  add  that  the 

complaint  discloses,  and  there  is  evidence  to  establish 

5.  the  following  facts :    Appellant  failed  to  deliver  props 
to  appellee's  working  place,  although  it  was  requested 

so  to  do  on  Saturday  before  the  accident  and  on  Monday, 
the  day  of  the  accident.    Appellee  on  both  of  said  days 
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posted  his  requisition  for  props  on  the  blackboard  furnished 
by  the  company,  and  gave  orders  for  props  to  the  driver. 
During  all  the  period  that  appellee  worked  in  the  subentry 
the  bank  boss  visited  his  working  place  only  once,  and  at  no 
time  made  an  inspection  of  the  roof.  If  appellee  had  been 
provided  with  props  he  could  have  and  would  have  secured 
his  working  place  from  caving  in,  and  the  props  could  have 
been  used  without  interfering  with  his  work.  The  roof,  at 
the  point  where  the  fall  took  place,  appeared  to  appellee  to 
be  reasonably  safe.  He  sounded  it  with  his  pick,  and  could 
discover  no  signs  of  immediate  or  imminent  danger.  He 
wanted  the  props  to  render  his  place  absolutely  safe,  and 
could  have  made  it  so  had  appellant  timely  furnished  props. 
By  reason  of  the  failure  of  appellant  to  furnish  props  and 
examine  appellee's  working  place,  through  its  bank  boss,  at 
least  every  alternate  day,  appellee  received  great  and  per- 
manent injury. 
Judgment  affirmed. 


Indiana  Union  Traction  Company  v.  Pheanis. 

[No.  6,566.  Filed  November  17, 1908.  Reliearing  denied  May  13, 1909.] 

1.  MuinciPAi.  Corporations. — Fitreets, — Use  of. — Railroads. — Team- 
sters. — The  rights  of  an  interurban  railroad  company  and  of 
drivers  of  vehicles  to  the  use  of  the  streets  of  a  town  are  equal, 
ordinary  care  not  to  injure  others  being  required  of  all.    p.  655. 

2.  Neglioekce. — Driving  Down  Car  Tracks  in  Street, — Interurban 
RaMroads. — It  Is  not  negligence,  as  a  matter  of  law,  to  drive 
down  the  tracks  of  an  interurban  railroad  company  laid  in  the 
streets  of  a  town.    p.  656. 

8.  Negugence. —  Ordinary  Care. —  Jury. —  Interurban  Railroads. — 
Whether  a  huckster  used  ordinary  care  in  driving  down  an  inter- 
urban railroad  company's  tracks  in  a  street,  after  dark,  is  a  ques- 
tion for  the  Jury.    p.  656. 

4.  WrrNESSES. — Interest — Contingent  Fees, — Physicians. — ^A  physi- 
cian who  testifies  as  an  expert,  and  whose  fee  is  contingent  upon 
plaintifTs  recovery,  is  interested ;  and  it  is  proper  to  show  sudi 
fact  on  cross-examination,    p.  656. 
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5.  Trial. —  Cross-Examination, — Discretion^ — Witnesses, — Interest. 
— Appeal, — ^The  latitude  to  be  allowed  on  cross-examination  In  de> 
terminlng  the  interest,  bias,  or  prejudice  of  a  witness  is  largely 
discretionary  with  the  trial  judge,  whose  decision  will  be  over- 
thrown, on  appeal,  only  for  abuse  of  such  discretion,    p.  656. 

6.  Evidence. — Interest  of  Witness. — Exclusion. — Hafynless  Error. 
— ^The  trial  court's  refusal  on  cross-examination,  to  permit  the 
showing  of  physician's  interest  is  harmless,  where  three  other 
physicians  testified  substantially  as  he  did,  two  of  whom  were  ap- 
pointed by  the  court  to  examine  the  plaintiff,    p.  657. 

Prom  Hamilton  Circuit  Court;  Ira  W.  Christian,  Judge. 

Action  by  John  Pheanis  against  the  Indiana  Union  Trac- 
tion Company.  Prom  a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

James  A.  Van  Osdol  and  Kane  &  Kane,  for  appellant. 
William  8.  Christian  and  Philip  J.  Fariss,  for  appellee. 

RoBY,  J. — ^Recovery  was  sought  in  this  action  for  personal 
injuries  sustained  by  plaintiff  in  an  accident  alleged  to  have 
been  caused  by  the  negligent  operation  of  defendant's  inter- 
urban  cars.  The  complaint  in  one  paragraph,  in  which 
judgment  for  $10,000  was  prayed,  was  answered  by  a  general 
denial.  Trial,  by  jury,  resulted  in  a  verdict  for  plaintiff  for 
$700  upon  which  judgment  was  rendered. 

The  error  relied  upon  is  the  overruling  of  appellant's  mo- 
tion for  a  new  trial,  the  reasons  given  therefor  being  that  the 
verdict  is  not  sustained  by  sufficient  evidence,  and  is  con- 
trary to  law  and  that  the  court  erred  in  sustaining  appel- 
lee's objections  to  a  question  asked  on  cross-examination  of 
a  witness,  who  was  a  physician,  regarding  his  employment  as 
an  expert  witness  and  his  payment  therefor. 

The  following  facts  were  shown  by  the  evidence:  Ap- 
pellee, a  huckster,  was,  about  six  o'clock,  on  a  certain  even- 
ing in  November,  1905,  driving  into  the  town  of  Cicero  in  a 
covered  wagon  drawn  by  a  span  of  mules.  While  driving 
south  on  a  street,  in  the  center  of  which  appellant's  railway 
track  is  located,  he  was  passed  by  a  work-train  of  two  cars— 
the  first  a  flat  motor-car,  with  a  small  cab  on  the  front  end, 
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and  the  trailer,  an  ordinary,  interurban  passenger-car. 
This  train  stopped  at  the  Cicero  station  (some  600  or  800 
feet  beyond  where  it  passed  appellee)  in  order  that  a 
number  of  workmen  might  alight,  and  then  immediately 
started  backward  for  the  purpose  of  reaching  a  switch  north 
of  Cicero,  where  it  would  await  the  passing  of  a  north-bound 
limited  car.  After  the  cars  passed  appellee  as  they  were 
going  south,  he  turned  his  team  to  the  west,  expecting  to 
cross  the  tracks.  The  tracks  were  constructed  of  T  rails,  and 
stood  from  one  to  three  inches  above  the  general  level  of  the 
street.  Appellee  did  not  succeed  in  getting  his  wagon  over 
the  tracks,  and  continued  to  drive  along  them  for  some  dis- 
tance (with  at  least  one  wheel  between  the  tracks).  Sud- 
denly he  realized  that  a  car  was  upon  him,  the  mules  turned 
to  the  right  of  the  track,  and  the  wagon  was  struck  and 
thrown  over  to  the  west.  Plaintiff's  wagon  had  curtains 
about  the  sides  and  front,  with  an  opening  fourteen  by 
eighteen  inches  directly  in  front  of  the  driver's  seat.  The 
evidence  as  to  the  speed  of  the  train  at  the  time  of  the  acci- 
dent varied  from  five  to  twenty  miles  per  hour.  There  was 
also  variance  as  to  whether  there  was  a  light  on  the  rear  or 
north  end  of  the  trailer,  and  as  to  whether  the  gong  was 
being  sounded.  Appellant's  brakeT]\an  testified  on  cross-ex- 
amination that  he  intended  to  stand  at  the  rear  end  and 
look  out  for  persons  on  the  track,  and  warn  them  and  stop 
the  car,  but  that  he  had  started  to  walk  back  to  the  south  end 
of  the  car  to  get  a  red  lantern  to  place  on  the  rear  end  when 
the  collision  occurred. 

The  rights  of  a  huckster  to  drive  his  wagon  and  an  inter- 
urban railroad  company  to  run  its  cars  upon  the  streets  of  a 
town  are  equal;   the  driver  has  the  right  to  assume 
1.    that  the  company  will  exercise  ordinary  care  and  dil- 
igence to  prevent  a  collision  (Ivdianapolis  St.  R.  Co. 
V.   Bolin    [1906],  39   Ind.   App.   169;    Indianapolis   Trac- 
tion, etc.,  Co.  v.  Kidd  [1906],  167  Ind.  402,  7  L.  R.  A.  [N. 
S.]  143;  Indianapolis  St.  R.  Co.  v.  Schmidt  [1905],  35  Ind. 
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App.  202),  and  driving  down  the  tracks  of  such  rail- 

2.  road,  which  are  in  the  middle  of  the  street,  is  not 
negligence.    A   motomian   of   a  street-car  and  the 

driver  of  a  wagon  however  owe  reciprocal  duties  to  use 
reasonable  care  to  avoid  a  collision  (Indianapolis  8t.  R.  Co.  v. 
Marschke  [1906],  166  Ind.  490),  and  if  appellee  was  not  us- 
ing such  reasonable  care  he  was  guilty  of  negligence. 
Whether  appellee,  who  after  dark  attempted  to  cross 

3.  appellant's  track  and  was  prevented  from  immedi- 
ately doing  so  by  the  height  of  the  rails  above  the 

surface  of  the  street,  and  who  continued  down  the  track — 
presumably  until  he  found  a  place  where  his  wagon  could 
cross — ^was  not  using  reasonable  care  and  was  guilty  of  neg- 
ligence, are  questions  of  fact,  and  upon  such  questions  the 
verdict,  being  supported  by  evidence,  is  conclusive.  The  ab- 
sence of  the  brakeman,  or  other  watchman  from  the  rear  end 
of  the  train,  under  such  circumstances  as  this  case  presents, 
together  with  the  testimony  that  the  cars  were  moving  at  a 
high  rate  of  speed  and  without  rear  lights  or  signals,  jus- 
tified a  finding  for  appellee. 

The  question  propounded  on  cross-examination  by  appel- 
lant to  appellee's  witness  Doctor  Sturdivant,  a  physician, 
and  to  which  appellee's  objection  was  sustained  by 

4.  the  court,  is  as  follows:    **Tou  may  state  whether 
or  not,  if  it  is  not  a  fact  that  you  are  employed  as 

an  expert  witness  in  this  case  under  an  arrangement  that 
you  are  to  be  paid  out  of  the  recovery  that  is  had  in  this 
cause,  if  any  recovery  is  had?"  An  expert  whose  fee  is 
contingent  upon  the  result  of  the  suit  is  an  interested  wit- 
ness. Provident  Sav.,  etc,  Sac.  v.  King  (1905),  216  111.  416, 
75  N.  E.  166.  Such  pecuniary  interest  disqualified  a  wit- 
ness at  common  law,  but  now  goes  only  to  his  credibility  and 
the  weight  to  be  given  his  testimony.  §530  Burns  1908, 
§506  R.  S.  1881;   Shipman  v.  State  (1872),  38  Ind. 

* 

5.  549.     A  question  tending  to  show  interest  is  proper, 
but  the  extent  to  which  a  cross-examination  may  be 
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carried,  as  well  as  its  course  and  scope,  is  a  matter  within  the 
sound  legal  discretion  of  the  trial  court,  whether  the  pur- 
pose of  such  examination  is  to  show  the  bias,  prejudice  or 
interest  of  the  witness  {Hinchcliffe  v.  Koontz  [1890],  121 
Ind.  422,  425,  16  Am.  St.  403;  Bessette  v.  State  [1885], 
101  Ind.  85),  and  unless  it  appears  that  there  has  been  an 
abuse  of  such  discretion,  to  the  injury  of  the  party  com- 
plaining, the  matter  will  not  here  be  reviewed.  Houk  v. 
Branson  (1897),  17  Ind.  App.  119;  Baehner  v.  State 
(1900),  25  Ind.  App.  597;  Pennsylvania  Co.  v.  Newmeyer 
(1891),  129  Ind.  401,  405.    The  evidence  of  Doctor  Sturdi- 

vant  with  regard  to  the  extent  of  appellee's  injuries, 
6.     as  it  appears  of  record,  does  not  vary  materially  from 

that  of  the  three  other  physicians  who  testified  in 
the  case,  two  of  whom  had  been  appointed  by  the  court  to 
make  a  physical  examination  of  appellee.  Failure  to  per- 
mit the  interest  of  Doctor  Sturdivant,  if  any,  to  be  shown, 
did  not  therefore  injure  appellant's  case,  and  no  reversible 
error  is  presented. 
Judgment  afSrmed. 


Burgett  v.  Loeb. 

[No.  6,737.    FHed  May  14,  1909.] 

1.  Landlobd  and  Tenant. — Lease  for  Saloon  Business. — Contracts. 
— Public  Policy. — ^A  five-year  lease  of  premises  to  be  used  for 
saloon  purposes  is  not  void  as  being  contrary  to  public  policy, 
p.  659. 

2.  Contracts. — Subsequent  Impossible  Performance. — Subsequent 
Change  of  Law. — Discharge. — ^The  promisor  in  a  contract  is  not 
discharged  because  of  the  subsequent  Impossibility  of  performance 
thereof,  except  where  such  impossibility  is  occasioned  by  a  change 
of  the  law  making  such  performance  unlawful,    p.  (559. 

3.  Landlord  and  Tenant. — Lease  for  Saloon. — Denial  of  License. — 
The  denial  of  a  license  to  retail  intoxicating  liijuors,  by  the  board 
of  commissioners,  to  a  tenant,  does  not  discharge  him  from  the 
terms  of  an  absolute  five-year  lease  to  the  premises,    p.  659. 

Vol.  43~-42 
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4.  Landlord  and  Tenant. — Leases  for  Five  Years. — Dinchargc  by 
Oral  Contract. — ^A  written  lease  for  five  years  cannot  be  dis- 
charged/ changed,  or  modified  by  a  subsequent  parol  agreement 

p.eeo. 

Prom  Morgan  Circuit  Court;  Silas  C.  Kivetty  Special 
Judge. 

Action  by  Isaac  A.  Loeb  against  Charles  P.  Burgett. 
Prom  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

0.  Matthews,  for  appellant. 

C.  0.  Renner  and  /.  C.  McNutt,  for  appellee. 

CoMSTOCK,  P.  J. — The  complaint  is  upon  a  written  lease, 
and  alleges  that  the  defendant  had  leased  from  the  plain- 
tiflP  certain  property  (describing  it)  for  the  term  of  five 
years  for  $660  per  year,  payable  in  monthly  instalments  of 
$55  in  advance  on  the  first  day  of  every  month;  that  de- 
fendant occupied  the  premises  under  said  written  lease 
from  August  7,  1901,  to  March  1,  1904,  when  he  vacated 
and  abandoned  the  premises,  and  refused  to  pay  rent  there- 
after for  the  remainder  of  the  term  of  said  lease;  that  it 
was  provided  in  said  lease,  among  other  things,  that  if  said 
defendant  abandoned  or  vacated  said  premises  the  same 
should  be  relet  by  the  plaintiff  upon  the  best  terms  obtain- 
able, and  from  the  sum  thus  realized,  after  paying  expenses 
of  reletting  and  collecting  such  rent,  the  tenant  agreed  to 
satisfy  and  pay  all  such  deficiency ;  that  the  defendant  paid 
up  to  the  time  he  vacated  the  premises  the  sum  of  $1,705; 
that  thereafter  the  plaintiff  relet  said  premises,  as  provided 
in  said  written  lease,  for  the  highest  and  best  obtainable 
price,  a^jd  received,  up  to  the  time  of  the  expiration  of  said 
lease,  $607.60,  leaving  a  balance  of  $987.40  due  on  the  con- 
tract, for  which  he  asks  judgment.  A  copy  of  the  written 
contract  is  made  a  part  of  the  complaint.  To  this  complaint 
the  defendant's  demurrer  for  want  of  facts  was  overruled, 
and  he  answered  in  two  paragraphs:  (1)  General  denial; 
(2)  setting  up  a  subsequent  parol  agreement,  to  which, 
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afterwards,  a  demurrer  was  sustained.  Upon  the  issues 
thus  formed  the  court  found  in  favor  of  the  plaintiff,  and 
rendered  judgment  for  $514.75. 

The  first  and  second  specifications  of  error  question  the 
sufficiency  of  the  complaint;  the  third,  the  action  of  the 
court  in  sustaining  the  demurrer  to  the  additional  para- 
graph of  appellant's  answer. 

The  objection  urged  to  the  complaint  is  that  the  lease 

showed  that  the  premises  were  let  for  '* saloon  purposes/' 

and  for  that  only;    that  the  statutes  of  this  State 

1.  make  it  unlawful  for  one  to  retail  intoxicating  liquors 
without  a  license,  and  that  provision  is  made  for  the 

granting  of  a  license  for  one  year  only,  and  said  lessee 
might  be  denied  a  license  for  all  or  a  part  of  the  term  dur- 
ing which,  according  to  the  lease,  he  was  to  occupy  the 
premises  for  saloon  purposes  only.  From  these  premises  it 
is  argued  that  the  contract  was  against  public  policy,  because 
it  bound  appellant  to  do  for  a  period  of  five  years  a  thing 
that  might  at  any  time  become  unlawful  for  him,  if  the  pro- 
visions of  the  law  were  put  in  operation  against  him.  The 
saloon  business,  or  the  business  of  retailing  intoxicating 
liquors,  is  authorized  by  law  in  Indiana.  It  is  not  the  busi- 
ness, but  the  manner  in  which  it  is  conducted  that  makes  it 
unlawful. 

It  is  the  general  rule  that,  where  the  performance  of  a 

contract  becomes  impossible  subsequently  to  the  making  of 

the  contract,  the  promisor  is  not  thereby  discharged. 

2.  To  this  rule  there  is  a  well-established  exception, 
viz. :    Where  the  performance  becomes  impossible  by 

a  change  in  the  law,  the  promisor  is  discharged.     The  facts 
here  presented  do  not  bring  the  case  at  bar  within  the  ex- 
ception.    Appellant  did  not  discontinue  his  business  be- 
cause of  a  change  in  the  law,  but  because  of  its  ap- 

3.  plication.     At  the  time  of  entering  into  the  contract, 
that  he  might  subsequently,  by  the  proper  authori- 
ties, be  denied  license  was  a  probability  well  known  to  him. 
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Houston  Ice,  etc,  Co.  v.  Keenan  (1905),  99  Tex.  79,  88  S.  W. 
197;  Safi  Antonio  Brewing  Assn.  v.  Brents  (1905),  39  Tex. 
Civ.  App.  443,  88  S.  W.  368 ;  White  v.  Stuart,  Buchanan  & 
Co.  (1882),  76  Va.  546,  563,  564.  With  this  knowledge  ap- 
pellant made  his  promise  unconditionally.  He  took  the  risk 
of  being  held  liable  for  the  rents,  even  though  performance 
became  impossible  by  reason  of  circumstances  beyond  his 
control.     The  court  did  not  err  in  overruling  the  demurrer. 

Did  the  court  err  in  sustaining  the  demurrer  of  the  ap- 
pellee to  the  additional  paragraph  of  appellant's  answer? 
Said  paragraph  admits  the  existence  of  the  contract 

4.  in  suit,  but  sets  up,  as  a  reason  why  it  should  not  be 
enforced,  a  subsequent  parol  agreement  made  and  en- 
tered into  by  the  lessor  and  lessee,  that  in  the  event  the  de- 
fendant could  not  procure,  or  failed  to  procure,  a  license  to 
sell  intoxicating  liquor  in  the  room  described,  he  should  not 
be  expected  to  keep  the  same,  and  might  surrender  it  to  the 
appellant  at  any  time.  The  facts  set  up  in  said  answer 
show  that  appellee  vacated  the  premises  because  he  had 
been,  by  the  proper  authorities,  denied  a  license  to  conduct 
said  business.  The  lease,  being  for  over  three  years,  was 
required  to  be  in  writing.  §7462  Burns  1908,  §4904  R.  S. 
1881.  It  could  therefore  be  changed  or  modified  only  by  a 
written  instrument.  Bradley  v.  Barter  (1901),  156  Ind. 
499;  Woodberry  v.  DuvaLl  (1860),  15  Ind.  160;  Eigshee  v. 
Bowler  (1861),  17  Ind.  167;  Sinard  v.  Patterson  (1834),  3 
Blackf.  ^353;  Eamage  v.  WiUon  (1906),  37  Ind.  App.  532; 
Heller  v.  Dailey  (1905),  34  Ind.  App.  424;  HeUer  v.  DaOey 
(1902),28Ind.  App.  555. 

Judgment  afiSrmed. 
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Ohio  Oil  Company  v.  Westfall. 

[No.  6,647.    Filed  May  18,  1909.] 

1.  Pleading. —  Complaint. —  Nuisance, —  Negligence. —  A  complaint 
alleging  that  defendant  company  owned  certain  oil-wells,  that  it 
caused  crude  oil  and  salt  water  to  flow  over  plaintifTs  land, 
injuring  the  land  and  crops,  destroying  the  well,  and  emitting 
noisome  odors,  to  plaintiff's  damage,  is  grounded  upon  the  main- 
tenance of  a  nuisance,  and  not  upon  negligence,    p.  663. 

2.  Pleading. — Answer. — Nuisance, — Negligence. — ^To  a  complaint 
for  a  nuisance  for  running  crude  oil  and  salt  water  over  plaintiff's 
land,  to  her  damage,  an  answer  that  the  running  of  such  oil  and 
water  was  necessary  for  the  defendant's  enjoyment  of  its  prop- 
erty, that  defendant  was  not  actuated  by  malice,  and  that  de- 
fendant used  due  care  to  avoid  any  injury  to  the  plaintiff,  is 
sufficient    p.  663. 

3.  Nuisance. — Operation  of  OiUWells. — Reasonable  Use  of  Prewr 
ises. — Question  for  Jury. — ^Whether  defendant's  use  of  its  prop- 
erty in  operating  an  oil-well  and  discharging  salt  water  and 
crude  oil  upon  plaintiff's  land,  to  her  damage,  was  reasonable,  is 
a  question  for  the  Jury.    p.  664. 

4.  Appeal. — Weighing  Evidence. — The  Appellate  Ck>urt  cannot 
weigh  conflicting  evidence,    p.  664. 

From  Gibson  Circuit  Court ;  0.  M.  Welbam,  Judge. 

Action  by  Mary  P.  Westfall  against  the  Ohio  Oil  Com- 
pany. From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed, 

John  W.  Brady,  for  appellant. 
Thomas  Duncan,  for  appellee. 

Rabb,  J. — This  action  was  brought  in  the  court  below  by 
the  appellee,  to  recover  damages  alleged  to  have  resulted  to 
her  lands,  and  crops  growing  thereon,  by  reason  of  oil,  salt 
water  and  other  mineral  waters  escaping  from  appellant's 
wells  and  flowing  down  a  natural  watercourse  upon  appel- 
lee's lands  bordering  the  watercourse.  Appellant's  de- 
murrer to  the  complaint  was  overruled.  Appellant  an- 
swered in  four  paragraphs.  A  reply  was  filed,  cause  sub- 
mitted to  a  jury  for  trial,  verdict  returned  in  favor  of  ap- 
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pellee,  appellant's  motion  for  a  new  trial  overruled,  and 
verdict  rendered  on  the  judgment. 

The  errors  relied  upon  for  a  reversal  of  the  judgment,  are 
the  action  of  the  court  in  overruling  appellant's  demurrer 
to  the  complaint,  and  its  motion  for  a  new  trial. 

The  substantial  averments  of  the  complaint  are  as  fol- 
lows :  That  the  defendant  is  engaged  in  producing  and  re- 
fining petroleum;  that  the  plaintiff  is  the  owner  of  cer- 
tain real  estate  in  Gibson  county,  used  for  farming  purposes; 
that  it  contained  a  well  of  water  suitable  for  domestic  use; 
that  the  defendant  owned  and  operated  oil-wells,  and  permit- 
ted large  quantities  of  oil,  salt  water  and  other  waters  to  flow 
from  the  premises  where  the  wells  were  situated,  down  and 
over  the  land  of  the  plaintiff ;  that  it  gathered  great  quantities 
of  crude  oil  in  tanks ;  that  a  part  of  the  oil  gathered  is  imfit 
for  use,  and  that  this  oil  is  emptied  from  the  tanks  in  great 
quantities  down  over  plaintiff's  land ;  that  the  salt  water  and 
oil  have  polluted  the  water  on  the  lands  of  plaintiff,  gathered 
in  pools  on  her  land  and  become  stagnant,  have  sunk  into  the 
land  of  plaintiff,  and  rendered  the  well  on  her  said  land  unfit 
for  use ;  that  the  salt  water  and  other  mineral  waters  per- 
mitted to  flow  on  plaintiff's  land  are  injurious  and  danger- 
ous to  hogs,  horses  and  cattle,  and  to  vegetable  life,  destroy- 
ing the  grass  and  growing  crops,  and  emitting  unpleasant 
odors,  which  are  nauseous  and  dangerous  to  human  beings, 
and  injurious  to  the  health  of  plaintiff  and  her  family  and 
the  occupants  of  her  land ;  that,  by  reason  of  the  acts  and 
conduct  of  the  defendant  in  this  respect,  the  growing  crops 
upon  her  land  have  been  destroyed,  and  water  used  by  stock 
upon  her  farm  has  been  polluted,  her  well  contaminated  and 
rendered  unflt  for  use,  and  her  farm  rendered  less  desirable 
for  residence  purposes. 

Appellant's  contention  is  that  it  has  the  right  to  develop 
all  the  resources  of  its  land,  and  it  has  a  right  to  bring  to  the 
surface  of  the  earth  minerals  and  oils  that  are  contained  in 
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the  earth ;  that,  to  carry  on  its  operations,  it  has  the  right  to 
permit  the  salt  andmineral  waters  and  oil,  not  utilized  by  it, 
to  be  carried  off  in  the  natural  channels  of  drainage;  that 
if,  in  the  exercise  of  its  right  to  the  use  and  enjoyment  of  its 
property,  without  negligence  or  malice  on  its  part,  an  incon- 
venience is  suffered  by  its  neighbor,  it  is  a  damage  for  which 
there  is  no  liability,  and  the  appellee's  complaint  is  insuflS- 
cient  for  a  failure  to  aver  that  the  appellant  was  guilty  of 
negligence,  or  actuated  by  malice  in  permitting  salt  and 
mineral  water  and  oil  to  flow  from  its  land  onto  the  land  of 
the  appellee. 

The  appellee's  action  is  not  grounded  upon  negligence, 
but  upon  the  maintenance  by  appellant  of  a  nuisance.    Ap- 
pellant was  charged  in  the  complaint  with  maintain- 

1.  ing  oil-wells  upon  its  premises,  which  were  offensive 
to  the  senses  and  injurious  to  the  health  of  appellee 

and  her  tenants,  destructive  to  the  vegetation  growing  on  the 
land,  which  corrupted  the  waters  of  a  natural  stream  flowing 
from  appellant's  lands  through  the  lands  of  appellee,  ren- 
dering it  unfit  for  use  for  the  purpose  of  watering  stock, 
and  which  destroyed  a  well  of  water  used  for  domestic  pur- 
poses. 

The  question  of  negligence  arises  upon  appellant's  an- 
swer.   It  is  a  sufficient  answer  to  the  charge  made  in  appel- 
lee's complaint  against  appellant  that  the  things  com- 

2.  plained  of  were  rendered  necessary  to  the  enjoyment 
by  appellant  of  its  own  property,  and  that  the  main- 
tenance of  the  offensive  oil-well  was  not  actuated  by  malice, 
and  that  appellant  used  due  care  to  avoid  injury  to  the  ap- 
pellee. This  answer  admits  that  in  the  use  of  its  own  prop- 
erty it  necessarily  injuriously  affects  the  appellee,  but  justi- 
fies such  use  and  injury  by  the  claim  that  the  injurious  con- 
sequences naturally  flow  from  its  reasonable  use  of  its  owti 
premises.    The  burden  is  on  it  to  establish  this  defense. 

Whether  the  manner  in  which  the  appellant's  premises 
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were  used  was  a  reasonable  use  of  them,  is  a  question  fpr  the 
jury.    Poole  v.  Letvis  (1870),  41  Ga.  162,  5  Am.  Rep. 

3.  526 ;  Phillips  v.  Sherman  (1873) ,  64  Me.  171 ;  Holden 
V.  Winnipiseogee  Lake,  etc.,  Mfg.  Co.  (1873),  53  N. 

H.  552;  Clinton  v.  Myers  (1871),  46  N.  Y.  511,  7  Am.  Rep. 
373;  Hartzall  v.  Sill  (1849),  12  Pa.  St.  248;  Hazeltine  v. 
Case  (1879),  46  Wis.  391,  1  N.  W.  66,  32  Am.  Rep:  715; 
Rindge  v.  Sargent  (1886),  64  N.  H.  294,  9  Atl.  723;  Muncie 
Pulp  Co.  V.  Koontz  (1904),  33  Ind.  App.  532  and  cases  cited; 
Perry,  etc.,  Stone  Co.  v.  Smith  (1908),  42  Ind.  App.  413. 

Whether  the  manner  in  which  appellant  iised  its  premises. 

in  the  matter  of  controlling  the  offensive  oil  and  the  salt 

water,  to  prevent  them  from  affecting  the  appellee's 

4.  premises,  was  a  reasonable  use  thereof,  and  whether 
the  appellant  exercised  reasonable  diligence  in  respect 

to  preventing  injury  to  his  neighbor  from  the  offensive  char- 
acter of  the  product  of  his  wells,  being  strictly  questions  for 
the  jury,  this  court  cannot,  upon  the  evidence  presented, 
interfere  with  the  verdict. 
The  judgment  of  the  court  below  is  affirmed. 


Vandalia  Railroad  Company  v.  Adams. 

[No.  6,725.    Filed  May  18,  1909.] 

1.  Masteb  and  Servant. — Assumed  Risk. — Defective  Crotobar. — 
Railroads. — ^A  mature  servant  assumed  the  risk  of  a  defect  In  a 
crowbar  which  he  was  using  in  drawing  spikes  from  a  railroad 
tie,  and  which  crowbar,  because  of  the  defect,  which  was  patent, 
the  company  having  no  actual  notice  thereof,  slipped,  causing 
the  crowbar  to  fall  upon  plalntlflTs  foot  to  his  injury,    p.  667. 

2.  Master  and  Servaxtt. — Defective  Tools. — Duty  to  Inspect—' 
While  a  higher  duty  of  Inspection  rests  upon  the  employer  than 
upon  the  employe,  the  servants  are  not  excused  from  exercising 
ordinary  care  to  discover  patent  defects,    p.  668. 

From  Knox  Circuit  Court;  Orlando  H.  Cobb,  Judge. 
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Action  by  John  Adams  against  the  Vandalia  Railroad 
Company.  Prom  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

Samuel  0.  Pickens,  C.  B.  Kessinger  and  R,  F,  Davidson, 
for  appellant. 
A.  T.  Cobb  and  Cullop  &  Shaw,  for  appellee. 

COMSTOCK,  P.  J. — Appellee  recovered  judgment  for  $250, 
damages  for  personal  injuries  sustained  by  him  while  em- 
ployed by  the  appellant  as  a  section  man.  The  injury  was 
received  by  a  crowbar's  falling  and  breaking  one  of  the 
bones  of  his  foot.  He  had  started  to  draw  one  of  the  spikes 
that  held  the  rails  of  the  track  in  place.  The  bar  had  claws 
or  flanges  which  went  partly  around  and  against  the  head  of 
the  spike,  and,  in  pulling  down  on  the  handle  part  of  the  bar 
in  an  effort  to  draw  the  spike,  the  claws  slipped  off  the 
spike  and  the  bar  fell. 

The  complaint  alleges,  in  substance,  that  in  his  work  for 
appellant,  it  became  necessary  to  use  a  crowbar,  and  that  he 
used  one  furnished  by  the  defendant  for  the  work ;  that  the 
defendant  was  negligent  in  this :  that  said  crowbar  was  not 
properly  constructed  for  the  work  for  which  it  was  required 
to  be  used,  in  that  **it  was  made  blunt  and  stubby,  its  claws 
were  too  short,  not  being  of  sufficient  length  and  size  when 
put  on  a  spike  to  grab  and  hold  the  same  with  sufficient 
tightness  to  permit  it  to  draw  same,"  and  when  great  effort 
was  used — and  such  was  required  in  doing  such  work — the 
crowbar,  on  account  of  its  defective  construction,  would  sud- 
denly slip  from  its  grasp  on  such  spike  and  fly  out  of  the 
hands  of  the  party  using  the  same  and  fall  to  the  ground, 
and  it  so  did  on  the  occasion  of  plaintiff's  using  same,  falling 
on  his  foot  and  inflicting  said  injury ;  that  said  crowbar  was 
old  and  worn,  which  added  and  aided  in  its  defective  condi- 
tion, causing  it  to  slip  the  easier  from  said  spike  when  he  at- 
tempted to  pull  the  same ;  that  he  had  never  used  said  crow- 
bar before ;  that  he  had  no  knowledge  of  its  defective  con- 
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dition ;  and  that  defendant  kne\9  of  its  defective  condition, 
or  could  by  the  exercise  of  proper  diligence  have  learned  of 
the  same. 

Appellant's  motion  for  a  new  trial  was  overruled,  and 
this  action  of  the  court  is  assigned  as  error. 

For  a  reversal,  appellant  relies  upon  the  evidence.  The 
evidence  shows  that  the  bar  had  been  used  for  a  year  on  the 
section  where  appellee  was  working,  and  that  it  was  used 
continuously  thereafter  until  taken  away  by  the  company  to 
be  kept  until  the  trial.  It  was  suitable  for  drawing  spikes. 
AH  the  section  men  testified  that  it  was  in  the  same  condition 
when  produced  at  the  trial  that  it  was  on  the  day  the 
appellee  was  hurt  and  when  taken  away  by  the  com- 
pany. Appellee  upon  rebuttal  testified  that  it  had  been 
changed  while  in  the  possession  of  the  company  before  trial 
His  evidence  was  contradicted  by  all  of  his  fellow  workmen. 

The  plaintiff  testified  that  he  was  twenty-nine  years  of 
age  and  a  common  laborer ;  that  he  began  work  for  the  Van- 
dalia Railroad  Company  in  December,  1906;  that  he  had 
worked  for  five  and  one  half  days  when  he  was  injured; 
that  he  had  previously  worked  for  the  Evansville  &  Terre 
Haute  Railroad  Company  about  six  months;  that  he  was 
working  on  the  section  at  the  time  he  was  hurt;  that  his 
work  consisted  of  pulling  spikes,  driving  spikes,  shoveling 
and  using  the  pick;  that  about  a  year  previously  he  had 
worked  for  the  defendant  for  about  two  weeks ;  that  he  did 
the  same  work  then  that  he  was  doing  at  the  time  he  was  in- 
jured ;  that  he  was  injured  on  December  19, 1906,  at  a  point 
about  300  yards  south  of  the  union  depot  in  Vincennes,  near 
the  crossing  of  tracks  of  the  Vandalia  and  the  Evansville  & 
Terre  Haute  railroads;  that  on  the  morning  the  accident 
happened  the  section  gang  went  out  to  the  end  of  the  section 
on  a  hand-car,  and  when  they  were  about  half  way  back  they 
stopped  and  picked  up  the  crowbar,  by  which  appellee  was 
afterwards  hurt,  from  where  it  was  lying  in  the  grass  at  the 
side  of  the  track,  put  it  on  the  ear,  and  brought  it  to  town 
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to  the  place  where  they  were  at  work  putting  in  a  new  frog 
at  the  railroad  crossing;  that  the  foreman  ordered  appellee 
to  take  the  bar  and  pull  some  spikes  with  it ;  that  it  was  then 
lying  about  five  feet  from  the  car,  on  the  ground ;  that  he 
took  the  bar  up  and  put  it  across  his  shoulder,  went  up  to 
where  he  was  to  pull  the  spikes,  set  the  crowbar  to  the  side  of 
the  spike,  and  one  of  the  employes  hit  the  bar  to  knock  it 
against  the  spike,  and  as  appellee  proceeded  to  pull  the 
spike,  the  crowbar  slipped  oif  and  came  down  across  his  foot 
and  broke  it ;  that  the  bar  has  two  prongs  in  the  end,  which 
are  called  claws ;  that  these  claws  go  around  the  spike,  and 
come  up  against  the  head  of  the  spike,  and  **then  you  bear 
down  on  the  handle  and  pull  the  spike;"  that  he  had  not 
seen  the  crowbar  before  that  day,  and  on  that  day  did  not  ex- 
amine it  until  after  he  was  hurt;  that  when  it  was  put  on 
the  car  he  noticed  that  it  was  rusty ;  that  he  did  not  notice 
the  claws  or  flanges ;  that  he  found  after  he  was  hurt  that  the 
claws  had  been  made  too  stubby,  and,  in  trying  to  use  it,  it 
had  been  hammered  until  the  claws  were  too  far  apart 
to  hold  to  the  head  of  a  spike.  In  answer  to  the  ques- 
tion: **How  did  you  proceed  to  use  it  on  that  day?*'  Ap- 
pellee answered :  *  *  I  took  the  bar  and  went  up  to  the  spike 
and  shoved  it  up  under  it,  in  this  way.  Then  another  man 
hit  the  back  of  it,  and  when  he  hit  I  pulled  back  on  it,  and 
it  slipped  off  and  came  across  my  foot." 

Accepting  the  evidence  of  appellee,  that  the  crowbar  was 
defective,  it  did  net  show  that  appellant  had  actual  knowl- 
edge of  such  defect.     Appellee's  own  testimony  shows 
1.    that  the  slightest  examination  would  have  disclosed 
to  him  the  condition  of  which  he  complains,  and  to 
which  he  attributes  his  injury.    This  knowledge,  so  readily 
within  his  observation,  at  least,  will  hold  him  to  have  as- 
sumed the  risk  of  the  use  of  the  tool.    Kentucky,  etc.,  Bridge 
Co,  V.  Eastman  (1893),  T  Ind.  App.  514;  Jenney  Electric, 
etc.,  Co.  V.  Murphy  (1888),  115  Ind.  566;   Stuart  v.  New 
Albany  Mfg,  Co.  (1896),  15  Ind.  App.  184;  Evansville,  etc., 
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R.  Co.  V,  Duel  (1893),  134  Ind.  156;  Ames  v.  Ltike  Shore, 
etc,  R.  Co.  (1893),  135  Ind.  363;  Pennsylvmia  Co.  v.  Witie 
(1896),  15  Ind.  App.  583;  Holt  v.  Chicago,  etc.,  R.  Co. 
(1896),  94  Wis.  596,  69  N.  W.  352;  Miller  v.  Erie  R.  Co. 
(1897),  47  N.  Y.  Supp.  285,  21  Hun,  App.  Div.,  45;  Loui^ 
ville,  etc.,  R.  Co.  v.  Allen  (1893),  47  111.  App.  465. 

The  defect  was  patent.    The  fact  that,  as  a  rule,  the 

master  has  a  better  opportunity  to  inspect  the  machinery  or 

tools,  and  must  use  a  higher  degree  of  care  than  his 

2.  servant,  does  not  release  the  servant  from  exercising 
care,  and  this  is  specially  true  of  so  simple  a  tool  as  a 
crowbar  placed  in  the  hands  of  the  servant,  and  which  can 
be  as  readily,  if  not  more  readily,  inspected  by  him  than  by 
the  master.  The  statement  of  appellee  that  he  did  not  know 
of  the  defect  is  vain,  when  from  his  own  evidence  it  ap- 
pears that  the  slightest  examination  would  have  shown  the 
defective  condition. 

See  the  cases  before  cited. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lant's motion  for  a  new  trial,  and  for  further  proceedings 
in  accordance  with  this  opinion. 


Smith  et  al.  v.  Long. 

[No.  7,014.    Filed  May  19,  1909.] 


Appeal. — Final  Judgment. — Setting  Aside  Award  of  ArhHrators.— 
No  appeal  lies  from  a  judgment  setting  aside  an  award  made  by 
arbitrators,  there  being  no  final  Judgment. 

Prom  Wabash  Circuit  Court;  A.  H.  Plummer,  Judge. 

Action  by  Harvey  Smith  and  another  against  Lydia  Long. 
Prom  a  judgment  setting  aside  an  award  therein,  plaintiffs 
appeal.    Appeal  dismissed. 

D.  P.  Brooks,  for  appellants. 
Shively  &  Smtzer,  for  appellee. 
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Myers,  J. — This  was  an  action  by  the  appellants  against 
the  appellee  to  recover  upon  a  common  count  for  work  and 
labor  performed  for  appellee;  for  the  value  of  certain 
buildings  removed  from  their  land  to  that  of  appellee; 
for  money  paid  on  a  certain  mortgage  indebtedness  of  appel- 
lee ;  and  for  money  paid  on  account  of  premiums  for  insur- 
ance on  appellee's  property,  all  of  which  was  done  and  paid 
under  and  by  virtue  of  an  agreement,  whereby  appellee  was 
to  convey  to  appellants  a  certain  forty-acre  tract  of  land. 
Refusal  by  appellee  to  perform  her  part  of  the  contract  is 
alleged.  We  express  no  opinion  as  to  the  merits  of  the 
action. 

The  question  before  us  at  this  time  arises  upon  a  motion 
filed  by  appellee  to  dismiss  this  appeal.  The  ground  for  this 
motion  being  that  this  appeal  **is  being  prosecuted  from  an 
interlocutory  order  of  the  court  setting  aside  and  vacating 
the  award  of  arbitrators."  The  question  presented  is,  Does 
the  record  disclose  a  judgment  from  which  an  appeal  will 
lie?  The  agreement  to  arbitrate  was  to  the  effect  that  all 
diflferences  between  the  parties  should  be  submitted  to  cer- 
tain named  persons,  three  in  number,  for  decision  in  writ- 
ing, which  should  be  final  and  conclusive  as  to  all  matters 
between  them,  and  requesting  the  Wabash  Circuit  Court  to 
make  an  order  referring  the  matters  in  the  pleadings  to  the 
arbitrators  named  for  a  report.  The  record  further  shows 
the  appointment  of  the  arbitrators  by  the  court ;  the  accept- 
ance and  qualification  of  the  arbitrators;  the  award;  mo- 
tion for  judgment  by  the  appellants ;  exceptions  to  the  award 
by  the  appellee;  trial  thereof  by  the  court;  judgment  set- 
ting aside  the  award,  which  was  the  only  judgment  ren- 
dered by  the  court;  and  the  motion  for  a  new  trial,  which 
was  overruled.  From  said  judgment  this  appeal  was  taken. 
Prom  the  proceedings  mentioned,  it  is  clear  that  the  parties 
in  the  trial  court  proceeded  under  the  provisions  of  our  code. 
§875  et  seq.  Burns  1908,  §830  ci  seq.  R.  S.  1881. 

The  right  of  appeal  is  given  by  statute,  and  unless  appel- 
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lants  can  point  to  a  statute  giving  them  such  right,  appellee's 
motion  must  be  sustained.  Appellants  have  not  referred  us 
to  any  statute  expressly  authorizing  an  appeal  from  a  judg- 
ment of  the  court  vacating  an  award  of  arbitrators,  and 
we  think  it  must  be  conceded  that  there  is  no  such  statute. 
It  will  also  be  conceded  that  the  right  of  appeal,  if  any,  from 
such  a  judgment  must  be  found  within  the  general  pro- 
visions of  the  law  authorizing  appeals  in  civil  eases.  This 
law  authorizes  an  appeal  only  from  a  judgment  finally  dis- 
posing' of  the  case  j  that  is  to  say,  except  as  otherwise  pro- 
vided by  statute,  the  judgment  must  be  such  as  finally  to  dis- 
pose of  the  case  so  far  as  the  trial  court  has  power  so  to 
do.  §671  Bums  1908,  §632  R.  S.  1881,  2  Thornton's  Civil 
Code,  §437;  Starkeij  v.  Starkey  (1906),  166  Ind.  140;  KeU 
ler  V.  Jordan  (1897),  147  Ind.  113.  Our  code  (§898, 
supra)  y  expreasly  provides  that  the  report  of  arbitrators 
''shall  be  of  the  same  efl'ect,  and  be  deemed  and  taken  to 
be  as  available  in  law  as  the  verdict  of  a  jury,"  and  §892, 
supra,  authorizes  the  court  to  vacate  such  award  or  report, 
for  certain  specific  causes.  That  is  what  the  trial  court  did 
in  this  case.  Its  order  and  judgment  in  that  regard  was  not 
such  a  disposition  of  the  case  as  would  authorize  an  appeal 
to  this  court  as  from  a  final  judgment.  Shroyer  v.  Bash 
(1877),  57  Ind.  349,  358;  Hasten  v.  Indiana  Car,  etc.,  Co. 
(1898),  19  Ind.  App.  633. 
Appeal  dismissed. 


United  Oil  and  Gas  Company  v.  Ellsworth. 

[No.  6,432.    Filed  May  20,  1909.] 

1.  Judgment. —  Res  Judicata, —  Issues. — Equity. — Law. — A  decree 
in  equity  is  res  Judicata  in  a  subsequent  action  at  law,  where  ttie 
merits  of  tlie  action  at  law  were  determined  In  the  suit  in  equity, 
p.  671. 

2.  Judgment. — Bes  Judicata. — ^All  matters  litigable  within  the 
issues  in  the  former  action  are  res  judicata  in  a  subsequent 
action,    p.  671. 

From  Wells  Circuit  Court ;  C.  W.  Watkins,  Special  Judge. 
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Action  by  Charles  Ellsworth  against  the  United  Oil  and 
Gas  Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Reversed, 

Simmons  &  DaUey,  for  appellant. 

Levi  Mock,  John  Mock  and  George  Mock,  for  appellee. 

Myers,  J. — The  issues  and  questions  presented  by  this  ap- 
peal are  identical  with  those  in  United  Oil,  etc.,  Co.  v.  Alber- 
son  (1909),  ante,  626.  Upon  the  authority  of  that  case  the 
appeal  in  this  case  must  be  sustained.  The  statement  of  the 
issues  and  questions  found  in  the  opinion  of  the  court  in 
that  case  makes  it  unnecessary  to  restate  them  as  a  basis  for 
an  opinion  in  the  case  at  bar.  To  what  was  said  in  the  case 
cited  we  may  add,  that  appellee  concedes  that  as  to  every 
question  which  might  have  been  decided  or  litigated  within 
the  issues  in  the  former  suit  between  these  same  parties  the 
judgment  in  such  suit  would  be  res  adjudicata  of  any  such 
issue  in  the  present  suit.  We  find  no  fault  with  this  propo- 
sition, but  the  error  of  appellee  is  in  contending  that 

1.  the  former  being  a  suit  in  equity  and  the  present 
action  one  at  law  the  issues  in  each  case,  of  neces- 
sity, must  have  been  essentially  or  materially  different.    Thi  ^ 
contention  relates  to  the  form  of  the  action,  and  not  to  tli' 
subject-matter,  which  is  one  of  the  controlling  elements 
determining  the  force  of  a  plea  of  former  adjudication.    T 
courts  will  look  to  see  if  the  issue  affirmed  on  the  one  s 
.and  denied  by  the  other  was  tried  in  a  court  of  competes 
jurisdiction  resulting  in  a  judgment  on  the  merits.    If  so, 
the  matter  becomes  res  adjudicata,  regardless  of  whether  the 
suit  was  in  equity  or  was  in  an  action  at  law.     Van  Camp 
v.  City  of  Huntington  (1906),  39  Ind.  App.  28;  Johnson  v. 
knudson-Mercer  Co,    (1906),   167   Ind.   429.     As  said  in 
Whitesell  v.  Sfrickler  (1907),  167  Ind.  602,  615,  119  Am.  St. 
524:    **The  general  rule  is  that  the  judgment  in  the  former 

action  settles  all  matters  of  controversy  involved  in 

2.  Hie  issues  between  the  parties  to  the  action;  that  is, 
all  matters  litigated,  or  which  might  have  been  liti- 
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gated  within  the  issues  as  they  were  made,  or  tendered  by  the 
pleadings  in  the  ease,  but  not  matters  which  might  have  been 
litigated  under  such  issues  formed  by  additional  pleading.'' 

In  the  ease  at  bar,  as  in  the  case  of  United  Oil,  etc,  Co,  v. 
Alherson,  snpi'a,  the  issue  as  to  the  appellant's  liability  to 
the  appellee  in  any  form  on  account  of  the  services,  for  which 
appellee  brought  this  action,  was  tendered  in  a  former  action 
between  the  same  parties  by  an  affirmative  answer  on  the 
part  of  appellant,  to  which  answer  appellee  replied  in  denial. 
It  appears  that  that  issue  was  tried  in  a  court  of  general 
jurisdiction,  and  that  judgment  was  rendered  in  favor  of 
appellant  and  against  appellee.  This  judgment,  being  in 
full  force,  must  be  held  to  be  res  adjudicata  of  the  matter 
involved  in  this  action. 

Judgment  reversed. 


Kamman,  Administrator,  et  al.  v.  D'Heur  & 

Swain  Lumber  Company. 

[No.  7,082.    Filed  May  20,  1909. J 

Deeds. —  Cancelation. —  Descent  and  Distribution, —  Survival, —  Ad- 
ministrator or  Heir. — A  suit  by  the  guardian  of  an  insane  person 
to  set  aside  a  conveyance  made  by  his  ward  and  for  damages  for 
waste  and  destruction  of  timber  is  triable  by  the  court,  the  dam- 
ages demanded  being  an  incident  to  the  suit,  and  survives,  upon 
the  death  of  the  ward,  in  favor  of  the  ward's  heirs  at  law,  where 
such  ward  left  no  debts  for  which  the  real  estate  would  be  liable, 
and  such  ward's  administrator  should  not  be  substituted  as 
plaintiff. 

Prom  Bartholomew  Circuit  Court;  Marshall  Hacker^ 
Judge. 

Suit  by  John  H.  Kamman,  as  guardian  of  Mary  A.  Uland, 
an  insane  person,  against  the  D'Heur  &  Swain  Lumber  Com- 
pany. From  a  judgment  denying  the  petition  of  John  H. 
Kamman,  as  administrator  of  the  estate  of  Mary  A.  Uland, 
deceased,  to  be  substituted  as  plaintiff,  he  appeals.  Af- 
firmed. 
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W.  W.  Lambert  and  Branaman  &  Branaman,  for  appel- 
lants. 
Hord  &  Adams,  for  appellee. 

CoMSTOCK,  P.  J. — On  April  16,  1906,  a  complaint  was 
filed  in  the  Jackson  Circuit  Court  by  John  H.  Kamman, 
as  guardian  of  Mary  A.  Uland,  an  insane  person,  against 
the  D'Heur  &  Swain  Lumber  Company.  On  May  1, 
1906,  on  proper  application,  a  change  of  venue  was  taken  in 
said  cause  to  the  Bartholomew  Circuit  Court.  On  December 
15,  1906,  John  H.  Kamman,  as  guardian,  filed  in  said  court 
his  amended  complaint  against  said  lumber  company,  seek- 
ing to  set  aside  a  deed  of  conveyance  executed  by  his  ward 
on  December  23,  1904,  for  the  alleged  reason  that  she  was  a 
person  of  unsound  mind,  and  further  alleging  that  the  real 
estate  conveyed  was  heavily  timbered  with  various  kinds  of 
timber  of  the  value  of  $12,000 ;  that  the  defendant,  after  the 
execution  of  said  deed,  had  entered  upon  said  premises  and 
committed  waste  by  cutting  and  removing  from  said  lands 
a  large  amount  of  timber ;  that  said  timber  was  of  the  value 
of  $11,000,  and  that  the  land  had  been  damaged  thereby  in 
the  sum  of  $10,000;  that  before  the  commencement  of  the 
suit  the  plaintiff  disaffirmed  the  conveyance,  and  demanded 
a  cancelation  of  the  deed,  tendered  and  presented  a  deed  for 
execution  by  the  defendant,  and  demanded  of  the  defendant 
that  it  execute  the  same,  but  the  defendant  refused  so  to  do, 
and  the  plaintiff  then  and  there  demanded  compensation 
for  the  damages  sustained  by  the  alleged  trespass  and  waste 
upon  said  lands  by  reason  of  the  cutting  and  the  removal  of 
the  timber  therefrom  by  the  defendant.  A  decree  was 
prayed  against  the  defendant  for  the  cancelation  of  the  deed 
of  conveyance  so  executed  by  Mary  A.  Uland,  and  for  the 
sum  of  $5,000  as  damages  for  waste  committed  and  timber 
removed  from  said  real  estate  and  for  all  other  proper  re- 
lief.   Upon  this  complaint  issues  were  formed. 

On  March  5,  1907,  the  death  of  Mary  A.  Uland  was  sug- 
VOL.  43—43 
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gested  to  the  court,  and  plaintiff  John  H.  Eamman  by  mo- 
tion asked  to  substitute  himself  as  administrator  of  the  estate 
of  deceased  and  Henrietta  Kamman  as  parties  plaintiff.  The 
motion  was  overruled.  Said  John  H.  Kamman,  as  such  ad- 
ministrator, and  Henrietta  Kamman  then  submitted  a  motion 
to  iile  a  supplemental  complaint  making  Henrietta  Kamman 
and  John  H.  Kamman,  as  guardian,  plaintiffs,  which 
motion  to  make  both  said  parties  plaintiffs  was  by  the  court 
overruled.  Thereafter,  John  H.  Kamman,  as  administrator 
of  the  estate  of  M^ary  A.  Uland,  deceased,  submitted  a  motion 
asking  that  he  be  permitted  to  file  a  supplemental  complaint 
making  himself  a  party  plaintiff.  To  the  rulings  on  the 
foregDing  motions  the  appellant  filed  exceptions.  Subse- 
quently, upon  leave  of  court,  said  Henrietta  Kamman  was 
substituted  as  party  plaintiff  and  filed  her  supplemental 
complaint  as  the  sole  heir  at  law  of  said  Mary  A.  Uland, 
deceased,  claiming  to  be  the  real  party  in  interest  in  the 
subject-matter  of  the  cause  of  the  suit  as  set  forth  therein. 

The  errors  relied  upon  by  appellant  for  reversal  are  the 
overruling  of  his  motion  to  be  substituted  as  party  plaintiff 
in  this  cause,  to  file  a  supplemental  complaint,  and  to  be 
made  a  party  plaintiff  thereto. 

The  proceeding  to  set  aside  the  deed  executed  by  the  ward 
and  to  procure  a  reconveyance  was  an  equitable  proceeding, 
and  not  triable  by  jury.  The  action  for  waste  committed 
upon  the  real  estate  during  the  lifetime  of  the  decedent  was 
at  law  and  passed  to  the  administrator.  The  demand  on  ac- 
count of  waste  was  but  an  incident  to  the  main  suit  to  set 
aside  the  conveyance,  and  equity  draws  to  itself  the  deter- 
mination of  the  entire  controversy.  Unless  the  conveyance  is 
set  aside,  the  claim  for  waste  cannot  prevail.  It  does  not  ap- 
pear that  the  decedent  left  debts  for  the  payment  of  which 
her  real  estate  might  be  sold  under  order  of  the  court,  and 
the  administrator  therefore  had  no  interest  therein.  Such 
real  estate  descended  to  the  sole  heir.  With  her  alone,  so  far 
as  appears,  rests  the  right  to  have  the  alleged  fraudulent 
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conveyance  set  aside.    It  would  be  idle  to  substitute  as  plain- 
tiflP  a  party  without  right  to  prosecute  the  main  suit.    Draw- 
ing  conclusions  only  from  propositions  of  law  that  are  not 
disputed,  we  have  not  cited  authorities. 
Judgment  affirmed. 


Stauffer  bt  al.  v.  Martin  bt  al. 

[No.  6,727.    Filed  May  21,  1909.] 

1.  Descent  and  Distbibution. — Advancements. — Voluntary  Con- 
veyances,— Presumptions, — Burden  of  Proof. — ^A  voluntary  con- 
veyance from  a  father  to  his  child  is  presumed  to  constitute  an 
advancement,  and  the  burden  to  show  that  it  was  not  so  intended 
is  upon  the  child,    p.  677. 

2.  Deeds. —  Voluntary. —  Consideration. —  Presumptions. — ^A  volun- 
tary conveyance  is  one  made  without  any  consideration;  and 
where  a  consideration  is  named  in  a  deed,  the  presumption  is  that 
such  consideration  passed,    p.  678. 

3.  Deeds. — Consideration. — Family  Settlements. — Evidence. — ^Deeds 
executed  at  about  the  same  time  by  a  father  to  three  of  his  chil- 
dren, naming  a  money  consideration,  such  sons  executing  to  the 
father  mortgages  for  a  part  of  such  consideration,  do  not  con- 
stitute presumptive  evidence  of  a  family  settlement;  and  where 
the  evidence  as  to  the  voluntary  character  of  the  deeds  Is  con- 
flicting the  trial  court's  decision  is  final,    p.  678. 

4.  Bvtoence. — Declarations  of  Grantor  After  Execution  of  Deeds, — 
Declarations  of  a  father  that  certain  deeds  executed  to  three  of 
his  children  constituted  advancements  or  gifts,  made  ten  days 
after  the  execution  of  the  deeds,  are  incompetent,    p.  678. 

6.  Wftnesses. — Competency. — Heirs. — Record  Books. — In  an  action 
between  heirs,  aflfecting  the  property  of  decedent,  one  of  such 
heirs  Is  incompetent,  under  §522  Burns  1908,  §499  R.  S.  1881,  to 
testify  that  a  certain  book  was  a  family  record  book  in  which 
decedent  recorded  transactions  in  the  way  of  transfers  or  gifts 
of  property  to  his  children,    p.  678. 

6.  WmnsssES. — Competency. — Heirs. — Hand-writing  of  Decedent. 
— In  an  action  between  heirs,  affecting  decedent's  estate,  one  of 
such  heirs  is  competent  to  identify  the  decedent's  hand-writlnsr, 
such  fact  being  open  to  all,  but  such  heir  is  incompetent  to 
testify  that  she  saw  the  decedent  write  or  that  she  heard  his  dec- 
larations,   p.  679. 

7.  Appeal. —  Evidence. —  Exclusion. — Witnesses. — Heirs. — Statutes. 
— Exception. — Where  testimony  of  an  heir,  In  an  action  affecting 
the  property  of  decedent.  Is  wrongfully  excluded  on  the  ground 
that  such  heir  was  not  a  competent  witness  (§522  Bums  1908, 
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1499  B.  S.  1881),  the  appellant  mast,  by  the  record  on  appeal, 
plainly  show  that  the  testimony  came  within  an  exception  to  the 
statutory  rule.    p.  679.  « 

8.  New  Tbial. — Vewly-Discovered  Evidence, — BuhHequent  DecUtra- 
tions  of  Parties, — ^The  declarations  of  parties,  made  subsequent 
to  the  trial,  may  be  a  ground  for  a  new  trial  because  of  newly- 
discovered  evidence.  Stanley  v.  Peeples,  13  Ind.  232,  disapproved, 
p.  680. 

0.  New  Trial. — yewly-Discovered  Evidence, — Diligence. — Admis- 
sums  of  Parties, — Where  an  affidavit  showing  newly-discovered 
evidence  is  filed  in  support  of  a  motion  for  a  new  trial,  and  there 
Is  no  showing  of  any  diligence  In  seeking  direct  proof  of  the  issue, 
but  merely  a  showing  that  evidence  of  certain  admissions  by  the 
prevailing  parties  has  been  discovered,  the  proper  diligence  Is  not 
shown,    p.  680. 

10.  New  Trial. —  Newly-Discovered  Evidence. —  Affidavits. — Con- 
flict,— Appeal. — ^Where  affidavits  in  support  of,  and  in  opposition 
to,  the  granting  of  a  new  trial  because  of  newly-discovered  evi- 
daice,  are  conflicting,  the  decision  of  the  trial  court  thereon  is 
binding  on  appeal,    p.  681. 

iProm  Elkhart  Circuit  Court ;  James  8.  Dodge,  Judge. 

Action  by  Esther  M.  Stauffer  and  others  against  John 
O.  Martin  and  others.  From  a  judgment  for  defendants, 
plaintiffs  appeal.    Affirmed. 

William  J.  Davis,  Benjamin  0.  Schaefer,  Thomas  A,  Davis 
and  Deahl  &  Deahl,  for  appellants. 
Zook  &  Jay,  for  appellees. 

Hadlby,  J. — This  was  an  action  brought  by  appellants  to 
equalize  assessments  pending  the  distribution  of  the  estate 
of  Daniel  Martin,  deceased,  father  of  appellants  and  appel- 
lees. Trial  was  had  upon  the  petitions  of  appellants  and 
answers  of  appellees,  and  judgment  rendered  in  favor  of  ap- 
pellees. 

A  motion  for  a  new  trial  was  made  by  appellants,  which 
was  overruled.  This  ruling  is  the  only  error  assigned.  It  is 
urged  that  a  new  trial  should  have  been  granted,  on  tie 
grounds  of  the  insuflSciency  of  the  evidence,  and  that  the 
finding  is  contrary  to  law. 

The  evidence  is  very  meager,  and  consisted  wholly  of  the 
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introduction  of  deeds,  proof  of  the  value  of  the  lands  in- 
eluded  therein,  and  identity  of  the  parties.  The  deeds  show 
that  on  December  8,  1882,  deceased  conveyed  to  appellees 
David,  John  and  Franklin  Martin  eighty  acres  of  land  for 
the  consideration  of  $4,400  each  in  the  cases  of  David  and 
John  Martin,  and  $4,200  in  the  case  of  Franklin  Martin; 
that  on  the  same  day  David  Martin  executed  a  mortgage  for 
$1,400  on  said  land  to  appellee  Abraham  Martin,  and  John 
Martin  executed  a  mortgage  for  $1,400  on  said  land  to  the 
grantor,  Daniel  Martin,  which  mortgage  on  said  day  was  as- 
signed to  Abraham  Martin,  and  Franklin  Martin  executed 
a  mortgage  for  $1,200  on  said  land  to  the  grantor,  Daniel 
Martin ;  that  each  of  said  mortgages  has  since  been  paid  and 
satisfied;  that  on  December  11,  1882,  the  deceased  executed 
and  delivered  the  following  deeds :  One  to  appellant  Lizzie 
Grordon  for  forty  acres,  for  the  consideration  of  $2,000,  one 
to  appellant  Fanny  Loucks  for  forty  acres,  for  the  consider- 
ation of  $2,000,  one  to  Anna  Tyrer,  deceased,  mother  of  ap- 
pellee Otis  Tyrer  for  twenty  acres,  for  the  consideration  of 
$1,000,  one  to  appellant  Esther  Stauffer,  for  forty  acres,  for 
the  consideration  of  $2,000,  and  one  to  Maria  Martin,  an- 
other daughter,  since  deceased,  for  twenty  acres,  for  the  con- 
sideration of  $1,450. 

It  was  shown  that  the  various  tracts  of  land  described  in 
the  respective  deeds  were  reasonably  worth,  at  the  time  of 
said  conveyance,  the  amount  of  the  consideration  ex- 
1.    pressed  therein.    Upon  this  evidence,  appellants  con- 
fidently assert  that  they  were  entitled  to  a  judgment 
in  their  favor,  basing  their  claim  upon  the  legal  principle, 
well  established,  that  where  a  father  makes  a  voluntary  con- 
veyance of  his  real  estate  to  his  children,  it  will  be  pre- 
sumed that  the  same  was  made  as  an  advancement,  and  the 
burden  is  then  upon  the  grantee  of  such  conveyance  to  rebut 
this  presumption.    Ruck  v.  Biery    (1887),  110  Ind.  444; 
Scott  V.  Harris    (1891),   127   Ind.   520;    Gulp  v.    WUson 
(1892),  133  Ind.  294.    And  if  there  was  any  evidence  that 
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the  conveyances  here  shown  were  voluntary  in  a  tech- 

2.  nical  sense — that  is  without  any  consideration — our 
task  would  be  easy  and  this  opinion  would  end  here. 

But  such  is  not  the  case.  On  the  contrary,  the  deeds  intro- 
duced by  appellants,  and  upon  which  they  rely,  recite  that 
they  are  made  upon  a  money  consideration  equal  in  amount 
to  the  value  of  the  land.  Such  a  deed  does  not  raise  a  pre- 
sumption that  it  is  an  advancement.  14  Cyc,  171 ;  Kiger  v. 
Terry  (1896),  119  N.  C.  456,  26  S.  E.  38;  JftK^r'*  Appeal 
(1884),  107  Pa.  St.  221 ;  Newell  v.  NeweU  (1841),  13  Vt  24. 
Further  than  this,  three  of  the  appellees  gave  mortgages 
on  said  lands  for  nearly  one-third  of  their  value  and  paid 
them.    There  is  no  evidence  that  the  conveyances  were 

3.  voluntary.    Appellants  insist  that  the  fact  that  the 
deeds  were  all  made  near  the  same  time  indicated  a 

family  settlement.  But  the  expression  of  a  money  consider- 
ation in  a  deed  imports  that  that  consideration  was  paid,  and 
we  cannot  say,  in  the  face  of  the  court's  ruling  to  the  con- 
trary that  this  presumption  is  overthrown  by  an  indicated 
fact  that  contradicts  it.  • 

Appellants  offered  to  prove  declarations  of  the  decedent, 

showing  that  said  conveyances  were  made  as  advancements, 

which  declarations  were  made  some  ten  days  or  two 

4.  weeks  after  the  deeds  were  delivered.  The  evidence 
was  excluded.  Declarations  of  a  donor,  that  convey- 
ances are  advancements  or  gifts,  are  incompetent  unless 
made  before,  at  the  time,  or  immediately  after,  the  transac- 
tion and  as  a  part  of  the  res  gestae.  Harness  v.  Harness 
(1875),  49  Ind.  384;  Joyce  v.  HamUton  (1887),  111  Ind. 
163;  Thistlewaite  v.  Thistlewaite  (1892),  132  Ind.  355. 

On  the  trial  appellant  Lizzie  Gordon  was  called  in  her  own 

behalf,  and,  after  showing  that  she  was  one  of  the  parties  to 

the  action,  her  counsel  exhibited  to  her  a  book,  and 

5.  propounded  to  her  this  question:    "I  will  ask  you, 
Mrs.  Gordon,  to  look  at  this  book  which  I  offer  you, 

and  state  to  the  court  if  you  know  what  that  book  is."    To 
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which  witness  replied:  **Yes,  sir.*'  Then  she  was  asked  to 
*'Tell  the  court  what  that  book  is."  Upon  objection,  counsel 
offered  to  prove  as  follows:  "That  this  is  a  family  book,  a 
record  book,  kept  and  owned  by  the  father  of  witness,  Daniel 
Martin,  in  his  lifetime,  in  which  were  I'ecorded  transactions 
in  the  way  of  transfers  or  gifts  of  property  to  his  children." 
The  court  sustained  the  objection.  Under  §522  Bums  1908, 
§499  R.  S.  1881,  the  witness  was  incompetent  to  testify  to  the 
facts  embodied  in  the  offer  to  prove.  Such  facts  did  not 
come  within  the  rule  now  well  established,  that  parties  other- 
wise incompetent  under  this  statute  are  competent  to  testify 
as  to  matters  occurring  in  the  lifetime  of  decedent,  open  to 
the  observation  of  all  the  friends  and  acquaintances  of  the 
deceased.  Lamb  v.  Lamb  (1886),  105  Ind.  456;  Wallis  v. 
Luhring  (1893),  134  Ind.  447;  McDonald  v.  McDonald 
(1895),  142  Ind.  55.  We  cannot  conceive  how  witness  could 
have  testified  to  the  facts  embraced  in  the  oflfer  to  prove  with- 
out testifying  upon  information  gained  from  her  father,  or 
upon  facts  occurring  in  his  lifetime,  and  which  were  not 
necessarily  open  to  the  knowledge  and  observation  of  his 
friends  and  acquaintances.  It  was  proposed  to  prove  more 
by  her  than  merely  the  identity  of  the  book.  It  was 
proposed  to  show  whose  it  was,  by  whom  kept,  for  what  pur- 
pose kept,  and  what  it  purported  to  show,  all  relating  to 
matters  occurring  in  the  lifetime  of  the  deceased.  Witness 
would  have  been  competent  to  testify  to  the  fact  that 

6.  the  entries  and  statements  in  the  book  were  in  her 
father's  handwriting,  if  she  was  otherwise  qualified 

so  to  speak ;  but  she  was  not  competent  to  testify  that  she 
had  seen  him  making  entries  therein,  or  that  he  had  made 
declarations  in  the  absence  of  the  other  parties,  concerning 
it.  The  source  of  the  information  about  which  she  proposed 
to  testify  is  not  shown  by  the  record ;  and  since  it  is  a 

7.  rule,  made  so  by  statute,  that  she  was  incompetent  and 
her  ability  to  testify  on  some  matters  being  an  excep- 
tion, the  record  should  clearly  show  that  her  testimony  comes 
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within  the  exception  before  we  are  authorized  to  adjudge 
that  the  court  erred  in  excluding  it. 

Appellants  also  insist  that  their  motion  for  a  new  trial 

should  have  been  granted  on  the  ground  of  newly-discovered 

evidence  shown   by   affidavits   filed   by   parties,    all 

8.  of   whom,   with   possibly   one   exception,   were   con- 
nected  directly  or  indirectly   with  the  interests  of 

appellants.  The  evidence  thus  sought  to  be  disclosed  was  in 
the  nature  of  admissions  made  by  appellees,  all  of  which,  with 
but  two  exceptions,  were  made  subsequent  to  the  trial  of  this 
cause.  Appellees  filed  counter-affidavits,  each  respectively 
wholly  denying  the  admission  charged.  Appellees  contend 
in  support  of  the  ruling  of  the  court  that  since  it  is  shown 
by  the  affidavits  that  the  admissions  charged  to  have  been 
made  were  made  subsequently  to  the  trial,  they,  therefore, 
cannot  be  made  reasons  for  a  new  trial  on  the  ground  of 
newly-discovered  evidence.  To  support  this  position,  they 
cite  the  cases  of  Stanley  v.  Peeples  (1859),  13  Ind.  232;  Sul- 
livan V.  0 'Conner  (1881),  77  Ind.  149;  Crow  v,  Bronson 
(1891),  1  Ind.  App.  268.  These  cases  hold  in  accord  with 
appellees'  contention,  but  they  are  disapproved  on  this  jwint 
in  the  case  of  City  of  Indianapolis  v.  Tansel  (1901),  157  Ind. 
463. 

The  admissions  alleged  to  have  been  made  by  appellees, 
and  which  are  made  grounds  for  a  new  trial,  are  to  the  ef- 
fect that  the  ancestor,  Daniel  Martin,  deeded  the  lands 

9.  to  his  sons,  as  shown  by  the  records  introduced ;  that 
John  and  Daniel  Martin  were  compelled  to  pay  $1,400 

each  to  their  brother  Abraham  Martin,  and  Frank  Martin 
to  pay  $1,200  to  his  father ;  that  this  was  all  any  one  of  them 
paid  for  the  land  received,  and  that  the  book  sought  to  be 
identified  by  Lizzie  Gordon  on  the  trial  was  a  family  book, 
and  actually  set  out  the  accounts  of  Daniel  Martin,  the  an- 
cestor, with  each  of  his  children.  The  affidavit,  for  the  pur- 
pose of  showing  diligence  in  attempting  to  procure  the  testi- 
mony, is  made  by  Albert  Gordon,  and  is  to  the  effect  that 
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he  IS  the  husband  of  Lizzie  Qordon,  one  of  the  appellants, 
and  that  at  her  request,  and  that  of  the  other  appellants,  he 
spent  much  time  in  hunting  evidence  to  support  appellants' 
petition  and  to  prove  the  advancements  as  claimed  in  said 
petition;  that  he  made  diligent  inquiries  of  neighbors  and 
relatives  of  appellees  to  learn,  if  he  could,  any  declarations 
that  had  been  made,  by  appellees  as  to  such  advancements, 
and  names  several  persons  that  he  inquired  of,  none  of  whom 
were  the  persons  making  the  affidavits ;  but  he  says  that  he 
was  unable  to  learn  from  any  one  of  any  declarations  or  ad- 
missions of  appellees,  or  either  of  them,  in  relation  to  such 
advancements.  It  will  be  observed  that  this  affidavit  does 
not  show  that  any  effort  whatever  was  made  to  obtain  evi- 
dence  to  prove  the  facts  sought  to  be  proved  by  the  admis- 
sions. Whether  appellees  had  made  admissions  was  not  a 
question  involved  in  the  trial.  Whether  they  had  paid  any- 
thing for  the  lands  conveyed  to  them  was  a  question  in- 
volved, and  was  the  question  that  is  sought  to  be  shown  by 
the  admissions.  If,  however,  there  was  abundant  evidence 
obtainable  to  show  the  fact  that  such  conveyance  was 
voluntary  and  appellants  did  not  avail  themselves  of 
it,  they  should  not  be  permitted  to  have  a  new  trial  on 
this  ground.  The  affidavit  does  not  show  that  high  degree 
of  diligence  required  by  our  authorities.  Morrison  v.  Carey 
(1891),  129  Ind.  277;  Anderson  v.  Hathaway  (1892),  130 
Ind.  528;  Johnson  v.  Brown  (1892),  130  Ind.  534;  McDon- 
aid  V.  Coryell  (1893),  134  Ind.  493;  Pfaffenhack  v.  Lake 
Shore,  etc,  R.  Co.  (1895),  142  Ind.  246;  Zimmerman  v. 
Weigel  (1902),  158  Ind.  370.  The  affidavits  under  consider- 
ation were  contradictory  in  every  material  matter. 
10.  The  lower  court,  by  its  ruling,  determined  the  weight 
and  force  of  the  testimony  sought  to  be  made  avail- 
able. This  decision  of  the  court  is  binding  upon  us.  Ste- 
vens v.  Leonard  (1900),  154  Ind.  67,  77  Am.  St.  446;  Mes- 
senger  v.  State  (1899),  152  Ind.  227;  City  of  Indianapolis 
V.  Tansel,  supra.    In  Messenger  v.  State,  supra,  the  court 
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say:  ''The  evidence  presented  upon  the  qnestion  of  the  al- 
leged misconduct,  as  we  have  said,  was  conflicting,  and  its 
weight  and  force,  therefore,  became  a  matter  to  be  deter- 
mined solely  by  the  trial  court.  The  latter,  under  the  cir- 
cumstances, had  better  opportunities  and  means  of  testing 
the  credibility  of  the  statements  made  by  the  several  affiants, 
and  thereby  ascertaining  the  truth  in- regard  to  the  matter 
under  investigation,  than  we  have ;  and,  by  overruling  the 
motion  for  a  new  trial,  the  court  in  effect  decided  the  issue 
raised  adversely  to  the  contention  of  appellant,  and,  there 
being  evidence  which  fully  sustains  its  decision  upon  that 
issue,  we,  in  obedience  to  the  well-settled  rule  of  appellate 
procedure,  must  abide  by  its  ruling."  We  find  no  reversible 
error  in  the  record.    Judgment  affirmed. 


Casey  v.  Luken. 

[No.  6,471.     Bnied  May  21,  1909.] 

1  Contracts. — Statute  of  Frauds, — Real  Estate, — Imperfect  De- 
scription.— Evidence, — ^A  contract  for  the  sale  of  real  estate 
which  contains  such  a  description  thereof  as,  aided  by  extrinsic 
evidence,  is  sufficient  to  enable  one  to  identify  the  land,  is  not 
within  the  statute  of  frauds,    p.  683. 

2.  CoNTBACTS. — Sales  of  Real  Estate. — Description. — Statute  of 
Frauds. — ^A  contract  by  which  defendant  agreed  to  pay  to  plain- 
tiff $300  for  a  quitclaim  deed  to  "the  Casey  farm,  to  be  sold  on 
a  vendi  sale  April  22,  1905,  at  Knox,"  is  within  the  statate  of 
ftauds,  there  being  no  description  of  the  land.    p.  683. 

From  Starke  Circuit  Court;  J.  C.  Nye,  Judge. 

Action  by  Mary  E.  Casey  against  William  Luken.  Prom 
a  judgment  for  defendant,  plaintiff  appeals.    Affirmed. 

William  J.  Reed,  for  appellant. 
n.  R.  Robbins,  for  appellee. 

Watson,  C.  J. — This  action  was  brought. by  appellant 
against  appellee  to  enforce  the  collection  of  $300,  upon  a 
written  contract,  which  is  as  follows : 

"This  contract  witnesseth  that  in  the  event  the  Casey 
farm,  to  be  sold  on  a  vendi  sale  April  22, 1905,  at  Enox, 
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ahall  be  bid  in  or  sold  at  such  sale  to  William  Luken  or 
any  person  in  his  behalf,  that  said  Luken  will  pay  to  W. 
J.  Reed  for  Mrs.  Mary  E.  Casey,  widow  of  William 
Casey,  deceased,  $300  for  a  quitclaim  deed  for  her  in- 
terest therein.'' 

The  court  sustained  the  demurrer  to  the  amended  complaint, 
and,  the  appellant  refusing  to  plead  further,  judgment  was 
rendered  in  favor  of  appellee. 

The  question  here  involved  is  whether  the  contract  suffi- 
ciently describes  the  real  estate,  or,  in  fact,  describes  any  real 
estate  so  as  to  be  enforcible  under  the  statute  of 

1.  frauds.    It  is  true,  as  appellant  contends,  that,  where 
the  description  of  real  estate  is  indefinite,  such  real 

estate  may  be  identified  by  extrinsic  evidence,  and  in  such  a 
case  the  contract  would  not  be  void  for  uncertainty ;  but  this 
rule  does  not  apply  where  there  is  a  total  absence  of  descrip- 
tion. It  means  descriptions  which  are  legal  in  themselves, 
but  which,  in  the  absence  of  parol  testimony,  might  be  ap- 
plied to  some  other  or  different  real  estate  than  that  intended 
to  be  described.  In  the  case  of  Lowe  v.  Harris  (1893),  112 
N.  C.  472,  17  S.  E.  539,  22  L.  R.  A.  379,  the  court  said : 
**The  question  is  whether  the  word  *  description'  is  to  be 
taken  in  its  ordinary  and  legal  signification — ^that  is,  a 
description  which  has  a  legal  susceptibility  of  being  aided  by 
testimony  so  as  to  identify  the  land — or  whether  it  means  a 
description  which  in  law  is  no  description  whatever  and  is 
sometimes  called  an  'insufficient  description,'  I  am  unable 
to  conceive  of  any  principle  upon  which  the  latter  proposi- 
tion can  be  supported." 

It  will  be  seen  by  examination  of  this  contract  that  it  is 

wholly  lacking  of  any  description  whatever.    It  does  not 

even  designate  the  county  or  state  wherein  this  farm 

2.  is  located.    It  is  well  settled  under  the  authorities 
that  a  contract  for  the  purchase  or  sale  of  real  estate 

must  describe  the  same,  or  at  least  must  describe  the  land 
ivith  such  certainty  that  the  property  may  be  identified. 
Baldwin  v.  Kerlin  (1874),  46  Ind.  426;  MUler  v.  Campbell 


684  APPELLATE  COURT  OP  INDL/^A, 


Tilson  V.  HooBler,  etc..  Fruit  Co. — 43  Ind-  App.  684. 

(1875),  52  Lid.  125;  Gigos  v.  Cochran  (1876),  54  LicL  593; 
Newman  v.  PerriU  (1880),  73  Ind.  153;  Pulse  v.  Miliar 
(1881) ,  81  Ind.  190.  The  court,  in  the  case  of  PuUe  v.  Milr 
ler,  supra,  in  passing  upon  a  contract  wherein  the  descrip- 
tion of  the  real  estate  was  held  to  be  insufficient  in  the  agree^ 
ment  and  therefore  within  the  statute  of  frauds,  said:  ''A 
contract  for  the  conveyance  of  lands  must  describe  the  prop- 
erty upon  which  it  is  intended  to  operate.  If  there  is  no 
description  of  the  land,  the  statute  prohibits  the  enforcement 
of  the  agreement"  The  court  did  not  err  in  sustaining  the 
demurrer  to  the  amended  complaint. 
Judgment  affirmed. 


TiLSON,  Administrator,  v.  Hoosier  Tropical 

Fruit  Company. 

TNo.  6,679.    Filed  May  21,  1909.] 

1.  Decedewts*  Estates. — Final  Settlement — Pending  Claims. — 
Under  §2906  Bums  1908,  Acts  1888,  p.  151,  §19,  the  accounting 
which  an  administrator  is  required  to  make  at  the  end  of  one 
year  from  the  issuing  of  letters  and  notice  thereof  is  not  neces- 
sarily final,  and  a  final  settlement  of  a  decedent's  estate  cannot 
be  made,  while  there  are  properly  filed  and  unallowed  claims 
pending  against  same.    p.  686. 

2.  Decedents*  Estates. — Claims, — Time  of  Filing. — Statutes. — 
Under  §2828  Burns  1008,  Acts  1883,  p.  151.  §5,  one  year,  and 
under  certain  circumstances  a  longer  time,  is  allowed  from  the 
time  of  the  appointment  of  an  administrator  and  the  publication 
of  notice  thereof,  within  which  to  file  claims  against  the  estate, 
p.  687. 

From  Johnson  Circuit  Court;  William  E.  Deupree, 
Judge. 

Claim  by  the  Hoosier  Tropical  Fruit  Company  against 
Frank  C.  Tilson,  as  administrator  of  the  estate  of  Ora  L. 
Tilson,  deceased.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Afflrmed. 

Oeorge  I.  White  and  Fred  R,  Owens,  for  appellant. 
William  Feathemgill,  for  appellee. 
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Babb,  J. — On  May  31, 1906,  appellant  was  duly  appointed 
by  the  Johnson  Circuit  Court  as  administrator  of  the  estate 
of  Ora  L.  IJiJbson,  deceased.  He  qualified  and  gave  bond,  as 
required  by  law,  and  gave  due  notice  of  his  appointment. 
On  May  27,  1907,  appellee  filed  a  claim  against  the  estate  of 
the  decedent,  in  the  office  of  the  clerk  of  the  Johnson  Circuit 
Court;  and  said  claim  was  duly  placed  upon  the  claim  docket 
of  said  court,  as  a  claim  against  said  estate.  On  June  3, 
1907,  appellant,  as  such  administrator,  noted  on  said  docket 
his  refusal  to  allow  said  claim,  and  thereupon,  on  the  same 
day,  filed  what  purported  to  be  his  final  account  and  settle- 
ment of  said  estate,  and  caused  notice  to  be  given  of  the 
hearing  of  such  final  settlement  on  June  25,  1907.  Said 
estate  was,  at  tlfe  time  of  filing  said  account,  fully  settled 
and  administered  upon,  except  as  to  the  claim  of  appellee. 
Appellee  appeared  at  the  date  set  for  the  hearing  of  the 
final  account,  and  excepted  to  the  same,  on  the  ground  that 
his  claim  was  still  pending  and  undisposed  of.  The  court 
sustained  the  exception,  and  refused  to  declare  the  estate 
closed  and  settled,  or  to  discharge  the  appellant  as  admin- 
istrator.   From  this  order  appellant  appeals. 

Appellant's  contention  is  that,  inasmuch  as  the  appellee's 
claim  was  not  filed  more  than  thirty  days  before  he  filed  what 
is  assumed  to  be  his  final  account  and  settlement,  and  the 
same  being  filed  after  the  lapse  of  one  year  from  the  date  of 
his  appointment  as  administrator  and  the  giving  of  notice 
of  such  administration,  the  appellee's  claim  is  barred.  Ap- 
pellee contends,  on  the  other  hand,  that  he  had  one  year 
from  the  giving  of  notice  of  administration  within  which  to 
file  his  claim  against  the  estate,  and  that  as  his  claim  was 
filed  within  the  year  it  was  a  claim  pending  and  undisposed 
of  at  the  time  the  alleged  final  settlement  was  filed,  and  that 
there  could  be  no  final  settlement  made  by  the  administrator 
while  his  claim  was  pending  and  undisposed  of. 

Prior  to  the  enactment  of  the  law  governing  the  settle- 
ment of  decedents'  estates  (Acts  1881,  p.  423),  the  statute 
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upon  the  subject  of  the  filing  and  allowance  of  claims  against 
decedents'  estates  required  that  a  statement  of  the  nature 
and  account  of  every  claim  against  an  estate  should  be  filed 
in  the  office  of  the  clerk  of  the  proper  court  within  one  year 
from  the  date  of  the  appointment  of  the  administrator  and 
notice  of  administration,  or  no  costs  could  be  recovered 
against  the  executor  or  administrator.  It  was  further  pro- 
vided that  after  the  expiration  of  one  year  from  such  ap- 
pointment and  notice,  if  such  claim  be  not  filed  within  at 
least  thirty  days  before  the  final  settlement  of  the  estate,  it 
should  be  barred.  2  R.  S.  1852,  p.  260,  §62.  The  present 
statute  on  the  subject  (§2828  Bums  1908,  Acts  1883,  p.  151, 
§5),  provides  substantially  that  all  claims  against  a  de- 
cedent's estate  shall  be  filed  in  the  office  of  *the  clerk  of  the 
court  in  which  the  estate  is  pending,  and  if  filed  after  the  ex- 
piration of  one  year  from  the  giving  of  notice  by  the  executor 
or  administrator  of  his  appointment,  they  shall  be  prosecuted 
at  the  cost  of  the  claimant,  and  if  not  filed  at  least  thirty 
days  before  the  final  settlement  of  the  estate  they  shall  be 
barred. 

Section  2906  Burns  1908,  Acts  1883,  p.  151,  §19,  provides 
that  at  the  end  of  one  year  from  the  issuing  of  letters  and 

notice  thereof,  or  so  soon  thereafter  as  the  sale  notes 
1.    for   personal   property   shall   mature,    the   executor 

or  administrator  shall  file  a  true  and  complete 
account  of  all  the  assets  of  the  estate  of  the  decedent  which 
shall  have  come  to  his  hands,  and  of  all  disbursements  made 
by  him,  etc.  Section  2914  Bums  1908,  §2392  R.  S.  1881, 
provides :  *  *  If  upon  such  accounting  and  approval,  it  shall 
appear  to  the  court  that  the  estate  is  solvent,  and  that  there 
are  claims  allowed  against  the  estate  remaining  unpaid,  the 
court  shall  order  the  moneys  remaining  in  the  hands  of  the 
executor  or  administrator  to  be  applied  to  the  payment  of 
expenses  of  administration  and  of  such  claims.  If  the 
moneys  on  hand  be  sufficient  therefor,  and  there  remain  no 
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claims  pending  for  allowance,  and  no  debts  due  the  estate 
remaining  for  collection,  the  court  shall  enter  an  order  for 
the  final  settlement  of  the  estate." 

It  is  asi^umed  by  appellant  that,  at  the  expiration  of 
the  year,  the  administrator  may  make  a  final  settle- 
ment, regardless  of  the  question  as  to  whether  claims  are 
pending  against  the  estate,  and  undisposed  of.  We  think 
this  assumption  is  unwarranted.  The  account  which  the 
administrator  is  required  to  give  of  his  trust,  at  the  expira- 
tion of  the  year,  is  not  necessarily  a  final  account,  and  no 
final  settlement  can  be  made  if  claims  have  been  properly 
filed  against  the  estate,  and  are  pending  and  unallowed. 

Under  the  statute  (2  R.  S.  1852,  p.  260,  §62)  governing 

the  filing  of  claims  against  decedents'  estates,  it  is  manifest 

that  it  was  the  purpose  of  the  legislature  to  give  to 

2.  creditors  one  year  from  the  taking  out  of  letters  of  ad- 
ministration, and  the  giving  of  the  proper  notice 
thereof,  in  which  to  file  claims  against  such  estates.  There 
is,  it  is  true,  a  slight  difference  in  the  phraseology  of  the  act 
of  1881  (Acts  1881,  p.  423,  §2392  R.  S.  1881)  governing  the 
same  subject.  The  one  act  does  not  undertake  to  repeal  the 
other.  The  provisions  of  the  two  sections  are*not  inconsistent 
in  any  sense,  and  we  think  it  manifest,  construing  all  the 
various  sections  of  the  statute  relating  to  the  subject  to- 
gether, and  in  connection  with  the  law  as  it  existed  at  the 
time  of  the  enactment  of  the  present  statute,  that  it  was  the 
purpose  and  intention  of  the  legislature  to  give  to  creditors 
under  the  present  law  the  same  time  in  which  to  file  their 
claims  against  decedents'  estates  that  they  had  under  the 
law  as  it  was  originally  enacted,  and  that,  if  a  claim  was  prop- 
erly filed  against  a  decedent's  estate  within  one  year  from 
the  taking  out  of  letters  of  administration  and  the  giving  of 
notice  thereof,  no  final  settlement  could  be  made  while  such 
claim  was  pending  and  undisposed  of ;  but  that,  as  to  claims 
not  filed  prior  to  the  expiration  of  the  year,  they  would  be 
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barred,  unless  filed  thirty  days  before  the  filing  of  the  final 
settlement. 
The  judgment  of  the  court  below  is  afiBrmed* 


Garretson  v.  Garretson  et  al. 

[No.  0415.    Filed  May  25,  1909.] 

1.  Appeal. — Special  Finditiffs, — Omissions. — Burden  of  Proving  De- 
fense,— Partitioti, — Legal  and  Equitable  Interest  in  Lands. — ^In  a 
suit  for  partition,  where  the  complaint  alleged  a  fee-simple  title, 
and  the  answer  admitted  same  but  set  out  an  equitable  title  In 
defendant,  such  defense  must  be  shown  by  affirmative  special 
findings  In  order  that  the  court  on  appeal  may  determine  the 
merits  thereof,  a  failure  to  find  the  facts  set  out  in  the  answer 
constituting  a  finding  that  such  facts  had  not  been  proved,    p.  691. 

2.  Tbtal. —  Special  Findings. —  Inferences. — Intendments. — Special 
findings  cannot  be  aided  by  Inferences  or  intendments,    p.  692. 

3.  Descent  and  Distbibution. — Rights  of  Widow. — Mortgages. — 
A  widow  is  entitled  to  one-third  of  her  deceased  husband's  real 
estate,  though  she  Joined  him  in  the  execution  of  a  mortgage 
thereon,  if  the  other  two-thirds  thereof  is  sufficient  to  pay  the 
mortgage  debt    p.  692. 

4.  TBLA.L. — Special  Findings. — Title. — Descent  and  Distribution. — 
Special  findings  showing  that  decedent  died  intestate,  the  owner 
of  mortgaged  real  estate,  leaving  as  his  heirs  a  widow,  three  sons 
and  a  daughter,  that  two  sons  conveyed  their  interests  to  the 
mother,  that  the  mother  died  testate  devising  her  real  estate  tc 
the  other  son,  and  that  the  daughter  died  intestate  leaving  the 
three  sons  as  her  only  heirs,  do  not  support  a  claim  that  the 
widow  became  the  legal  owner  of  a  one-third  interest  subject  to 
the  payment  of  the  residue  of  the  mortgage  after  applying  the 
other  two-thirds  to  the  liquidation  thereof,  and  that  therefore 
such  daughter  had  no  beneficial  interest,    p.  692. 

5.  Tbial. —  Special  Findings. —  Erroneous  Calculations. —  Special 
findings  showing  that  the  value  of  certain  real  estate  is  $6,400, 
that  appellant  received  as  rent  $3,520,  and  that  he  is  entitled  to 

•  credits  In  the  sum  of  $4,717,  require  a  credit  In  his  favor  of 
$1,197.    p.  693. 

6.  Pabtition. —  Value  of  Lands. — Liens. —  Decrees. — Interests. — 
Where  plaintiffs  are  the  legal  owners  of  interests  in  lands  which 
cannot  be  divided,  a  decree  in  partition  should  not  value  such 
interests  and  provide  that  defendant  upon  payment  thereof 
should  become  the  owner  thereof,  but  should  direct  a  sale.    p.  693. 
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Prom  Hnntington  Circuit  Court ;  Samuel  E,  Cook,  Judge. 

Suit  by  John  Garretson  and  another  against  James  S.  Gar- 
retson. From  a  decree  for  plaintiffs,  defendant  appeals. 
Reversed. 

M.  L.  Spencer,  W.  A.  Branyan  and  W.  D.  Earner,  for  ap- 
pellant. 
Fred  H.  Bowers  and  Milo  N.  Feightner,  for  appellees. 

Hadley,  C.  J. — This  was  a  suit  by  appellees  John  and 
Charles  Garretson  against  appellant  for  partition.  The  com* 
plaint  is  in  two  paragraphs — the  first,  in  the  usual  form,  and 
averring  that  the  estate  cannot  be  divided  without  damage  to 
the  owners,  the  second,  for  a  partition  and  accounting  on  the 
part  of  appellant  for  the  rents  and  profits.  To  this  com- 
plaint appellant  averred  by  way  of  answer,  that  while  said 
appellees  had  the  legal  title  to  ten  fifty-fourths  of  the  land, 
they  have  no  beneficial  interest  in  said  real  estate,  for  the 
reason  that  the  ancestor,  Gideon  Garretson,  prior  to,  and  at 
his  death  on  March  1,  1880,  was  the  owner  of  said  real  estate 
and  other  lands  in  said  county;  that  he  died  intestate  on 
March  1,  leaving  surviving  as  his  heirs  at  law  his  widow  and 
his  children,  appellant  and  appellees  herein,  and  a  daughter, 
Margaret ;  that  said  Gideon  Garretson  prior  to  his  death  had 
executed  certain  bonds  and  mortgages,  and  pledged  all  of  his 
real  estate  to  the  payment  of  the  same ;  that  at  the  death  of 
said  Gideon  Garretson  his  entire  estate  was  not  of  sufficient 
value,  if  it  had  all  been  converted  into  money,  to  pay  the 
debts  aforesaid  without  subjecting  to  sale  the  interest  of  the 
widow.  There  are  other  averments  in  the  answer  which  is 
quite  voluminous,  but  for  the  purpose  of  this  case  it  is  un- 
necessary more  fully  to  set  them  out  than  we  have  done. 

The  questions  presented  are  upon  exceptions  to  the  con- 
clusions of  law  stated  upon  a  special  finding  of  facts  made 
by  the  court.  The  finding  of  facts  shows  that  Gideon  Gar- 
retson in  his  lifetime  was  the  owner  of  the  eighty  acres  of 
Vol.  43— i4 
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land  described  in  the  complaint ;  that  he  and  his  wife,  Sarah 
A.  Garretson,  executed  a  mortgage  on  said  real  estate  to  the 
Citizens  State  Bank,  one  of  the  appellees  herein ;  that  after- 
wards said  Gideon  Garretson  died  intestate,  the  owner  of  said 
real  estate,  and  leaving  as  his  only  heirs  at  law  his  wife, 
Sarah  A.  Garretson,  his  daughter,  Margaret  Garretson,  and 
his  three  sons,  John,  Charles  and  James  Garretson;  that, 
soon  after  the  death  of  said  Gideon,  John  and  Charles  con- 
veyed the  interest  in  said  land  that  they  had  inherited  from 
their  father  to  their  mother,  and  their  brother  James  and 
sister  Margaret ;  that  thereafter  the  mother,  Sarah  Garretson, 
died  testate,  and  by  the  terms  of  her  will  devised  her  interest 
in  said  real  estate  to  her  said  son  James,  who  still  held  the 
interests  before  acquired ;  that  thereafter,  on  September  15, 
1895,  said  Margaret  Garretson  died,  the  owner  in  fee  simple 
of  the  undivided  fifteen  fifty-fourths  of  the  real  estate 
described  in  the  complaint;  that  she  left  surviving  her  as 
her  only  heirs  at  law  appellant,  James  Garretson,  and  appel- 
lees John  and  Charles  Garretson,  who  are  her  brothers ;  that 
appellant  was,  on  September  15,  1895,  the  owner  of  the  un- 
divided thirty-nine  fifty-fourths  of  said  real  estate ;  that  said 
appellant  was  in  the  absolute  and  exclusive  possession  of  the 
whole  of  said  real  estate  prior  to  the  death  of  Margaret  Gar- 
retson, and  since  said  day  until  the  present  time,  and  has 
received  all  the  rents  and  profits  therefrom ;  that  the  reason- 
able rental  value  of  said  real  estate  for  said  time  is  $3,520 ; 
that  said  appellant  paid  out,  and  for  which  amount  he  is  en- 
titled to  credit,  interest  on  the  mortgage  on  said  real  estate 
amounting  to  $2,540,  on  the  principal  of  said  mortgage,  $500, 
for  necessary  and  valuable  improvements  on  said  real  estate, 
$1,200,  and  taxes  on  said  real  estate,  $477 ;  that  there  is  a 
valid  existing  mortgage  on  said  real  estate  in  favor  of  appel- 
lee Citizens  State  Bank  in  the  sum  of  $3,300,  with  interest  at 
six  per  cent  from  June  1,  1906 ;  that  the  whole  of  said  real 
estate  is  of  the  reasonable  value  of  $6,400. 
The  court  then  proceeds  to  find  the  respective  interest  of 
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each  party  and  finds  that  the  amount  of  said  mortgage,  to- 
gether with  the  sum  of  $221,  the  amount  with  which  appel- 
lant should  be  credited,  as  excess  paid  out  over  the  amount 
received  as  rents,  making  a  total  amount  of  $3,521, 
should  be  charged  against  said  land,  which  amount  should  be 
deducted  from  the  value  of  the  land  and  the  residue  be  dis- 
tributed, forty-four  fifty-fourths  to  appellant,  James  Garret- 
son, and  ten  fifty-fourths  to  appellees  John  and  Charles  Gar- 
retson. The  court  also  finds  that  the  estate  cannot  be  di- 
vided and  the  shares  set  off  without  damage  to  the  owner. 
As  conclusions  of  law,  the  court  stated  that  appellees  John 
and  Charles  Garretson  are  the  owners  of  the  undivided  ten 
fifty-fourths  of  said  real  estate ;  that  the  mortgage  of  appel- 
lee Citizens  State  Bank  is  a  first  lien  on  said  real  estate;  that 
appellees  John  and  Charles  are  entitled  to  hold  a  lien  on  said 
real  estate  for  their  interest  in  the  sum  of  $533.14 ;  that  ap- 
pellant be  given  sixty  days  within  which  to  pay  said  lien  and 
retain  said  land,  and  on  failure  to  do  so  that  said  real  estate 
be  sold  by  a  commissioner,  and  the  proceeds,  after  payment 
of  costs  and  expenses,  and  the  payment  of  said  mortgage,  and 
the  payment  to  appellant  of  the  sum  of  $221,  be  divided, 
giving  appellees  John  and  Charles  Garretson  five  fifty- 
fourths  each,  and  appellant,  James  Garretson,  the  remaining 
forty-four  fifty-fourths. 

Appellant  presents  two  questions  for  our  consideration: 
(1)  That,  at  the  time  of  the  death  of  Gideon  Garretson,  there 

was  a  mortgage  on  the  land  sufficient  to  exhaust  two- 
1.    thirds  thereof,  and  that  since  the  widow  was  entitled 

to  receive  one-third  thereof  free  from  the  mortgage, 
after  deducting  this  one-third  interest,  nothing  would  remain 
for  the  other  heirs,  and  since  said  widow  devised  all  of  her 
interest  to  appellant,  he  therefore  took  the  whole  of  the 
equity  in  the  land,  and  Margaret  had  no  beneficial  interest  in 
the  land  at  the  time  of  her  death,  and  consequently  appel- 
lees John  and  Charles  inherited  nothing  but  a  bare  legal  title, 
and  have  no  beneficial  interest  therein.     (2)    That,  in  deter- 


692  APPELLATE  COURT  OP  INDIANA, 

Garretson  v.  Garretson — 43  Ind.  App.  688. 

mining  the  amount  of  the  charges  on  said  land  and  the  value 
of  appellees'  interest  in  the  same,  the  court  made  an  error  in 
computing  the  amount  of  credits  appellant  should  be  given. 
It  is  unnecessary  for  us  to  decide  the  first  question,  since  the 
special  finding  is  insufficient  to  present  it.  The  complaint 
avers  a  fee-simple  interest  in  said  land  in  appellees  Jolin  and 
Charles  Garretson.  The  answer  admits  the  legal  title  in  said 
appellees  in  said  land  to  the  extent  averred  in  the  complaint, 
but  seeks  to  show  that  while  said  appellees  have  the  legal 
title,  they,  in  fact,  have  no  beneficial  interest.  The  burden 
was  upon  appellant  to  prove  this  affirmative  matter  set  up 
in  his  answer,  but  the  finding  of  facts  fails  to  show  that  this 
affirmative  matter  was  proved.  It  therefore  must  stand  as  a 
finding  against  the  party  having  the  burden,  the  appellant  in 
this  case.  Bell  v.  Cor  bin  (1894),  136  Ind.  269;  Vannoy  v. 
Duprez  (1880),  72  Ind.  26. 

We  cannot  aid  a  special  finding  with  inferences  or  intend- 

ments.    Bradway  v.   Choenendyke    (1899),  153  Ind.   508; 

Hill  V.  Swihart  (1897),  148  Ind.  319.    If  we  were 

2.  permitted  to  speculate,  we  might  conclude  that,  sinoe 
the  ancestor  died  seized  of  other  lands  upon  which  the 

mortgage  here  discussed  was  a  lien,  in  the  adjustment  of  the 

estate  the  widow  obtained  her  one-third  from  such  other 

lands.     It  is  clear  from  the  findings  that  she  did  not  select  it 

from  the  land  in  question.    We  do  not  controvert  the 

3.  proposition  of  appellant,  and  cases  cited  in  support 
thereof,  that  the  widow  is  entitled  to  one-third  of  her 

husband's  real  estate,  free  from  her  husband's  debts  and 

even  of  a  mortgage  in  which  she  has  joined,  if  the  two-thirds 

is  sufficient  to  satisfy  it ;  but  the  court  finds  specifically  that 

Margaret  Garretson  died  the  owner  of  fifteen  fifty- 

4.  fourths  of  the  land,  leaving  appellant  and  appellees 
John  and  Charles,  her  brothers,  as  her  only  heirs,  and 

that  they  took  this  interest  subject  only  to  its  proportion  of 
the  mortgage.  This  finding  is  unquestioned  and  undisputed. 
The  court  does  not  find  whence  she  derived  her  title,  or  that 
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all  the  interest  she  had  was  what  she  inherited  from  her 
father  and  received  by  conveyance  from  her  brothers  John 
and  Charles.  Neither  does  the  court  find  that  the  mother 
died  owninsT  one-third  of  the  land,  and  that  this  interest 
passed  to  appellant  by  her  will.  The  court  only  finds  that 
whatever  interest  she  owned  at  the  time  of  her  death  went 
to  appellant  under  her  will.  From  the  facts  thus  found,  in 
the  absence  of  other  objections,  we  cannot  say  that  said  find- 
ings show  that  the  mother  became  vested  with  one-third  of 
said  real  estate,  subject  only  to  the  residue  of  the  mortgage 
unpaid  after  the  other  two-thirds  had  been  applied  to  its 
'liquidation,  by  virtue  of  her  widow's  rights,  and  that  Mar- 
garet, at  the  time  of  her  death,  had  only  a  bare  legal  title  to 
fifteen  fifty-fourths,  and  no  beneficial  interest  whatever. 

As  to  the  second  question,  it  appears  that  the  court  did 

commit  an  error  in  calculating  the  value  of  the  interest  of 

appellees  John  and  Charles.    By  the  special  findings 

5.  it  is  shown  that  the  value  of  the  land  is  $6,400 ;  that 
appellant  has  received  as  rents  $3,520 ;  that  he  is  en- 
titled to  credits  for  money  expended  on  the  land  in  principal 
and  interest  on  the  mortgage,  improvements,  and  taxes, 
$4,717,  leaving  an  excess  of  credits  chargeable  to  the  land  of 
$1,197,  instead  of  $221  as  found  by  the  court.  Adding  to 
this  the  amount  of  the  mortgage,  which  is  found  to  be  $3,300, 
makes  a  total  of  charges  against  the  land  of  $4,497,  instead 
of  $3,521  as  stated. 

The  court,  in  order  to  avoid  a  sale  of  said  real  estate, 

sought  to  determine  the  value  of  the  interests  of  appellees  in 

said  land.    In  so  doing,  by  reason  of  the  miscalcula- 

6.  tion  before  shown,  he  found  the  value  of  said  interests 
to   be   $533.14,   where,   by   proper   calculation,    the 

amount  would  be  $352.50.  It  is  urged  as  an  objection  that 
conclusions  four  and  five  state  that  said  sum  of  $533.14,  rep- 
resenting appellees'  interests,  is  a  lien  upon  said  real  estate, 
and  that  appellant  be  given  sixty  days  within  which  to  pay 
said  lien  and  retain  said  land,  and  on  his  failure  to  do  so 
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said  real  estate  be  sold  and  the  proceeds  divided  as  hereinbe^ 
fore  set  out.  The  decree  entered  upon  said  conclusions  con- 
forms thereto.  Aside  from  the  error  in  amount^  this  order 
is  an  invalid  one,  since  appellees  have  more  than  a  lien  on 
the  land.  They  each  have  title  in  fee  simple  to  five  fifty- 
fourths  of  it,  subject  only  to  the  charges  stated,  and  the  only 
way  they  can  be  divested  of  title  is  by  sale  under  order  of 
court,  or  by  their  conveyance.  The  court  has  considerable 
latitude  in  the  form  of  order  for  partition,  where,  as  here, 
there  are  charges  against  the  land,  and  one  party  holds  a 
large  proportion  of  the  interests,  and  the  land  is  indivisible ; 
but,  in  making  such  order,  it  should  be  drawn  so  as  to  be 
effective  in  making  a  good  title  in  the  purchaser  or  holder. 
The  order  here  made  does  not  provide  for  the  conveyance 
of  the  interests  of  appellees  to  appellant,  if  he  should  elect  to 
pay  the  value  thereof  to  appellees,  as  found  by  the  court,  or 
in  any  manner  stipulate  how  their  interests  shall  become 
vested  in  appellant. 

The  conclusions  of  law  and  decree  thereon  specified  that 
in  the  event  appellant  failed  to  pay  the  sums  before  described 
to  appellees  within  sixty  days,  then  the  lands  should  be  sold 
by  a  commission  and  the  proceeds  divided  as  follows:  (1) 
To  the  payment  of  the  costs  of  this  proceeding;  (2)  to  the 
satisfaction  of  the  mortgage  to  the  Citizens  State  Bank;  (3) 
to  the  payment  to  James  Garretson  of  the  sum  of  $221 ;  (4) 
the  remainder  to  be  divided,  giving  appellees  each  five  fifty- 
fourths  and  the  remaining  forty-four  fifty-fourths  to  James 
Garretson.  As  we  have  shown,  the  land  is  chargeable  with 
$1,197  due  to  appellant  as  excess  of  expenditures  over  re- 
ceipts, and  therefore  the  third  specification  is  erroneous,  as  to 
the  amount  that  should  be  paid  appellant  out  of  the  proceeds, 
the  amount  to  be  paid  James  being  $1,197  instead  of  $221. 
The  decree  of  the  court  should  therefore,  in  substance,  be 
that  the  land  should  be  sold  by  a  commissioner,  and  the  pro- 
ceeds remaining,  after  the  payment  of  costs  and  expenses, 
the  amount  of  the  mortgage  to  the  Citizens  State  Bank  and 
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$1,197  to  appellant,  distributed,  five  fifty -fourths  to  each  of 
the  appellees  John  and  Charles,  and  forty-four  fifty-fourths 
to  api>ellant. 

The  decree  is  reversed,  with  instructions  to  restate  the  con- 
clusions of  law  and  enter  a  decree  in  accordance  with  this 
opinion. 


Paul  Manufacturing  Company  v.  Racine, 

Administratrix. 

[No.  6,428.    Filed  May  25,  1909.] 

1.  Pleadiko. — Complaint. — Master  and  Servant, — Factory  Act. — ^A 
complaint  by  a  servant  alleging  that  defendant  negligently  failed 
to  guard  a  saw  at  which  plaintiff  was  working,  "that  it  was  prac- 
ticable and  possible  properly  to  guard  said  saw,"  and  that  plain- 
tiff was  injured  thereby,  sufficiently  shows  that  It  was  practicable 
to  guard  such  saw.    p.  697. 

2.  Negligence. —  Failure  to  Guard  Sato. —  Factory  Act. —  Under 
§8029  Bums  1908,  Acts  1899,  p.  231,  §9,  requiring  operators  of 
factories,  among  other  things,  to  guard  all  saws,  the  failure  of  an 
operator  to  guard  a  saw  whereon  servants  are  required  to  work, 
constitutes  negligence  per  se.    pp.  698,  701. 

3.  Pleading. —  Complaint. —  Construction. —  The  words  used  in  a 
complaint  should  be  given  their  ordinary  meaning,  and  all  parts 
of  the  complaint  should  be  considered  in  construing  same.    p.  698. 

4.  Master  and  Sebvant. — Factory  Act. — Guarding  Dangerous  Ma- 
chinery.— It  isiftthe  continuing  duty  of  the  master,  under  §8029 
Bums  1908,  Acts  1899,  p.  231,  §9,  to  guard  dangerous  machinery, 
and  it  constitutes  negligence  for  a  master  to  permit  the  use  of  a 
machine,  when  the  guard  is  defective,  where  such  master  knows 
or  should  know  of  such  defect,    p.  699. 

5.  Master  and  Servant. — Assumption  of  Risk. — Factory  Act. — 
Under  §8029  Burns  3908,  Acts  1899,  p.  231.  §9,  requiring  factory 
©Iterators  to  guard  all  dangerous  machinery,  servants  working  at 
an  unguarded  dangerous  machine,  or  at  one  defectively  guarded, 
do  not  assume  the  risk  thereof,    p.  699. 

6.  Master  and  Servant, — Contributory  Negligence. — Factory  Act. 
— Jury. — ^Wliether  a  servant  was  guilty  of  contributory  negli- 
gence in  working  at  an  unguarded,  or  defectively  guarded,  dan- 
gerous machine,  with  knowledge  thereof,  is  a  question  for  the 
Jury.    p.  699. 

7.  Pleading. —  Complaint. —  Master  and  Servant. — Defective  Mor 
chinery. — yotice. — Allegations   in   a   complaint   that  the  guards 
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about  the  saw  bad  been  removed,  as  defendant  well  knew,  or 
should  have  known,  and  that  knowing  of  the  defective  condition 
and  insufficient  guards  about  said  saw,  defendant  negligently 
permitted  plaintiff  to  work  thereon,  sufficiently  show  knowledge 
of  the  conditions  on  defendant's  part.    p.  699. 

8.  Tbial. —  Verdict — Interrogatories, —  Conflict, —  Where  the  an- 
swers to  the  interrogatories  to  the  jury  are  not  in  irreconcilable 
conflict  with  the  general  verdict  under  any  supposable  evidence 
within  the  issues,  the  general  verdict  prevails,    p.  700. 

9.  Appeal. — Weighing  Evidence. — ^The  Appellate  Court  will  not 
weigh  conflicting  evidence,    p.  701. 

10.  Trial. — Instructions. — Master  and  Servant. — Dangerous  Ma- 
chinery.— Defective  Guards^ — ^An  instruction,  in  an  action  by  a 
servant  against  the  master  for  negligence  In  maintaining  a  defect- 
ive guard  for  a  saw,  that  the  master  Is  required  to  keep  effective 
and  in  good  repair  the  guards  to  dangerous  machinery,  and  that 
if  the  saw  in  question  had  a  defective  guard,  that  fact  would 
constitute  negligence  on  the  part  of  the  master,  is  erroneous,  there 
being  an  entire  omission  of  the  master's  actual  or  constructive 
knowledge  thereof,    p.  702. 

From  Superior  Court  of  Allen  County;  0.  N.  Heaton, 
Judge. 

Action  by  Alice  M.  Racine,  as  administratrix  of  the  estate 
of  Claude  H.  Racine,  deceased,  against  the  Paul  Manufac- 
turing Company.  Prom  a  judgment  on  a  verdict  for  plain- 
tiff for  $600,  defendant  appeals.    Reversed. 

Elmer  E.  Stevenson  and  Zollars  (6  Zollars,  for  appellant. 
Clyde  M.  Gandy  and  Harry  H.  Hilgemanfi,  for  appellee. 

Myers,  J. — This  was  an  action  for  damages  for  the  alleged 
negligent  killing  of  appellee's  decedent,  based  upon  appel- 
lant's neglect  to  provide  an  eflBcient  guard  for  a  certain  rip- 
saw in  use  in  its  manufacturing  establishment,  which  saw  ap- 
pellee's decedent  was  required  to  operate. 

This  cause  was  tried  upon  the  second  paragraph  of  appel- 
lee's complaint.  A  demurrer  for  want  of  facts  was  over- 
ruled to  that  paragraph,  and  this  ruling  is  assigned  as  error. 

In  that  paragraph,  among  other  facts,  it  appears  that  ap- 
pellant, on  September  23,  1903,  was  operating  a  certain 
wood- working  manufacturing  plant;    that  appellee's  dece- 
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dent  was  in  its  employ  in  said  factory,  engaged  in  operating 
**a  certain  machine  known  as  a  ripsaw,"  used  in  sawing 
boards;  that  it  was  appellant's  duty  properly  to  guard  said 
saw ;  that  it  negligently,  carelessly  and  unlawfully  failed  to 
perform  this,  its  duty;  that  the  safeguards  about  the  saw 
had  been  removed,  as  defendant  well  knew,  or  should  have 
known,  by  reason  of  the  great  length  of  time  said  saw  had 
been  allowed  to  remain  unguarded;  that,  knowing  of 
the  defective  condition  and  of  the  insuflfieient  guards 
about  said  saw,  defendant  negligently  and  unlawfully  per- 
mitted plaintiff's  intestate  to  work  at  and  about  tlie  same, 
and  **that  it  was  practicable  and  possible  properly  to  guard 
said  saw."  It  is  then  alleged  that  on  the  day  aforesaid, 
while  plaintiff's  decedent,  in  a  careful  and  prudent  manner, 
was  operating  said  saw,  and  without  any  fault  or  negligence 
on  his  part,  but  because  of  the  lack  of  the  aforesaid  proper 
safeguards,  and  because  the  safeguards  were  in  an  ineffective 
condition,  a  board  caught  in  the  saw  and  was  hurled  with 
great  force  against  said  decedent,  causing  him  great  bodily 
injuries,  from  which  injuries  he  died  on  the  following  day. 

The  question  presented  by  counsel  is  whether  this  com- 
plaint shows  a  sufficient  cause  of  action  under  the  provisions 

of  section  nine  of  the  factory  act  (Acts  1899,  p.  231, 
1.     §8029  Bums  1908),  which  provides  that  all  vats,  pans, 

saws,  etc.,  shall  be  properly  guarded.  Appellant,  in 
support  of  its  objections  urged  against  the  pleading,  con- 
tends that,  in  a  suit  of  this  nature,  the  complaint  must  allege 
that  it  was  practicable  or  possible  properly  to  guard  the  ma- 
chine without  rendering  it  useless  for  the  work  for  which  it 
was  intended,  and  that  the  allegation  in  the  complaint,  ''that 
it  was  practicable  and  possible  properly  to  guard  said  saw," 
falls  short  of  such  requirement.  The  statute  in  question  has 
been  the  subject  of  construction  in  a  number  of  cases  in  the 
Supreme  Court  and  in  this  Court.  The  variance,  if  it  may 
be  so  called,  between  the  cases  being  the  different  views  taken 
as  to  the  proper  meaning  of  the  general  words  in  the  statute, 
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and  machinery  of  every  description  therein."    The  cases 
are  harmonious  that  a  failure  to  guard  machinery 

2.  specified  in  §3029,  supra,  is  negligence  per  se.    Inland 
Steel  Co.  V.   Yedinak    (1909),   172   In±  423;  Davis 

V.  Mercer  Lumber  Co.  (1905),  164  Ind.  413;  Monteith 
V.  Kokomo,  etc.,  Co.  (1902),  159  Ind.  149.  In  this  case  the 
offending  part  of  the  machine  was  a  saw,  specifically 
mentioned  in  §8029,  supra,  as  a  thing  which  shall  be 
** properly''  guarded.  If  to  obey  the  statute  and  guard 
the  saw  would  render  it  useless  for  the  purposes  intended, 
then  certainly  to  guard  the  saw  would  not  be  practicable. 
While  the  approved  form  is  to  allege  the  fact  to  be  as  appel- 
lant contends,  yet  we  are  of  the  opinion  that  the  allegation  in 
question  was  sufficient  to  enable  a  person  of  common  under- 
standing to  know  what  was  intended  (§343  Burns  1908,  §338 
R.  S.  1881),  and  to  bring  the  case  within  the  statute.  The 
words  adopted  by  the  pleader  are  to  be  taken  in  their 

3.  ordinary  signification  in  the  connection  in  which  they 
are  used,  proper  consideration  being  given  to  all  parts 

of  the  pleading.  Davis  v.  Mercer  Lumber  Co.,  supra; 
Whiteley,  etc.,  Castings  Co.  v.  Wishon  (1908),  42  Ind.  App. 
288. 

Appellant  contends,  also,  that  the  theory  of  the  pleading 
is  that  the  guard  became  ineffective,  and  that  the  machine 
therefore  was  not  properly  guarded,  and  it  is  contended  that 
if  the  employer  has  provided  a  suitable  guard,  and  it  be- 
comes ineffective,  he  is  not  liable  if  a  servant  is  injured,  un- 
less the  employer  knew  of  the  defect,  or  that  such  defect  had 
existed  for  such  a  length  of  time  that  the  employer  would  be 
chargeable  with  notice,  and  that  the  law  requires  a  servant 
to  report  a  defect  in  a  guard,  as  in  cases  of  other  appliances. 
Appellant  further  suggests  that  the  complaint  fails  to  show 
for  how  long  a  time  before  the  accident  this  guard  had  been 
ineffective. 

It  was  the  duty  of  the  employer  not  only  to  provide  a 
proper  guard,  but  also  to  maintain  a  proper  guard.    The 
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statute  requires  affirmatively  that  all  saws  in  a  manu- 

4.  facturing  establishment  ** shall  be  properly  guarded." 
The  complaint  shows  that  the  appellant  knew  that  the 

guard  about  the  saw  had  been  removed ;  that  it  knew  that  the 
guard  had  become  ineffective,  or  should  have  known  these 
facts  by  reason  of  the  great  length  of  time  the  saw  had  been 
allowed  to  remain  in  an  unguarded  condition.  It  would 
hardly  be  said  that  appellant  was  complying  with  the  statu- 
tory mandate  properly  to  guard  the  saw,  if  it  knew  the  saw 
had  inefficient  ^ards  about  it.  We  are  not  dealing  with 
master  and  servant  as  their  rights  and  duties  existed  at  com- 
mon law,  but  as  fixed  by  a  positive  statute.  Monteith  v. 
Kokomo,  etc.,  Co.,  supra.  So  it  has  been  held  that  the  doc- 
trine of  assumed  risk  has  no  application  to  cases  of 

5.  this    class.     United   States    Cement    Co.   v.    Cooper 
(1909),    172   Ind.  599;  Island   Coal   Co.   v.   Swag- 

gerty  (1903),  159  Ind.  664;  Davis  Coal  Co.  v.  Polland 
(1902),  158  Ind.  607;  Diamond  Block  Coal  Co.  v.  Cuthbcrt- 
aon  (1906),  166  Ind.  290.  The  fact  that  the  employe  con- 
tinued his  work  with  knowledge  of  the  defectiveness  of  the 
guard  would  not  necessarily  render  him  chargeable 

6.  with  contributory  negligence.     That  would  be  a  ques- 
tion for  the  jury.     Buehner  Chair  Co.  v.  Feulner 

(1905),  164  Ind.  368;  Baltimore,  etc.,  R.  Co.  v.  Cavanaugk 
(1905),  35  Ind.  App.  32;  United  States  Cement  Co.  v. 
Cooper,  supra. 

As  to  the  question  of  knowledge  on  the  part  of  the  appel- 
lant, the  allegations  on  that  subject  in  the  complaint  would 
have  been  sufficient  at  common  law.     See  Wabash, 

7.  etc.,  R.  Co.  V.  Morgan  (1892),  132  Ind.  430;   Louis- 
ville, etc.,  R.  Co.  V.  Utz  (1892),  133  Ind.  265;   Ohio, 

etc.,  R.  Co.  V.  Pearcy  (1891),  128  Ind.  197.  The  objections 
to  the  complaint  are  not  sustained. 

The  appellant's  motion  for  judgment  in  its  favor  upon  the 
answers  to  the  interrogatories  was  overruled.  It  is  claimed 
that  the  answers  show  that  there  was  no  negligence  on  the 
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part  of  the  appellant,  that  the  appellee  was  guilty  of  contrib- 
utory negligence,  and  further  that  the  injury  to  the  appel- 
lee was  due  solely  to  the  negligence  of  a  fellow  servant. 

Space  need  not  be  taken  to  repeat  the  rules  which  obtain 
in  this  court  governing  a  motion  for  judgment  upon  the  spe- 
cial findings  of  the  jury.  The  finding  by  the  general 
8.  verdict  that  appellant  failed  to  guard  the  saw  prop- 
erly, as  required  by  the  statute,  is  not  irreconcilable 
with  any  of  the  special  findings.  Evidence  was  admissible 
under  the  issues  tried,  which  might  prove  to  the  satisfaction 
of  the  jury  that  some  defections  of  the  set-screw,  or  the  place 
in  which  it  worked,  caused  the  spring  which  constituted  the 
rear  guards  to  fly  np  at  the  moment  before  the  injury  so  as 
to  permit  the  board,  which  was  being  pushed  back,  to  strike 
upon  the  teeth  of  the  saw.  If  the  answers  of  the  jury  leave 
the  matter  somewhat  indefinite,  they  at  least  do  not  show 
that  the  rear  guard  was  not  raised  sufliciently  at  that  moment 
so  to  admit  the  piece  of  lumber,  nor  do  they  show  that  this 
condition  was  attributable  to  any  fault  of  the  intestate.  If 
he  were  not  in  fault  in  that  respect,  there  is  nothing  shown 
by  the  special  findings  indicating  negligence  on  his  part  as 
against  the  general  verdict.  The  findings  show  that  the  de- 
cedent had  a  helper,  who  was  subject  to  the  orders  and  direc- 
tions of  decedent,  but  there  is  no  finding  of  a  fact  indicating 
that  the  injury  was  caused  by  the  negligence  of  the  helper, 
or  that  his  negligence  contributed  to  the  injury.  The  most 
that  can  be  said  concerning  the  answers  relating  to  the 
helper  is  that  they  are  seemingly  conflicting.  If  there  was 
no  evidence  upon  which  the  jury  could  answer  **yes*'  or 
**no"  to  the  questions  relating  to  the  handling  of  the  board, 
or  whether  it  was  caught  by  the  saw  and  thrown  back  against 
the  intestate  on  account  of  the  manner  in  which  the  helper 
was  attempting  to  push  the  board  over  the  saw  table,  how 
could  the  jury  determine  that  the  injury  was  caused  by  the 
negligence  of  the  helper?  The  motion  is  not  to  be  sus- 
tained because  of  conflict,  if  any,  between  the  answers  of  the 
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jury,  but  must  be  sustained  only  because  of  irreconcilable 
conflict  of  the  special  findings  upon  a  material  question  es- 
sential to  supi)ort  the  general  verdict. 

The  appellant's  motion  for  a  new  trial  wa^  overruled,  and 
this  ruling  is  assigned  as  error.  Consul  have  discussed 
briefly  the  question  as  to  the  sufficiency  of  the  evi- 
9.  dence,  but  it  must  be  said  that  upon  the  material  ques- 
tions of  fact  the  evidence  was  conflicting  and  the  de- 
termination of  the  facts  under  such  circumstances  was  within 
the  province  of  the  jury. 

Counsel  have  discussed  a  number  of  instructions  given  to 
the  jury  at  the  request  of  appellee  and  a  number  asked  by 
the  appellant  and  refused.  Among  the  instructions  so  given 
was  the  following:  **(5)  Under  the  laws  of  this  State, 
owners  of  factories  are  required  not  only  properly  to  guard 
all  saws  and  dangerous  machinery,  but  are  also  required  to 
keep  effective  and  in  good  repair  and  working  order  any  con- 
trivance used  for  a  guard,  and  if  you  find  from  the  evidence 
that  the  saw  in  question  on  the  day  of  the  injury  had  at- 
tached thereto  any  such  contrivance  which  was  damaged,  use- 
less and  in  a  bad  state  of  repair,  that  fact  of  itself  would  con- 
stitute negligence  on  the  part  of  the  defendant  corpora- 
tion." 

Under  the  statute,  the  failure  of  the  employer  to  provide  a 

proper  guard  for  a  saw  of  the  kind  here  mentioned  and 

operated  in  his  factory,  when  it  is  practicable  to  make 

2.  such  provision,  without  rendering  it  useless  for  the 
purpose  for  which  it  is  intended^  whereby  an  employe 
using  the  saw  in  the  doing  of  the  work  for  which  he  has  been 
employed,  without  his  own  negligence,  is  injured,  such  in- 
jury is  to  be  attributed  to  the  employer  as  his  negligence  per 
se.  Bobertson  v.  Ford  (1905),  164  Ind.  538;  Davis  v.  Mer- 
cer Lumber  Co.,  supra;  M.  S.  Huey  Co.  v.  Johnston  (1905), 
164  Ind.  489. 

In  the  case  at  bar  it  was  established  by  the  special  findings 
that  the  saw  in  question  at  the  time  of  the  decedent's  in- 
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jury,  and  prior  thereto,  was  provided  with  a  ^ard  of 
10.  the  usual  and  proper  kind.  This  was  not  a  ease  where 
the  master  failed  to  provide  a  proper  guard,  and  it 
did  not  proceed  to  judgment  upon  that  theory.  The  negli- 
gence of  appellant  in  failing  to  maintain  the  guard  in  proper 
repair  and  eflSciency  was  the  only  ground  upon  which  the  ap- 
pellee could  and  did  recover.  In  the  question  whether  the 
appellant  negligently  permitted  the  guard  to  become  out  of 
repair  and  insufficient  was  involved  the  question  as  to  the 
appellant's  knowledge,  actual  or  constructive,  of  a  need  of 
such  restoration  of  efficiency.  The  instruction  in  question 
omits  this  element,  which  was  necessary  to  a  finding  that  ap- 
pellant was  negligent.  The  statute  was  not  intended  to  put 
upon  the  employer  the  liability  of  an  insurer  of  the  con- 
tinued efficiency  of  a  proper  guard  supplied  to  the  saw,  nor 
does  it  relieve  such  employer  from  the  exercise  of  diligence 
and  reasonable  care  to  keep  the  guard  when  provided  in  a 
condition  to  be  effective  for  the  purposes  intended.  We  find 
no  instruction  given  to  the  jury  supplying  the  defect  pointed 
out,  and  which,  upon  reason  and  authority,  rendered  the 
instruction  erroneous. 

It  is  a  rule  of  law  that,  if  a  servant  claims  damages  from 
his  master  for  injuries  received  on  account  of  defective  ma- 
chinery, he  must  allege  and  prove  that  the  defectiveness 
which  caused  the  injury  was  known  to  the  master,  or  was 
such  as,  with  reasonable  diligence  and  attention,  he  ought  to 
have  known.  Pittsburgh,  etc.,  R,  Co.  v.  Adams  (1886),  105 
Ind.  151,  163;  Pennsylvania  Co.  v.  Congdon  (1893),  134 
Ind.  226,  236,  39  Am.  St.  251;  Malott  v.  Sample  (1905),  164 
Ind.  645;  American,  etc.,  Ti7i  Plate  Co.  v.  Bucy  (1909), 
ante,  501.  In  Cleveland,  etc.,  R.  Co.  v.  Snow  (1906),  37  Ind. 
App.  646,  it  was  said  of  an  objectionable  instruction:  **It 
proceeds  upon  the  theory  that  if  the  switches  and  appliances 
were  defective  at  the  time  of  the  injury,  it  was  because  appel- 
lant had  failed  to  keep  them  in  repair,  not  that  appellant 
had  installed  defective  appliances,  and  was  maintaining  them 
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at  the  time  of  the  injury.  If  defective  appliances  were  put 
in  and  maintained,  appellant  was  necessarily  bound  to  know 
they  were  defective  at  the  time  of  the  injury.  But  if  the 
appliances  when  put  in  were  proper  appliances,  and  were  not 
in  repair  at  the  time  of  the  injury,  the  company  might  or 
might  not  be  bound  to  know  they  were  not  in  repair.  If  they 
were  out  of  repair,  and  appellant  knew  it,  or  if  they  had 
been  out  of  repair  for  such  length  of  time  that  appellant 
would  be  charged  with  notice,  appellant  must  answer  for 
such  defective  condition.  But  if  the  appliances  when  in- 
stalled were  in  proper  repair,  and  appellant  had  no  notice 
that  they  had  become  out  of  repair,  and  the  exercise  of  rea- 
sonable diligence  on  its  part  would  not  have  discovered  that 
they  were  out  of  repair,  there  would  be  no  neglect  of  duty  in 
failing  to  repair."  The  potency  of  the  statute  is  not  im- 
paired by  thus  distinguishing  between  a  case  where  the  em- 
ployer has  failed  to  provide  a  proper  guard,  and  a  case  where 
he,  having  done  so,  the  guard  has  become  inefficient  through 
negligence.  The  court  gave  other  instructions  in  which  a 
like  infirmity  existed;  but,  in  view  of  what  we  have  said 
concerning  the  instruction  before  set  out,  no  reason  appears 
for  extending  this  opinion  for  the  purpose  of  discussing 
them,  or  any  other  instructions  brought  to  our  attention, 
whether  given  or  tendered  and  refused. 
Judgment  reversed,  and  cause  remanded  for  a  new  triaL 


Anderson  v.  Nesbitt. 

[No.  6,474.    Filed  May  25,  1909.] 

1.  Animals. —  Running  at  Large, —  Boards  of  Commissioners, — 
Powers. — ^The  commoa  law,  requiring  owners  of  domestic  animals 
to  keep  the  same  upon  their  own  premises,  is  in  force  in  Indiana, 
except  as  modified  by  §3242  Bums  1908,  §2637  R.  S.  1881,  em- 
powering boards  of  commissioners  In  their  discretion  to  permit 
them  to  run  at  large,    p.  705. 

2.  Animals. — Trespass, — Damages, — ^The  owners  of  trespassing  an- 
imals, negligently  permitted  to  escape,  are  liable  only  for  the 
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damages  which  could  reasonably  be  anticipated  by  reason  of  their 
known  propensities,    p.  705. 

3.  Highways. — ObstrucHona. — Liahilitp. — One  who  places  an  ob- 
struction, or  wrongfully  suffers  one  to  remain,  in  a  public  high- 
way, which  is  calculated  to  frighten  horses  of  ordinary  gentle- 
ness, is  liable  for  the  resulting  damages,    p.  706. 

4.  Animals. — Cattle. — Causing  Fright  of  Uorne, — Damages. — ^I'he 
owner  of  trespassing  cattle  which  are  merely  grazing  along  tlie 
public  highway,  is  not  liable  for  damages  resulting  from  the 
fright  of  a  horse  thereat,    p.  706. 

From  Grant  Circuit  Court ;    H.  J.  Paulus,  Judge. 

Action  by  John  T.  Anderson  against  Darius  Nesbitt 
From  a  judgment  for  defendant,  plaintiff  appeals.  Af- 
firmed, 

0.  A.  Henry,  for  appellant. 
Brownlee  <&  Browne,  for  appellee. 

Watson,  J. — This  action  was  brought  by  the  appellant 
against  the  appellee  to  recover  for  injuries  alleged  to 
have  been  suffered  by  him  on  account  of  appellee's  care- 
lessness and  negligence  in  permitting  his  cows  to  run  at  large 
on  the  public  highway,  which  caused  appellant's  horse  to 
take  fright,  leap  over  a  hedge  fence  at  the  side  of  the  road, 
and  throw  appellant  out  of  his  buggy  and  injure  him.  The 
complaint  avers :  '  *  That  on  or  about  May  2, 1906,  the  plain- 
tiff, while  in  the  exercise  of  due  care,  was  driving  in  a 
buggy,  drawn  by  a  horse  of  ordinary  gentleness,  on  and  along 
a  certain  public  highway  in  said  county,  and  that  while  so 
driving  on  said  highway,  with  all  reasonable  care,  his  said 
horse  became  frightened  at  some  cows,  at  that  time  unlaw- 
fully in  said  highway,  which  were  the  property  of  said  de- 
fendant, who  had  wrongfully  and  carelessly  permitted  them 
to  be  in  said  highway  and  to  roam  at  large  and  pasture  there- 
in; that,  by  reason  of  said  fright,  the  plaintiff's  horse  be- 
came suddenly  unmanageable,  sprang  to  the  side  of  said 
highway  and  against  and  over  a  hedge  fence  at  the  side  there- 
of, dragged  said  buggy  over  said  hedge,  throwing  the  plain- 
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tiflf  out  of  said  buggy,  and  causing  him  to  fall  violently  upon 
the  ground,  thereby  seriously  bruising,  wounding  and  other- 
wise injuring  plaintiff,"  etc.  Appellee  filed  a  demurrer  to 
said  complaint,  which  was  sustained,  and,  the  appellant  re- 
fusing to  plead  further,  the  court  rendered  judgment  for 
appellee,  from  which  this  appeal  is  prosecuted. 

At  common  law  domestic  animals  were  not  permitted  to 

run  at  large,  and  this  law  is  in  force  in  our  State,  unless 

abrogated  by  an  order  of  the  board  of  commissioners 

1.  of  the  county,  by  virtue  of  the  authority  given  it 
under  §3242  Bums  1908,  §2637  R.  S.  1881,  and  in 

the  absence  of  any  order  as  thus  provided,  it  is  the  duty  of 
the  owners  of  such  animals  to  keep  them  confined  within 
their  own  premises. 

In  the  case  of  Elenberg  v.  Russell  (1890),  125  Ind.  531, 
the  court  said :  *  *  It  is  the  duty  of  the  owner  of  domestic  ani- 
mals to  fence  them  in  where  they  are  such  as  can  be  fenced 
against,  and  not  the  duty  of  his  neighbors  to  fence  them  out ; 
but  it  does  not  necessarilv  follow  that  the  owners  of  do- 
mestic  animals  suffered  to  run  at  large,  or  to  trespass 

2.  upon  the  lands  of  others,  are  thereby  rendered  re- 
sponsible for  all  injurious  acts  committed  by  such 

animals  while  away  from  the  premises  of  the  owner.  •  •  • 
And  all  of  the  authorities  seem  to  agree  that  the  owner  of  a 
domestic  animal  is  not  liable  because  of  a  negligent  failure  to 
keep  it  confined  on  his  own  premis3s,  except  for  the  conse- 
quences which  may  be  anticipated  because  of  its  well-known 
disposition  and  habits,  unless  it  is  possessed  of  a  vicious  dis- 
position of  which  he  had  notice. " 

**The  law  as  to  them  [speaking  of  cattle]  seems  to  be 
perfectly  settled  from  early  times :  the  owner  must  keep  them 
in  at  his  peril,  or  he  will  be  answerable  for  the  natural  con- 
sequences of  their  escape, — that  is,  with  regard  to  tame  beasts, 
for  the  grass  they  eat  and  trample  upon,  though  not  for 
any  injury  to  the  person  of  others,  for  our  ancestors  have 
Vol.  43—45 
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settled  that  it  is  not  the  general  nature  of  horses  to  kick,  or 
bulls  to  gore."    1  Thompson,  Negligence,  26. 

It  is  true,  as  appellant  contends,  that  the  question  involved 
in  the  case  of  Klenberg  v.  Russell,  supra,  was  not  the  negli- 
gence in  permitting  domestic  animals  to  run  at  large,  or  the 
unlawful  obstruction  of  the  highway,  but  the  vicious  propen- 
sities and  attack  of  an  animal  of  which  the  plaintiff,  in  that 
case,  complained.  It  is  also  true  that  in  several  states  where 
domestic  animals  are  governed  by  the  common-law  rule,  and 
are  negligently  permitted  to  run  at  large  upon  the  public 
highways,  they  thereby  become  a  nuisance,  and  damages,  if 
any,  which  flow  from  their  unlawfully  being  upon  the  public 
highway,  must  be  responded  to  by  the  owner  thereof. 

It  is  likewise  true  that  the  courts  of  our  State  have  held 

that,  where  a  highway  was  unlawfully  obstructed  by  placing 

an  object  thereon  which  caused  a  traveler's  horse  to 

3.  become  frightened  and  unmanageable  and  the  driver 
to  be  injured,  the  party  guilty  of  thus  obstructing  the 

public  highway  was  liable,  and  would  be  required  to  answer 
in  damages.  It  is  equally  well  settled  that  one  who  negli- 
gently, or  without  right,  places  an  object  upon  a  public  high- 
way, which  is  naturally  calculated  to  frighten  a  horse  of  or- 
dinary gentleness,  or  who  wrongfully  suffers  such  an  object 
to  remain  thereon  for  an  unreasonable  time  and  the  same  be- 
comes a  nuisance,  and  a  horse  of  ordinary  gentleness  which 
is  being  driven  upon  the  highway  becomes  frightened  and  in- 
jury results  to  the  user  thereof,  is  liable  to  the  person  suffer- 
ing such  injury.  Town  of  RushvUle  v.  Adams  (1886),  107 
Ind.  475,  57  Am.  Rep.  124;  Turner  v.  Buchanan  (1882),  82 
Ind.  147, 42  Am.  Rep.  485;  Cleveland,  etc.,  R.  Co.  v.  Wynant 
(1887),  114  Ind.  525,  5  Am.  St.  644. 

No  fixed  rule  can  be  stated  which  will  serve  as  a  guide  in 

cases  involving  the  frightening  of  horses.    It  is  known  to 

every  farmer  and  lover  of  horses  who  is  possessed  of 

4.  common,  ordinary  intelligence  that  objects  that  may 
frighten  one  horse  of  ordinary  gentleness,  so  that  it 
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may  become  unmanageable,  may  not  disturb  or  frighten 
others. 

It  is  also  true  that  horses  and  cattle  roam  together  in  the 
same  pasture  fields ;  that  horses  driven  upon  public  highways 
frequently  see  cattle  by  the  roadside  in  fields,  and  it 
is  not  extraordinary  or  unusual  for  a  horse  to  come 
in  view  of  cattle,  and  a  horse  of  ordinary  gentleness 
will  not  take  fright  and  become  unmanageable  at  the  sight 
of  cattle  grazing,  wherever  seen.  The  mere  fact  that  a  do- 
mestic animal,  as  a  cow  or  a  horse,  being  in  the  public  high- 
way, in  the  manner  as  alleged  the  cattle  were  in  the  case  at 
bar,  cannot  be  regarded  as  wrongful,  so  as  thereby  to  render 
the  owner  liable  for  the  injurious  consequences  that  might 
accidentally  flow  therefrom.  Something  more  must  exist 
than  ranning  at  large  and  grazing  on  the  public  highway  in 
order  to  predicate  fault  in  the  owner  that  will  render  him 
liable.  There  might,  however,  be  times  when  an  owner  would 
be  liable,  and  would  be  required  to  respond  in  damages  for 
permitting  animals  to  run  at  large  upon  the  public  highway : 
for  instance,  if  the  owner  should  permit  his  cattle  to  graze 
upon  the  public  highway  at  night-time,  and  they  should  go 
on  the  beaten  path  of  the  road,  and  thus  obstruct  the  same, 
and  a  party  should  drive  upon  them,  receiving  injury,  the 
owner  might,  under  all  the  circumstances,  be  liable.  This, 
however,  would  be  a  question  for  the  jury.  Or  should  horses 
be  permitted  to  run  at  large,  in  the  absence  of  an  order  x)f 
the  board  of  commissioners,  and  they,  by  running  and  play- 
ing around  the  traveler's  horse  upon  a  public  highway, 
frighten  it  so  that  it  becomes  unmanageable  and  the  party 
is  injured,  the  owner  of  the  horses,  under  all  the  circum- 
stances, might  be  liable.  This  would  be  a  question  for  the 
jury. 

In  the  case  of  Cleveland,  etc.,  R.  Co.  v.  Wynant,  supra,  the 
court  said :  ' '  The  mere  fact  that  an  object  is  in  the  highway, 
in  violation  of  a  statute,  does  not  necessarily  make  the  owner 
liable  for  damages  resulting  from  fright  which  the  object 
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may  have  occasioned  to  horses.  There  must  have  been  some 
natural,  causative  connection  between  the  violation  of  the 
statute  and  the  frightening  of  the  horses.  The  object,  in  the 
situation  in  which  it  was  left,  must  have  had  a  necessary  or 
natural  tendency  to  that  end,  according  to  common  experi- 
ence. A  cow  or  a  sheep  may  be  upon  a  public  highway  in 
violation  of  a  statute,  and  a  horse  of  ordinary  gentleness 
may  take  fright  at  such  an  animal.  The  frightening  of 
horses  was  not,  however,  the  mischief  which  the  statute  re- 
quiring certain  animals  to  be  restrained  from  running  at 
large  was  intended  to  prevent.  The  injury  must  in  each 
case  be,  proximately,  such  as  was  within  the  purpose  and 
protection  of  the  statute.  Wabash,  etc.,  B.  Co.  v.  Locke 
[1887],  112  Ind  404.''  The  averments  of  the  complaint  in 
the  case  at  bar  are  that  the  cows  were  negligently  permitted 
to  run  at  large  on  the  public  highway,  and  the  negligence 
consisted  in  their  being  at  large,  in  the  absence  of  an  order 
made  by  the  commissioners  of  the  county,  and  nothing  more. 
There  is  no  averment  that  the  owner  of  the  cows  did  anjrthing 
more  than  to  permit  them  to  run  at  large  on  the  public  high- 
way, or  that  it  was  in  the  night-time  when  the  accident  oc- 
curred and  the  cows  had  so  obstructed  the  beaten  part  of  the 
highway  that  a  horse  of  ordinary  gentleness  might  take 
fright  at  same,  or  any  averment  that  would  require  the  cause 
to  be  submitted  to  a  jury.  We  can  therefore  say,  as  a  matter 
of  law,  that  appellee  was  not  guilty  of  such  negligence  as  will 
make  him  liable  in  damages  to  the  appellant  on  account  of 
his  horse's  taking  fright  at  the  cattle  upon  the  public  high- 
way. We  find  no  reversible  error. 
Judgment  affirmed. 
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Louisville,  Henderson  &  St.  Louis  Railway 

Company  v.  Linton. 

[No.  6,700.    Filed  May  25,  1909.] 

1.  Evidence. — Railroad  Ticket. — Over  What  Road. — Negligence. — 
In  an  action  by  a  passenger  against  the  operating  railroad  com- 
pany for  damages  caused  by  the  negligence  of  Its  servants,  evi- 
dence that  the  ticket  used  by  plaintiff  thereon  entitled  him  to 
ride  also  upon  the  cars  of  the  track  owning  railroad  company 
is  not  admissible,  even  though  accompanied  by  evidence  of  a 
verbal  agreement  between  such  companies  that  all  fares  collected 
by  the  operating  company  at  the  point  where  plaintiff  took  pas- 
sage should  belong  to  such  track  owning  company,    p.  711. 

2.  Raitjioads. —  Duties. —  Relief  from. —  Contracts. —  An  operating 
railroad  company  cannot,  by  contract  with  the  track  owning  rail- 
road company,  relieve  itself  from  its  duties  as  a  carrier,    p.  712. 

3.  Judgment. —  Res  Judicata. —  Parties. — Railroads. — Operating. — 
Track  Owning. — In  nn  action  by  a  passenger  against  an  operating 
railroad  company  for  personal  Injuries  caused  by  the  negligence 
of  its  servants,  such  company  cannot  defend  by  showing  that  the 
plaintiff  had  theretofore  brought  an  action  for  such  Injuries 
against  the  track  owning  railroad  company,  and  judgment  had 
been  rendered  against  him,  even  though  such  companies  had  a 
verbal  contract  by  which  all  fares  received  from  passengers  board- 
ing the  train  at  the  station  where  plaintiff  did,  should  belong  to 
the  track  owning  company,    p.  712. 

4.  Estoppel. — Essentials. — Judgment. — ^A  judgment,  to  constitute 
an  estoppel,  must  have  been  between  the  same  parties,  or  their 
privies,  the  Issues  must  have  been  the  same,  the  parties  must  have 
sued  or  defended  In  the  same  right,  and  the  judgment  must  have 
been  on  the  merits.  *p.  714. 

5.  Action. — Gist  of. — Railroads. — Negligence. — ^The  gist  of  an  ac- 
tion against  a  railroad  company  for  damages  for  i)er8onaI  in- 
juries, is  the  company's  negligence,  and  not  the  injury  caused, 
p.  714. 

0.  Railroads. — Liability  of  Tra^k  Owning  Company. — ^A  track  own- 
ing railroad  company  Is  liable  for  injuries  received  by  reason  of 
defects  in  the  track,    p.  716. 

From  Superior  Court  of  Vanderburgh  County ;  Alexander 
Oilchrist,  Judge. 

Action  by  Joseph  Linton  against  the  Louisville,  Henderson 
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&  St.  Louis  Railway  Company.    From  a  judgment  on  a  ver- 
dict for  plaintiff  for  $1,000,  defendant  appeals.    Affirmed, 

John  E.  Iglehart,  Edwin  Taylor,  James  P.  Helm,  R.  A, 
Miller  and  E,  H.  Iglehuri,  for  appellant. 

James  T.  Walker,  J,  L.  Dorsey  and  A.  O.  Stanley,  for  ap- 
pellee. 

Rabb,  J. — ^Appellee  brought  an  action  against  appellant  to 
recover  damages  for  personal  injuries  alleged  to  have  been 
received  by  him  while  a  passenger  on  one  of  appellimt's  cars. 
Appellant  filed  an  answer  in  three  paragraphs.  A  reply  was 
filed  to  the  second  and  third  paragraphs  of  answer,  cause 
submitted  to  a  jury  for  trial,  and  verdict  returned  in  favor 
of  appellee.  Appellant's  motion  for  a  new  trial  was  over- 
ruled, and  judgment  rendered  on  the  verdict. 

The  only  error  assigned  in  this  court  and  discussed  in  ap- 
pellant's brief  is  the  action  of  the  court  in  overruling  appel- 
lant's motion  for  a  new  trial,  and  the  reasons  assigned  for  a 
new  trial  and  pressed  here  as  grounds  for  reversal  are  the 
action  of  the  court  in  sustaining  appellee's  objections  to 
certain  questions  propounded  by  appellant  to  its  witnesses. 

Appellee's  complaint  alleged  that  appellant  was  engaged 
in  running  and  operating  a  railroad  as  a  common  carrier  of 
passengers  between  the  cities  of  Henderson,  Kentucky,  and 
Evansville,  Indiana;  that,  on  a  certain  date  named,  he  pur- 
chased a  ticket  from  the  defendant's  agent,  which  entitled 
him  to  passage  upon  defendant's  railread  from  the  city  of 
Ileiulcrson,  Kentucky,  to  the  town  of  Aurora,  Illinois;  that 
he  thereupon  entered  a  passenger-car  of  the  defendant,  .'is  a 
passenger;  that  during  the  passage  of  the. train  upon  whicli 
he  was  riding  from  Henderson  to  Evansville  the  train 
stopped  at  a  way  station ;  that  while  it  was  so  stopped  he  at- 
tempted to  pass  from  one  coach  in  the  train  to  another;  that, 
while  he  was  so  pa.ssing  between  the  ears  of  the  train,  the 
train  was,  by  the  servants  and  agents  of  the  defendant  oper- 
ating the  same,  negligently  started  with  a  sudden  jerk,  with 
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such  force  and  violence  that  he  was  thrown  backward,  and 
that,  before  he  was  able  to  recover  himself,  said  servants  of 
the  company  in  (*hargc  of  its  train  negligently  and  carelessly 
moved  the  cars  by  a  succession  of  violent  jerks  and  jolts,  so 
that  he  was  unable  to  regain  his  foothold,  and  was  thrown 
from  the  car  and  injured,  for  which  he  sought  a  recovery. 

There  are  two  grounds  upon  which  appellant  claims  that 

it  was  entitled  to  a  new  trial  of  the  cause  in  the  court  below, 

and  to  a  reversal  here:    First,  it  appears  from  the 

1.  evidence  that  the  appellant  owns  a  line  of  railroad  be- 
tween Louisville  and  Henderson.  Kentuckv,  and  that 
the  Louisville  &  Nashville  Railroad  Company  owns  a  line  of 
railroad  between  Henderson  and  Evansville,  Indiana,  and 
that  a  verbal  contract  existed  between  the  two  companies,  b}' 
which  the  trains  of  appellant  were  permitted  to  run  over  the 
tracks  of  the  Louisville  &  Nashville  Railroad  Company  from 
Henderson  to  Evansville,  carrying  its  passengers  for  Evans- 
ville from  points  east  of  Henderson,  and  also  carrying  on  its 
trains  the  Louisville  &  Nashville  Railroad  Company's  passen- 
gers from  Henderson  to  Evansville;  that  the  appellant's 
trains  running  over  the  Louisville  &  Nashville  Railroad  Com- 
pany's tracks  between  said  points  remained  in  charge  of  ap- 
pellant's employes,  but  the  movements  of  the  trains  were  di- 
rected by  the  Louisville  &  Nashville  Railroad  Company. 
Appellant  offered  to  prove  by  appellee  that  the  ticket  upon 
which  he  was  riding  at  the  time  he  was  injured  entitled  him 
to  travel  over  the  Louisville  &  Nashville  railroad.  Appel- 
lee's objection  to  this  evidence  was  sustained  by  the  court. 
Appellant  also  offered  to  prove  that  all  tickets  and  fares 
taken  by  its  conductors  for  passengers  on  its  train  between 
Henderson  and  Evansville,  by  the  agreement  between  the  two 
companies,  belonged  to  the  Tiouisville  &  Nashville  Railroad 
Company,  and  were  turned  over  by  appellant's  conductors  to 
said  company.  Appellee  objected  to  this  evidence,  and  his 
objection  was  sustained. 

Appellant  contends  that  these  facts,  if  established  by  the 
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evidence,  would  exonerate  it  from  liability  for  the  injury 
complained  of,  on  the  ground  that  appellee  was  not  at  the* 
time  of  his  injury  appellant's  passenger,  and  that  the  train 
upon  which  he  was  riding,  so  far  as  appellee  was  concerned, 
was  the  train  of  the  Louisville  &  Nashville  Railroad  Com- 
pany, and  that  said  company  alone  was  responsible  for  the 
negligence  of  those  operating  the  same. 

We  cannot  adopt  this  view.    If  all  the  facts  sought  to  be 

established  by  the  rejected  evidence  are  conceded,  the  most 

that  could  be  said  in  favor  of  appellant  would  be  that 

2.  the  Louisville  &  Nashville  Railroad  Company,  as  well 
as  the  appellant,  was  liable  to  appellee  for  the  injury 

complained  of.  The  fact  that  the  appellant  was,  by  its  eon- 
tract  with  the  Louisville  &  Nashville  Railroad  Company, 
bound  to  carry  the  latter 's  passengers  on  its  trains  from 
Henderson  to  Evansville — and  this  is  the  substance  of  what 
the  appellant  was  offering  to  prove — ^would  in  nowise  change 
the  relation  of  the  appellant  to  the  persons  received  on  its 
trains  under  such  agreement,  and  its  duties  and  obligations 
as  a  common  carrier  toward  them,  from  what  it  would  be  if 
appellant  received  the  fares  they  paid  for  their  passage.  St. 
Joseph,  etc,  B,  Co.  v.  St.  Louis,  etc.,  R.  Co.  (1896),  135  Mo. 
173,  36  S.  W.  602,  33  L.  R.  A.  607 ;  Lake  Shore,  etc.,  R.  Co.  v. 
Teeters  (1906),  166  Ind.  335,  5  L.  R.  A.  (N.  S.)  425;  3 
Thompson,  Negligence  (2d  ed.),  §§3380-3382. 

The  second  ground  presented,  and  the  one  most  earn- 
estly urged  upon  our  consideration,  is  predicated  upon  the 
refusal  of  the  court  to  admit  in  evidence  the  record  of 

3.  the  proceedings  and  judgment  of  the  Henderson  Cir- 
cuit Court,  of  Henderson  county,  Kentucky,  in  a  case 

tried  therein,  in  which  appellee  was  plaintiff  and  the  Louis- 
ville &  Nashville  Railroad  Company  was  defendant,  said 
record  being  offered  in  connection  with  the  other  evidence  of- 
fered by  appellant,  heretofore  referred  to,  and  rejected  by 
the  court.  It  is  appellant's  theory  that  the  fact  that  the 
operating  agreement  between  the  two  railroads,  by  virtue  of 
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which  the  appellant  was  permitted  to  run  its  through  trains 
from  Louisville,  over  the  Louisville  &  Nashville  Railroad 
Company's  tracks,  from  Henderson  to  Evansville,  and  was  in 
turn  obligated  to  carry  the  Louisville  &  Nashville  Railroad 
Company's  passengers  from  Henderson  to  Evansville  on  its 
trains,  created  between  the  two  companies  such  a  privity  in 
duty  and  liability  to  passengers  on  such  trains,  as  rendered 
a  judgment  against  either  company,  or  a  successful  defense 
made  in  an  action  by  such  passenger  against  either  com- 
pany, for  an  injury  resulting  from  a  violation  of  the  duties 
owing  by  the  carrier  to  such  passenger,  a  bar  to  a  suit  by 
such  passenger  against  the  other  for  the  same  injury ;  that 
this  proffered  evidence  would  show  that  the  appellant  was 
primarily  liable  to  the  appellee  for  the  injury  sued  for; 
that  the  Louisville  &  Nashville  Railroad  Company  was  also 
liable  for  the  same  injury ;  that,  as  between  appellee  and  the 
Louisville  &  Nashville  Railroad  Company,  the  appellant  was 
secondarily  liable  for  such  injury ;  that  the  injury  sued  for 
in  appellee's  case  against  the  Louisville  &  Nashville  Railroad 
Company  was  the  same  injury  sued  for  here ;  that  in  case  a 
recovery  had  been  had  by  appellee  against  the  Louisville  & 
Nashville  Railroad  Company  for  the  injury  complained  of, 
that  company  would  have  recourse  upon  appellant  to  recover 
from  it  what  the  Louisville  &  Nashville  Railroad  Company 
had  been  compelled  to  pay  appellee  on  account  thereof ;  that 
unless  such  recovery  was  a  bar  to  this  action,  appellant  might 
be  vexed  twice  for  the  same  wrong,  and  that  the  successful 
defense  by  the  Louisville  &  Nashville  company  had  precisely 
the  same  legal  effect  as  though  the  result  had  been  the  other 
way. 

Numerous  authorities  are  cited  in  support  of  appellant's 
contention,  but  we  are  not  assured  of  their  application  to 
the  case  made.  Let  it  be  conceded  that  the  rejected  evidenc^e 
would  show  the  relations  between  the  two  railroad  companies 
precisely  as  the  appellant  contends  they  were,  and  that, 
therefore,  the  privity  of  duty  and  liability  to  the  Louisville 
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&  Nashville  Railroad  Company's  passengers  riding  on  appel- 
lant's trains  between  Henderson  and  Evansville,  as  appellant 
insists  would  be  shown  if  the  court  had  admitted  the  evidence 
tendered,  still  it  does  not  follow,  because  all  this  is  true,  that 
the  judgment  in  favor  of  the  Louisville  &  Nashville  Railroad 
Company  against  the  appellee,  in  his  suit  in  the  Henderson 
Circuit  Court,  to  recover  damages  for  the  same  injury  here 
sued  for,  operates  as  an  estoppel  upon  the  appellee's  main- 
taining this  suit  against  appellant.     It  is  elementary 

4.  that  a  judgment  in  order  to  constitute  an  estoppel 
must  have  been  between  the  same  parties,  or  their 

privies ;  the  issue  must  have  been  the  same ;  the  parties  must 
have  sued  or  defended  in  the  same  right,  and  the  judgment 
must  have  been  on  the  merits,  and  mutually  binding.  Kitis 
V.  Willson  (1894),  140  Ind.  604;  Smith  v.  Smith  (1905),  35 
Ind.  App.  610,  and  authorities  cited. 

In  this  case,  while  it  is  true  that  the  appellee  sues  to  re- 
cover damages  for  an  injury — and  he  must  aver  and  prove 
an  injury  in  order  to  make  his  case — it  being  one  of 

5.  the  essential  elements  of  his  cause  of  action,  yet  the 
gist  of  his  action  against  the  appellant — ^those  aver- 
ments of  fact  in  his  complaint  which  fasten  liability  on  the 
appellant — ^is  not  the  averment  of  the  injury,  but  that  the  in- 
jury complained  of  was  caused  by  the  negligence  of  the  ap- 
pellant, or  those  whose  negligence  is  imputed  to  it,  the  engi- 
neer in  charge  of  its  locomotive.  That  is  the  issue  presented 
by  appellee's  complaint  in  this  case.  The  appellee's  com- 
plaint against  the  Louisville  &  Nashville  Railroad  Company, 
as  it  appears  in  the  record  offered  by  appellant  in  evidence, 
alleges  that  the  appellee,  while  a  passenger  on  the  Louisville 
&  Nashville  Railroad  Company's  train,  was,  through  the  neg- 
ligence of  its  agents  and  employes  in  operating  the  same, 
thrown  therefrom  and  injured.  Such  record  further  shows 
that  the  case  was  put  at  issue  by  a  general  denial,  and  an  af- 
firmative plea  charging  contributory  negligence  upon  the 
part  of  appellee;    that  after  the  evidence  was  heard,  the 
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court  gave  the  jury  a  peremptory  instruction  to  return  a  ver- 
dict in  favor  of  defendant.  The  evidence  given  in  that  case 
is  not  included  in  the  record  offered  in  evidence.  There  is 
nothing  anywhere  in  the  record  tendered  in  evidence  to  in- 
dicate that  the  relation  between  the  appellant  and  the  Louis- 
ville &  Nashville  Railroad  Company  was  in  anywise  involved 
in  that  action,  or  that  the  appellee  predicated  his  action 
against  the  Louisville  &  Nashville  Railroad  Company  upon 
any  negligence  of  the  appellant  or  its  servants;  nor  is  it 
pretended  that  the  appellee  at  that  time  knew  of  any  such  re- 
lation, or  undertook  to  prove  to  make  out  his  case  against  the 
Louisville  &  Nashville  Railroad  Company,  that  there  was 
any  such  contract  existing  betw^een  the  two  roads  as  created 
the  privity  which  appellant  here  insists  did,  in  fact,  exist. 
Here,  the  appellant  is  insisting,  as  a  bar  to  appellee's  action 
against  it,  upon  a  judgment  rendered  in  favor  of  a  third 
peraon  in  a  proceeding  to  which  it  was  not  a  party,  and  in 
which  the  complaint  averred  no  cause  of  action  against  it, 
and  by  which  judgment  it  was  clearly  in  nowise  bound,  and 
would  not  have  been  bound  had  the  judgment  been  rendered 
in  favor  of  the  appellee,  solely  on  the  ground  that  by  virtue 
of  a  verbal  contract  between  appellant  and  the  party  in 
whose  favor  the  judgment  was  rendered,  and  to  which  con- 
tract the  appellee  was  not  a  party,  and  of  the  existence  of 
which  he  was  not  presumed  to  know,  a  privity  in  liability 
for  the  injury  sued  for  existed,  and  that  the  appellee  here 
might,  by  proving  this  private  contract  between  these  two 
corporations,  of  which  he  had  no  means  of  knowing,  have 
established  the  liability  of  the  Louisville  &  Nashville  Rail- 
road Company. 

The  very  facts  upon  which  appellee's  action  against  the 
appellant  is  founded,  to  wit,  that  he  was  a  passenger  on  the 
appellant's  train,  and  not  a  train  of  the  Louisville  &  Nash- 
ville Railroad  Company,  was  injured  by  the  negligence  of 
appellant's  servants,  and  not  those  of  the  Louisville  &  Nash- 
ville Railroad  Company,  may  have  been,  and  probably  were, 
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the  grounds  upon  which  a  verdict  and  judgment  were  ren- 
dered against  him  in  his  action  against  the  Louisville  &  Nash- 
ville Railroad  Company.  In  considering  this  question,  we 
are  bound  to  assume  that  the  appellee  knew  that  the  ticket 
he  was  using  entitled  him  to  a  ride  over  the  Louisville  & 
Nashville  railroad,  and  we  may  assume  that  the  appellee 
knew  that  the  Louisville  &  Nashville  Railroad  Company 
owned  the  track  over  which  the  train  was  run,  but  his  knowl- 
edge of  these  facts  did  not  charge  him  with  knowledge  of  the 
contract  between  the  two  companies,  nor  did  the  fact  that  the 
appellant  received  the  appellee  as  a  passenger  on  its  train 
charge  the  Louisville  &  Nashville  Railroad  Company  with 
any  duty  or  liability  to  the  appellee  on  account  of  any  in- 
jury that  he  would  receive,  while  riding  upon  such  train, 
through  the  negligence  of  appellant's  servants  operating  the 
same,  but  for  the  private  contract  between  the  two  com- 
panies. And  when  the  appellee  sued  the  Louisville  &  Nash- 
ville company,  charging  it  with  liability  for  his  injury, 
and  it  appeared  that  it  was  the  appellant's  train,  and 
not  the  Louisville  &  Nashville  Railroad  Company's  train,  as 
alleged  in  his  complaint,  on  which  he  was  riding  when  in- 
jured, and  that  it  was  appellant's  servants,  and  not  those  of 
the  Louisville  &  Nashville  Railroad  Company,  whose  negli- 
gence caused  his  injury,  the  Louisville  &  Nashville  Railroad 
Company  could  well  claim  that  it  was  not  liable,  unless  the 
appellee  were  able  to  produce  this  private  contract,  by  the 
terms  of  which  the  appellant  company  was  under  an  obliga- 
tion to  carry  the  Louis\nlle  &  Nashville  Railroad  Company's 
passengers.     If  the  appellant  had  the  mere  permission  to  run 

its  trains  over  the  tracks  of  the  Louisville  &  Nashville 
6.     Railroad  Company,  the  latter  company  would  not  be 

liable  for  injury  to  appellant's  passengers,  unless  such 
injury  resulted  from  some  negligence  of  the  Louisville  & 
Nashville  Railroad  Company  in  failing  to  perform  its  duty  in 
properly  maintaining  the  track.  No  question  of  this  kind 
arises  here,  and  since  it  is  not  claimed  or  pretended  that  the 
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facts  out  of  which  the  privity  of  duty  and  liability  existing 
between  the  appellant  and  the  Louisville  &  Nashville  Rail- 
road Company  were  in  any  manner  litigated  in  the  judgment 
offered  in  evidence,  that  judgment  could  not  be  a  bar  to  the 
appellee's  action.  We  think  no  reversible  error  is  shown  in 
the  record. 

The  judgment  of  the  court  below  is  in  all  things  affirmed. 


Indianapolis  Traction  and  Terminal  Company 

V.  Miller. 

[No.  6,72a    FUed  May  25,  1909.] 

1.  Tbial. — Instruciions. — Proof  of  Complaint. — Street  Railroads. — 
In  an  action  by  a  passenger  against  a  street  railway  company 
for  damages  for  personal  injuries,  an  instruction  that  before  the 
plaintiff  can  recover  she  must  establish  {^y  a  preponderance  of  the 
eTidence  "all  the  material  allegations  contained  in  her  complaint," 
without  naming  them,  is  not  erroneous,    p.  719. 

2.  Trial. —  Instructions. —  Supplementaf^. —  Instructions  must  be 
considered  together,  and  an  indefinite  instruction  which  is  sup- 
plemented by  another  which  is  definite,  is  not  improper,    p.  719. 

3.  TWAL. —  Instructions. —  Contributory  Negligence. —  Street  Rail- 
ro€tds. — In  an  action  by  a  passenger  against  a  street  railroad  com- 
pany for  damages  for  personal  injuries,  an  instruction  that  if  any 
negligence  on  the  part  of  the  plaintiff  contributed  to  the  Injury, 
she  could  not  recover,  that  defendant  must  prove  such  contribu- 
tory negligence  by  a  preponderance  of  the  evidence,  and  that  It 
**the  whole  evidence  in  the  case  shows  contributory  negligence  on 
plaintiff's  part,  whether  such  evidence  be  produced  either  by  plain- 
tiff or  defendant,  or  by  both  combined,"  the  plaintiff  cannot  re- 
cover, is  not  erroneous,    p.  719. 

4»  Nbglmknck. — Contributory. — Defense. — Contributory  negligence 
constitutes  a  defense,    p.  720. 

5.  Trial. — Instructions. — ContHhutory  Negligence. — "TT/ioZe"  Evi- 
dence.— An  instruction,  in  a  personal  injury  case,  that  If  the 
**whole"  evidence  in  the  case  shows  contributory  negligence,  the 
plaintiff  cannot  recover,  is  not  misleading,    p.  720. 

6.  Trial. —  Instructions. —  Street  Railroads. —  Stopping  Cars. —  An 
instruction,  in  an  action,  for  personal  injuries,  against  a  street 
railroad  company,  that  the  company  "will  be  negligent  if,  by  its 
employes  in  charge  of  said  car,  it  should  permit  the  car,  after 
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being  stopped,  to  start  while  such  passenger  Is  In  the  act  of 
alighting,''  to  the  passenger's  Injury,  Is  not  erroneons,  a  different 
rule  applying  to  steam  railroads,    p.  721. 

7.  Street  Railroads. — Negligence. — Starting  Car  While  Passenger 
is  Alighting. — The  starting  of  a  car  while  a  passenger  is  alighting 
constitutes  negligence,    p.  722. 

8.  Tbial. — Instructions. — Enumerating  Facts  Constituting  Negli- 
gence.— An  Instruction  that  If  defendant  street  railroad  company 
should  i)ermlt  Its  car  to  start  while  a  passenger  Is  alighting,  such 
act  would  constitute  negligence.  Is  not  erroneous  because  of  stat- 
ing what  facts  constitute  negligence,    p.  722. 

9.  Tbiai* — Instructions, — Street  Railroads. — ^^Permitting*"  Car  to 
Start. — ^An  Instruction  that  a  street  railway  company  would  be 
guilty  of  negligence  If  It  should  "permit"  Its  car  to  start  while 
plaintiff  was  alighting,  to  her  Injury,  Is  not  misleading,    p.  722. 

10.  New  Tbial. — Misconduct  of  Jury. — Quotient  Verdict. ^Affi- 
davit.— Necessary  Facts. — Impeaching  Verdict  hy  Jury. — ^An  affi- 
davit for  a  new  trial,  by  an  attorney  In  the  case,  alleging  that  the 
Jury  returned  a  quotient  verdict,  but  falling  to  state  the  source 
of  his  information,  Is  Insufficient,  since  Jurors  cannot  be  heard 
directly  or  Indirectly  to  Impeach  their  own  verdict    p.  723. 

From  Superior  Court  of  Marion  Comity  (71,109) ;  James 
M.  Leathers,  Judge. 

Action  by  Anna  M.  Miller  against  the  Indianapolis  Trac- 
tion and  Terminal  Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

F.  Winter  and  W.  H.  Latta,  for  appellant. 

Henry  N.  Spaan,  and  Bernhart  E.  Battler,  for  appellee. 

CoMSTOCK,  J. — ^Appellee  recovered  judgment  in  the  court 
below  for  $2,425,  damages  for  personal  injuries  alleged  to 
have  been  sustained  by  being  thrown  from  one  of  appellant's 
cars  by  the  sudden  starting  thereof  after  same  had  been 
stopped  to  allow  her  to  alight.  The  complaint  is  in  one  para- 
graph, alleging  negligence  in  the  starting  of  the  car  after  it 
had  been  stopped  to  allow  appellee  to  alight,  and  while  she 
was  in  the  act  of  alighting,  to  which  appellant  answered  by 
general  denial. 

The  only  error  discussed  is  the  action  of  the  court  in  over- 
ruling appellant's  motion  for  a  new  trial,  and,  of  the  reasons 
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therefor,  the  only  ones  discussed  are  the  alleged  errors  in 
giving  to  the  jury  instructions  numbered  three,  six,  and  nine, 
and  the  misconduct  of  the  jury  trying  said  cause. 

Said  instruction  three  reads  as  follows:    *' Under  the  is- 
sues thus  formed  by  the  pleadings  the  burden  is  upon  the 
plaintiff,  before  she  can  recover,  of  establishing,  by  a 

1.  fair  preponderance  of  the  evidence,  all  the  material 
allegations  contained  in  her  complaint."  It  is  ob- 
jected to  upon  the  ground  that  it  **left  the  jury  free  to  de- 
termine for  itself  what  were  the  material  allegations  of  the 
complaint,  and  what  allegations  plaintiff  must  prove  to  en- 
title her  to  recover."  The  instruction  is  supported  by  the 
following  decisions:  Indianapolis,  etc.,  B.  Co.  v.  Stout 
(1876),  53  Ind.  143;  Terre  Haute  Electric  Co,  v.  Kieley 
(1905),  35  Ind.  App.  180. 

Instructions  are  not  to  be  taken  singly,  but  are  to  be  con- 
sidered together,  so  that,  if  said  instruction  is  lacking  in 
fullness,  it  is  supplied  by  instruction  five,  which  is 

2.  definite  and  complete,  and  reads  thus:    "Before  the 
plaintiff  is  entitled  to  recover  in  this  case,  she  must 

establish,  by  a  fair  preponderance  of  the  evidence:  (1) 
That  she  received  the  injuries,  or  some  part  thereof,  as  al- 
leged in  her  complaint;  (2)  that  the  carelessness  and  negli- 
gence of  the  defendant  company,  its  agents  or  servants,  were 
the  direct  and  proximate  cause  of  such  injury." 

Instruction  six  is  in  the  following  language:     **If  you 
believe  from  the  evidence  that  the  carelessness  and  negli- 
gence, if  any  there  was  on  the  part  of  the  plaintiff, 

3.  contributed  to  the  alleged  injuries  complained  of,  I 
instruct  you  that  she  cannot  recover ;  but  the  burden 

of  proof  is  upon  the  defendant  to  show  that  plaintiff  was 
guilty  of  such  contributory  negligence,  if  any  there  was,  and 
the  defendant  must  prove  that  fact  by  a  fair  preponderance 
of  the  evidence.  If,  however,  the  whole  evidence  in  the  case 
shows  contributory  negligence  on  plaintiff's  part,  whether 
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such  evidence  be  produced  either  by  plaintiff  or  defendant, 
or  by  both  combined,  then  such  defense  would  be  made  out" 
It  is  insisted  that  the  foregoing  instruction  warrants  the  jury 
' '  in  finding  in  favor  of  plaintiff  on  the  question  of  contribu- 
tory negligence,  unless  Hhe  whole  evidence  in  the  case  shows 
contributory  negligence.'  "  '*It  effectually  deprives  defend- 
ant of  the  defense  of  contributory  negligence,  for  unless  all 
of  plaintiff's  as  well  as  defendant's  evidence  proved  it,  the 
defendant  failed  to  come  up  to  the  measure  of  the  amount  of 
proof  prescribed  by  the  court.  The  court  said  *  whole'  evi- 
dence, and  the  clear  meaning  of  the  word  'whole'  is  the 
meaning  we  must  infer  the  jury  gave  it." 

The  burden  of  establishing  contributory  negligence  in  an 

action  for  personal  injuries  is  on  the  defendant.    This  must 

be  done  by  a  fair  preponderance  of  the  evidence  in  the 

4.  ease.   Diamond  Block  Coal  Co,  v.  Cuthbertson  (1906), 
166  Ind.  290,  306. 

The  term  ''whole"  evidence,  employed  in  the  instruction, 

is  not  misleading.    In  the  case  of  Town  of  Sellersburg  v. 

Ford  (1906),  39  Ind.  App.  94,  this  court  held  the  fol- 

5.  lowing  instruction  to  be  correct:    "The  burden  of 
proving  contributory  negligence  is  on  the  defendant, 

but  it  may  arise  on  the  whole  evidence."  In  the  case  of 
Indianapolis  Tractionf  etc.,  Co,  v.  Miller  (1907),  40  Ind. 
App.  403,  the  jury  was  instructed  that  **the  burden  is  upon 
the  defendant  to  show  contributory  negligence  by  a  fair  pre- 
ponderance of  the  evidence.  But  if  the  evidence  as  a  whole, 
by  whomsoever  produced,  does  establish  such  contributory 
negligence,  then  it  will  avail  the  defendant  and  prevent  the 
plaintiff  from  recovery."  We  think  the  meaning  intended, 
and  as  understood  by  the  jury  by  this  instruction,  was  that  if 
the  evidence  as  a  whole,  whether  produced  by  appellant  or 
appellee,  established  such  contributory  negligence,  it  would 
be  a  defense  to  the  action  and  prevent  a  recovery. 

Instruction  nine  was  as  follows:    "Said  car  should,  after 
the  same  has  been  stopped,  be  held  a  sufficient  time  to  enable 
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each  passenger  to  get  clear  of  the  car ;  and  the  com- 
6.    pany  will  be  negligent  if,  by  its  employes  in  charge 

of  said  car,  it  should  permit  the  car,  after  being 
stopped,  to  start  while  such  passenger  is  in  the  act  of  alight- 
ing.'* This  was  claimed  to  be  erroneous,  because  **the  duty 
of  a  common  carrier  is  to  stop  its  car  a  sufficient  length  of 
time  to  allow  a  passenger  with  reasonable  promptness  to 
alight  therefrom."  Louisville,  etc.,  R.  Co.  v,  Cosiello 
(1894),  9  Ind.  App.  462,  is  cited  by  appellant.  In  the  case 
last  named  the  jury  returned  a  special  verdict.  The  material 
facts  found  tending  to  charge  appellant  with  negligence  and 
relieve  appellee  from  fault  were  in  substance:  "That  when 
said  passenger  train  reached  the  platform  provided  by  ap- 
pellant for  passengers  at  the  station,  it  stopped  three 
minutes,  and  that  other  passengers  got  off  and  on  the  train, 
and  that  appellee,  while  said  train  was  standing  still,  care- 
fully, and  without  unreasonable  delay,  went  out  on  the  plat- 
form of  the  car  and  attempted  to  get  off  onto  the  platform 
at  the  depot ;  and  that  the  servants  of  appellant,  while  ap- 
pellee was  in  the  act  of  attempting  to  get  off  said  train,  sud- 
denly started  said  train  in  motion,  and  by  reason  thereof 
appellee  was  violently  thrown  from  said  car  to  the  ground.'* 
It  is  said  in  the  opinion:  ''The  court  will  take  judicial 
notice  of  the  fact  that  ordinarily  a  stop  of  a  passen- 
ger-train for  three  minutes,  at  a  station  for  the  purpose  of 
allowing  passengers  to  get  on  or  off  the  train,  is  reasonable 
and  adequate.  In  other  words,  it  is  not  ordinarily  negligence 
per  se  to  fail  to  stop  a  passenger-train  for  such  purpose  for 
a  longer  period  than  three  minutes.  If  any  special  reason 
existed  in  this  instance  requiring  a  longer  stop,  such  reason 
should  have  been  shown."  ** There  is  a  marked  difference 
between  the  duties  the  law  imposes  upon  those  who  operate 
street  railways  and  those  who  operate  ordinary  steam  rail- 
ways. ♦  *  *  Stopping  a  reasonable  time  is  not  sufficient, 
but  it  is  the  duty  of  the  conductor  or  those  in  charge  to  sec 
Vol.  43—46 
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and  know  that  no  passenger  is  in  the  act  of  alighting  or  in  a 
dangerous  position  before  putting  the  car  in  motion  again. 
Highland  Ave.,  etc.,  R.  Co.  v.  Burt  [1890],  92  Ala.  291,  9 
South.  410,  13  L.  R.  A.  95;  Birmingham  Union  R.  Co.  v. 
Smith  [1890],  90  Ala,  60,  8  South.  86,  24  Am.  St.  761." 
Anderson  v.  Citizens  St.  R.  Co.  (1895),  12  Ind.  App.  194, 
197. 

To  start  a  street-car  suddenly,  while  a  passenger  is  in  the 

act  of  alighting  therefrom,  is  held  to  be  negligence.    Citizefis 

St.  R.  Co.  V.  Buffer  (1901) ,  26  Ind.  App.  575 ;  Citizens 

7.  St.  R.  Co.  V.  Merl  (1901),  26  Ind.  App.  284;  Indian- 
apolis St.  R.  Co.  V.  Brown  (1904),  32  Ind.  App.  130. 

See,  also,  Crump  v.  Davis  (1904),  33  Ind.  App.  88 ;  1  Fetter, 
Carriers,  §72;  Booth,  Street  Railways,  §349;  3  Thompson, 
Negligence  (2d  ed.),  §§3519,  3520. 

The  additional  objection  is  made  to  the  ninth  instruction 

that  **this  part  of  the  instruction  is  erroneous  in  that  it  states 

what  facts  will  constitute  negligence."    The  instruc- 

8.  tion  is  conditional.  It  leaves  to  the  jury  the  question 
of  the  negligent  starting  of  the  car.  A  similar  in- 
struction is  considered  in  Indianapolis  Traction,  etc., 
Co.  V.  Miller,  supra.  See,  also,  Indianapolis  St.  R.  Co.  v. 
Brown,  supra;  Anderson  v.  Citizens  St.  R.  Co.,  supra: 
Crump  V.  Davis,  supra;  Union  Traction  Co.  v.  Siceloff 
(1905),  34  Ind.  App.  511;  Citizens  St.  R.  Co.  v.  Eoffhauer 
(1900),  23  Ind.  App.  614. 

The  use  of  the  word  ** permit"  in  the  instruction  is  also 
criticised  as  charging  the  appellant  with  negligence,  **  re- 
gardless of  whether  the  starting  of  the  car  was  caused 

9.  by  negligence,  or  whether  there  was  any  negligence 
connected  \^nth  the  circumstances,  or  even  whether  the 

starting  could  have  been  prevented  by  the  highest  degree  of 
care."  The  complaint  alleges  the  affirmative  negligence  of 
putting  the  car  in  motion.  The  contention  of  appellant  was 
that  appellee  attempted  to  alight  before  the  ear  had  been 
stopped.     There  is  nothing  in  the  entire  record  to  suggest 
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the  idea  of  an  ayoidable  starting  of  the  ear,  and  so  there  was 
nothing  in  the  use  of  the  word  ** permit"  to  induce  the  jury 
to  believe  that  appellant  ** permitted"  the  car,  except  in  the 
sense  that  it  was  powerless  to  prevent  it  by  the  exercise  of 
the  highest  degree  of  care.  It  is  apparent  that  the  court 
used  it  in  the  sense  of  some  active  negligence  on  the  part  of 
the  appellant,  either  in  starting  the  car  or  in  allowing  it  to 
start  when  it  could  have  prevented  it  The  jury  could  not 
have  been  misled  by  this  instruction. 

In  support  of  its  motion  for  a  new  trial,  appellant  alleges 

certain  misconduct  of  the  jury  while  in  the  jury  room  in 

arriving  at  a  verdict,  and  that  the  verdict  was  a 

10.  quotient  or  average  verdict,  and  therefore  illegal.  For 
proof  of  said  alleged  misconduct,  apx)ellant  relies  upon 
the  affidavit  of  Will  H.  Latta.  Said  affidavit  does  not  state 
the  source  of  affiant's  knowledge,  or  how  he  came  to  know  the 
facts  set  out.  Lacking  this,  the  affidavit  was  insufficient  to 
sustain  the  motion  as  decided  in  Huichins  v.  State  (1898), 
151  Ind.  667,  following  the  case  of  Stanley  v.  Sutherland 
(1876),  54  Ind.  339,  and  overruling  Eouk  v.  Allen  (1891), 
126  Ind.  568,  11  L.  R.  A.  706;  and  Chicago,  etc.,  R.  Co.  v. 
McDaniel  (1893),  134  Ind.  166,  cited  by  appellant.  See, 
also,  Treschman  v.  Treschman  (1902),  28  Ind.  App.  206.  In 
the  first  case  named  the  question  is  ably  discussed  and  the 
Indiana  cases  considered  with  numerous  decisions  from  other 
jurisdictions.  The  conclusion  is  reached  upon  the  ground 
that  such  statement  could  not  be  received  from  a  juror  to 
impeach  a  verdict,  or  from  one  deriving  his  knowledge  from 
a  juror  (at  second  hand),  because  the  inhibition  of  th^lav 
against  jurors'  impeaching  their  verdict  would  thus  be  de- 
stroyed. 

Judgment  affirmed. 
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EiKMAN;  Executor,  it.  Landwehr. 

[No.  7,040.     Filed  April  30, 1909.     Rehearing  denied  May  25, 1909.1 

1*  Appeal. — Controlling  and  Subsidiary  Matters. — The  courts,  on 
appeal,  may  disregard  subsidiary  matters  of  procedure,  where  the 
controlling  question  requires  an  affirmance  of  the  Judgment 
p.  72a 

2.  Wills. — Trusts. — Charge  Upon  Lands. — ^A  will  devising  and  be- 
queathing all  of  testator's  real  and  personal  estate  to  his  widow 
and  further  providing :  *'My  will  is  that  my  beloved  wife  pay  to 
[appellee],  an  adopted  daughter,  the  sum  of  $500  when  she  arrives 
at  the  age  of  twenty-one  years  old,  providing  she  [appellee],  i» 
good  asd  kind  to  my  wife,  as  a  daughter  should  be,  and  if  not 
obedient,  my  will  is  that  she  shall  not  receive  the  $500  herein 
named,**  creates  a  continuing  trust  in  favor  of  appellee,  which  is 
a  charge  upon  the  real  estate  devised,  and  subject  to  be  defeated 
by  her  improper  conduct    p.  726. 

3.  Wills. — Legacies. — Directions  to  Devisee  or  Emecutor  to  Pay. — 
A  will  bequeathing  a  legacy  and  directing  it  to  be  paid  by  the 
devisee,  or  executor  who  is  a  devisee,  constitutes  such  legacy  a 
charge  upon  the  real  estate,    p.  729. 

4.  Contracts. — Acceptance  of  Devise. — Payment  of  Legacy. — ^A  de- 
visee accepting  a  devise  charged  with  the  payment  of  a  legacy, 
becomes  personally  liable  for  the  payment  thereof  regardless  of 
tlie  value  of  the  devise,    p*  729. 

5.  Wills. — Construction, — Intention. — ^The  intention  of  the  testator 
is  the  object  which  should  be  attained  in  the  construction  of  a 
will ;  and  to  determine  such  intention  all  the  words  used,  together 
with  the  relations  of  the  parties,  should  be  considered,    p.  720. 

6.  Limitation  op  Actions. — Legacy. — Contract  of  Devisee  to  Pay. 
— ^A  contract  by  a  devisee  to  pay  a  legacy  which  was  a  charge 
upon  the  devisee's  land,  is  governed  by  the  fifteen-year  statute 
of  limitations  (§296  Burns  1908,  §294  R.  S.  1881).  Rabb  and 
M^rs,  JJ.,  dissenting,    p.  730,  733. 

7.  Wills. — Trusts. — Continuing. — Legacies. — Charge  Upon  Land.— 
Limitation  of  Actions. — A  devisee  accepting  real  estate  charged 
with  the  payment  of  a  legacy,  takes  it  subject  to  a  continuing 
trust  against  which  the  statute  of  limitations  does  not  begin  to 
run  until  after  a  demand  is  made  and  refusal  given.  Rabb  and 
Myers,  J.T.,  dissenting,    p.  730. 

Prom  Hancock  Circuit  Court;   Edward  W.  Felt,  Special 
Judge. 


MAY  TER:\I,  1909.  725 


Eikman  r.  Landwehr — 43  Ind.  App.  T24. 


Action  by  Mary  C.  Landwehr  against  Edward  C.  Eikman, 
as  executor  of  the  will  of  Christina  M.  Geisel,  deceased. 
Prom  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Edward  C.  Eikman,  Samuel  J.  Offutt  and  James  D.  Erms- 
ton,  for  appellant. 

William  W.  Cook  and  Charles  II.  Cook,  for  appellee. 

CoMSTOGKy  P.  J. — Action  to  recover  a  claim  against  the 
estate  of  Christina  M.  Geisel,  deceased.  The  complaint 
averred,  in  substance,  that  appellee  w^hen  a  child  was  taken 
into  the  home  and  raised  in  the  family  of  John  and  Christina 
M.  Geisel ;  that  she  wac  regarded,  treated,  and  named  in  the 
last  will  of  said  John  Geisel,  as  an  adopted  daughter;  that 
said  will,  which  is  made  a  part  of  the  complaint,  provided 
that  his  wife  (said  Christina)  should  pay  to  said  claimant 
the  sum  of  $500  when  claimant  arrived  at  the  age  of  twenty- 
one  years,  provided  claimant  was  good  and  kind  to  his  wife, 
as  a  daughter  should  be ;  that  said  John  died  July  31,  1890, 
the  owner  of  personal  and  real  property  aggregating  $8,000 ; 
that  said  will  was  duly  probated  in  July,  1890;  that  after 
the  death  of  said  John  Geisel  the  claimant  married ;  that  she 
became  twenty-one  years  of  age  on  December  2,  1899 ;  that 
she  was  at  all  time^  good  and  kind  to  said  decedent,  as  a 
daughter  should  be,  and  performed  all  the  conditions  re- 
quired on  her  part  to  be  performed  under  the  provisions  of 
said  will ;  that  after  the  death  of  said  John,  his  widow,  the 
decedent,  took  the  exclusive  possession,  control  and  owner- 
ship of  all  the  estate,  real  and  personal,  paid  his  indebted- 
ness, and  repeatedly  promised  and  intended  to  pay  claimant 
said  $500  bequeathed  to  her;  that  decedent  died  October  31, 
1906,  testate  and  the  owner  of  real  and  personal  property  be- 
queathed and  devised  to  her  by  the  will  of  said  John  Geisel ; 
that  she  devised  and  bequeathed  said  property  and  made  no 
provision  for  the  payment  of  said  legacy  to  claimant ;  that  at 
her  death  said  legacy  was  long  past  due.    The  issues  were 
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formed  by  the  general  appearance  of  the  executor.  The 
eanse  was  tried  by  a  jury,  resulting  in  a  verdict  and  judg- 
ment in  favor  of  appellee.  Among  other  facts,  the  jury,  in 
answer  to  interrogatories,  found  specially  that  the  surviving 
widow  accepted  the  terms  of  the  will  and  paid  all  the  in- 
debtedness of  her  husband's  estate,  except  the  bequest  to  ap- 
pellee; that  all  of  the  estate  of  John  Greisel,  deceased,  was 
taken  possession  of  and  appropriated  by  the  widow ;  that  it 
was  of  the  approximate  value  of  $12,000;.  that  said  widow 
acknowledged  said  claim  of  $500,  and  said  that  she  would 
settle  it  independently  of  her  wiU. 

There  are  alleged  errors  founded  upon  the  giving  of  cer- 
tain instructions  and  upon  the  refusal  to  give  others.     The 
questions  growing  out  of  these  alleged  errors  are  all 

1.  subsidiary  to  the  controlling  question  which  is  passed 
upon,  and,  while  we  have  considered  them,  we  have 

not  deemed  it  necessary  to  refer  to  them  further  in  the 
opinion. 

The  appellee  in  this  case  claims  that  by  the  will  before 

us  tha  testator  intended  to  and  did  charge  his  estate  in  the 

hands  of  the  widow  with  a  continuing  trust  in  favor 

2.  of  appellee.     It  is  insisted  by  appellant  that  no  trust 
was  created  or  intended  to  be  created ;  that  any  claim 

has  been  barred  by  the  statute  of  limitations ;  that  the  pro- 
vision of  the  will  in  question  was  merely  directory ;  that  the 
devisee's  failure  to  pay  the  legacy  did  not  create  a  charge 
against  the  land ;  that  Christina  M.  Geisel  took  the  estate  in 
fee  simple  and  free  from  any  liability  upon  same ;  that  her 
taking  the  estate  created  merely  an  implied  promise  to  pay. 
In  Hess  v.  Singler  (1873),  114  Mass.  56,  59,  it  is  said:  "It 
is  a  settled  doctrine  of  courts  of  chancery  tliat  a  devise  or  be- 
quest to  one  person,  accompanied  by  words  expressing  a  wish, 
entreaty  or  recommendation  that  he  will  apply  it  to  the 
benefit  of  others,  may  be  held  to  create  a  trust,  if  the  subject 
and  the  objects  are  suflSciently  certain.  Some  of  the  earlier 
English  decisions  had  a  tendency  to  give  to  this  doctrine  the 
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weight  of  an  arbitrary  nile  of  construction.  But  by  the 
later  cases,  in  this,  as  in  all  other  questions  of  the  interpreta- 
tion of  wills,  the  intention  of  the  testator,  as  gathered  from 
the  whole  will,  controls  the  court ;  in  order  to  create  a  trust, 
it  must  appear  that  the  words  were  intended  by  the  testator 
to  be  imperative ;  and  when  property  is  given  absolutely  and 
without  restriction,  a  trust  is  not  to  be  lightly  imposed,  upon 
mere  words  of  recommendation  and  confidence."  In  the 
case  of  Warner  v.  Bates  (1867),  98  Mass.  274,  277,  Chief 
Justice  Bigelow,  speaking  for  the  court,  said:  **If  the  ob- 
jects of  the  supposed  trusts  are  certain  and  definite ;  if  the 
property  to  which  it  is  to  attach  is  clearly  pointed  out;  if 
the  relations  and  situation  of  the  testator  and  the  supposed 
cestuis  que  trust  are  such  as  to  indicate  a  strong  interest  and 
motive  on  the  part  of  the  testator  in  making  them  partakers 
of  his  bounty ;  and  above  all,  if  the  recommendatory  or  prec- 
atory clause  is  so  expressed  as  to  warrant  the  inference  that 
it  was  designed  to  be  peremptory  on  the  donee,  the  just  and 
reasonable  interpretation  is  that  a  trust  is  created,  which  is 
obligatory  and  can  be  enforced  in  equity  as  against  the  trus- 
tee by  those  in  whose  behalf  the  beneficial  use  of  the  gift  was 
intended." 

The  will  in  question  provides :  First,  for  the  payment  of 
all  the  just  debts  and  funeral  expenses  of  the  testator ;  next, 
it  devises  and  bequeaths  to  his  wife,  Christina  Mary  Geisel, 
**all  the  rest  and  residue  of  my  estate,  real,  personal  and 
mixed,  after  my  just  debts,  funeral  expenses,  etc.,  are  paid 
of  which  I  shall  die  seized  and  possessed,  or  to  which  I  shall 
be  entitled  at  my  decease."  Following  that  is  the  clause  in 
controversy,  which  reads  as  follows:  **My  will  is  that  my 
beloved  wife  pay  to  Mary  Catherine  Geisel,  an  adopted 
daughter,  the  sum  of  $500  when  she  arrives  at  the  age  of 
twenty-one  years  old,  providing  she,  Mary  Catherine,  is 
good  and  kind  to  my  wife,  as  a  datighter  should  be,  and  if 
not  obedient,  my  will  is  that  she  shall  not  receive  the  $500 
herein  named."    This  devise  is  subject  only  to  the  provision 
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that  said  Mary  Catherine  is  good  and  kind  to  my  wife  as  a 
daughter  should  be,  and  upon  her  reaching  the  age  of  twenty- 
one  years.  This  conditional  legacy  was  plainly  specific,  and 
had  annexed  to  it  the  conditions  upon  which  she  might  by  her 
actions  defeat  it.  Mary  Catherine  was  referred  to  as  the 
adopted  daughter.  Although  not  in  law  adopted  by  the  tes- 
tator, she  had  been  a  member  of  his  family  from  infancy, 
and  filled  the  place  made  vacant  by  his  otherwise  childless 
condition.  The  provision  thus  made  was  doubtless  inspired 
by  the  affection  arising  from  the  associations  beginning  with 
the  infancy  of  the  beneficiary.  The  trust  and  ite  mandatory 
character  were  recognized  by  the  devisee  when  she  promised, 
years  after  the  death  of  her  husband,  to  pay  it. 

The  case  of  Murphy  v.  Carlin  (1892),  113  Mo.  112,  20  S. 
W.  786,  35  Am.  St.  699,  is  analogous  in  its  facts  to  the  case 
at  bar,  and  the  questions  to  be  decided  are  much  the  same. 
See,  also,  Noe  v.  Kern  (1887),  93  Mo.  367,  6  S.  W.  239,  3 
Am.  St.  544.  In  the  case  of  Colton  v.  Colt&n  (1888),  127  U. 
S.  300,  8  Sup.  Ct.  1164,  32  L.  Ed.  138,  the  will  of  the  testator 
contained  the  following  provisions:  **I  give  and  bequeath 
to  my  said  wife,  Ellen  M.  Colton,  all  of  the  estate,  real  and 
personal,  of  which  I  shall  die  seized  or  possessed  or  entitled 
to.  I  recommend  to  her  the  care  and  protection  of  my 
mother  and  sister,  and  request  her  to  make  such  gift  and 
provision  for  them  ajs  in  her  judgment  will  be  best.  •  •  • 
I  hereby  appoint  my  said  wife  to  be  the  executrix  of  this  my 
last  will  and  testament,  and  desire  that  no  bonds  be  required 
of  her  for  the  performance  of  any  of  her  duties  as  such  ex- 
ecutrix." Held,  that  the  complainants,  mother  and  sister, 
took  under  the  will  a  beneficial  interest  out  of  the  estate  given 
to  the  wife,  to  the  extent  of  a  permanent  provision  for  them 
during  their  respective  lives,  suitable  and  sufScient  for  their 
care  and  protection,  etc. 

In  Brown  v.  Knapp  (1879),  79  N.  Y.  136,  143,  it  is  said: 
''  It  is  well  settled  that  when  a  legacy  is  given  and  is  directed 
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to  be  paid  by  the  person  to  whom  real  estate  is  devised, 

3.  such  real  estate  is  charged  with  the  payment  of  the 
legacy.     And  the  rule  is  the  same  when  the  legacy  is 

directed  to  be  paid  by  the  executor  who  is  the  devisee  of  real 
estate.  2  Redfield,  Wills  (3d  ed.),  •209;  Mensch  v.  Mensch 
[1869],  2  Lans.  (N.  Y.)  235;  McLachlan  v.  McLachlan 
[1842],  9  Paige  •534;  Wood  v.  Wood  [1858],  26  Barb.  356; 
Dodge  v.  Manning  [1848],  1  N.  Y.  298;  Reynolds  v.  Rey- 
nolds' Executors  [1857],  16  N.  Y.  257;  Oridley  v.  Oridley 
[1861],  24  N.  Y.  130;  Harris  v.  Fly  [1839],  7  Paige  421; 
Olmstead  v.  Brush  [1858],  27  Conn.  530.  If  the  devisee,  in 
such  case,  accepts  the  devise,  he  becomes  personally 

4.  bound  to  pay  the  legacy,  and  he  becomes  thus  bound 
even  if  the  land  devised  to  him  proves  to  be  less  in 

value  than  the  amount  of  the  legacy.  If  he  desires  to  escape 
responsibility,  he  must  refuse  to  accept  the  devise."  See, 
also,  Williams  v.  Nichol  (1886),  47  Ark.  254,  263,  1  S.  W. 
243;   Bohon  v.  Barrett's  Executor  (1881),  79  Ky.  378. 

The  text-books  which  treat  of  the  construction  of  wills  and 

the  reported  cases  upon  the  same  subject  all  agree  that  the 

intention  of  the  testator  is  of  primary  importance  in 

5.  considering  and  in  applying  rules  of  construction. 
The  intentions  of  the  testator  are  to  be  collected  from 

the  words  used,  and  ought  to  be  carried  into  effect  if  they  be 
consistent  with  law.  **In  the  construction  of  ambiguous  ex- 
pressions, the  situation  of  the  parties  may  very  properly  be 
taken  into  view.  The  ties  which  connect  the  testator  with  his 
legatees,  the  affection  subsisting  between  them,  the  motives 
which  may  reasonably  be  supposed  to  operate  with  him,  and 
to  influence  him  in  the  disposition  of  his  property,  are  all  en- 
titled to  consideration  in  expounding  doubtful  words  and  as- 
certaining the  meaning  in  which  the  testator  used  them.'' 
Colton  V.  Cotton,  supra.  It  has  been  frequently  said  that  no 
technical  language  is  necessary  to  create  a  trust  either  by 
deed  or  by  will.    *'It  is  not  necessary  to  use  the  words 
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'upon  trust'  or  trustee/  if  the  creation  of  a  trust  is  other- 
wise suflSciently  evident.  *'  Colton  v.  Colton,  supra.  The  in- 
tention of  the  testator  is  to  be  gathered  in  each  case  from  tho 
general  purpose  and  scope  of  the  instrument.  1  Perry, 
Trusts  {5th  ed.),  §§82,  151,  158;  CresweWs  Admr.  v.  Jones 
&  Dunn  (1880),  68  Ala.  420. 

If  the  provision  of  the  will  does  not  create  a  continuing 
trust,  it  is  clear  that  it  gives  a  conditional  legacy  to  which 
the  appellee  is  entitled  by  reason  of  the  fulfilment,  as  found 
by  the  answers  to  interrogatories,  of  all  of  the  conditions 
upon  which  it  was  made  to  depend.  That  legacy  became  a 
charge,  if  not  upon  the  real  estate  of  the  testator,  then 
upon  the  devisee  and  upon  her  estate.  Upon  that  view  of 
the  case,  if  upon  no  other,  the  judgment  should  be 

6.  affirmed,  because  it  is  conceded  by  appellant  that  ap- 
pellee's cause  of  action  did  not  accrue  until  December 

2,  1899.  The  statute  did  not  begin  to  run  until  that  time, 
and  the  claim  is  governed  by  §296  Bums  1908,  §294  R.  S. 
1881,  which  prescribes  fifteen  years  as  the  time  in  which  such 
actions  are  to  be  brought.  Witz  v.  Dale  '(1891),  129  Ind. 
120;  Nutter  v.  Hawkins  (1884),  93  Ind.  260. 

We  are,  however,  of  the  opinion  that  the  devisee  took  the 
land  charged  with  a  continuing  trust,  against  which  the  stat- 
ute of  limitations  does  not  begin  to  run  until  after  de- 

7.  mand  made  and  refusal  given.    To  the  cases  already 
cited  we  add  the  following:  Knox  v.  Knox  (1884),  59 

Wis.  172,  18  N.  W.  155,  48  Am.  Rep.  487 ;  Erickson  v.  Wil^ 
lard  (1818),  1  N.  H.  217;  Robson  v.  Jardine  (1875),  22 
Grant  Ch.  420,  424;  Bahert  v.  Bakert  (1900),  86  Mo.  App. 
83,  87;  1  Jarman,  Wills  (5th  ed.),  680;  1  Lewin,  Trusts  (1st 
Am.  ed.),  •56;  2  Redfield,  Wills  (3d  ed.),  HIO;  2  Story,  Eq. 
Jurisp.  (13th  ed.),  §§1068,  1068a. 

Judgment  aflSrmecl. 

Watson,  C.  J.,  Roby  and  Iladley,  JJ.,  concur. 

Rabb  and  Myers,  JJ.,  dissent. 
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Dissenting  Opinion. 

Rabb,  J. — The  appellee  filed  a  claim  in  the  court  below 
against  the  estate  of  Christina  Geisel,  seeking  to  recover  a 
personal  judgment  against  the  estate  of  the  decedent  on  a 
liability  incurred  by  the  decedent  in  accepting  the  provisions 
made  in  her  behalf  by  the  will  of  her  deceased  husband,  and 
taking  possession  of  the  property  therein  devised  to  her. 
It  is  in  no  sense  an  action  to  enforce  a  trust  in  the  property 
the  decedent  received  under  her  husband's  will,  but  purely 
an  action  at  law  seeking  a  personal  judgment  against  her 
estate. 

The  question  to  be  decided  is,  Does  the  six-year  statute  of 
limitations  apply  to  the  action  ?    In  my  judgment  it  does. 

The  basis  of  the  liability  here  sought  to  be  enforced  is  not 
the  will  of  John  Geisel,  which  directed  the  widow  to  pay  the 
appellee  $500.  No  word  or  act  of  John  Geisel  could  create 
a  personal  liability  against  his  wife.  It  is  her  acts,  her 
words,  and  her  conduct  that  render  her  and  her  estate  per- 
sonally liable  to  the  appellee  for  the  payment  of  the  money 
directed  by  John  Geisel  to  be  paid  to  her.  It  is  the  fact 
averred  in  the  complaint,  that  the  decedent  accepted  the  ben- 
efits of  the  will  of  her  husband,  and  under  it  took  possession 
of  the  property  devised  to  her,  that  is  the  gist  of  the  ap- 
pellee's case  against  the  estate.  From  these  facts  the  law 
implies  a  contract  that  Christina  Geisel  shaU  pay  appellee 
the  $500.  Btirch  v.  Burch  (1875),  52  Ind.  136;  Parter  v. 
Jackson  (1884),  95  Ind.  210,  48  Am.  Rep.  704;  Hayes  v. 
Sykes  (1889),  120  Ind.  180;  Watt  v.  Pittman  (1890),  125 
Ind.  168;  Schnellv.  Schnell  (1907),  39  Ind.  App.  556.  The 
will  in  this  case  is  but  an  incident  to  the  appellee's  cause  of 
action  sued  on.  The  question  presented  is,  to  my  mind,  pre- 
cisely analogous  to  that  presented  where  a  purchaser  of  real 
estate  takes  the  same  subject  to  a  mortgage  given  to  secure 
the  payment  of  a  promissory  note,  which  the  purchaser  verb- 
ally agrees  to  pay.    In  an  action  to  foreclose  the  mortgage 
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and  enforce  pa3anent  out  of  the  property,  the  law  relating  to 
the  limitation  of  actions  on  notes  and  to  foreclose  mortgages 
would  govern ;  but  if  it  was  sought,  as  it  is  here,  to  enforce 
a  personal  liability  against  the  purchaser  for  the  payment  of 
the  note,  the  law  governing  the  limitation  of  actions  on  con- 
tracts not  in  writing  would  apply.  WiUard  v.  Wood  (1896), 
164  U.  S.  502, 17  Sup.  Ct.  176,  41  L.  Ed.  531. 

The  precise  question  here  presented  has  been  decided  ad- 
versely to  the  contention  of  appellee  in  the  case  of  Stringer 
v.  Stephens'  Estate  (1906),  146  Mich.  181,  109  N.  W.  269, 
8  L.  E.  A.  (N.  S.)  393, 117  Am.  St.  620.  In  that  case  a  claim 
was  presented  against  the  estate  of  a  devisee  of  real  estate, 
who  took  the  devise  upon  the  condition,  among  other  things, 
that  he  was  to  pay  his  mother  $100  per  annum,  which,  by  the 
express  terms  of  the  will,  was  made  a  lien  on  the  land.  What 
was  sought  and  obtained  in  that  case,  as  in  this,  was  a  per- 
sonal judgment  against  the  estate  for  the  sum  due  the  lega- 
tee. The  question  of  the  statute  of  limitations  was  raised 
there,  as  it  is  here.  The  court  held,  and  properly  so,  that, 
the  action  being  based  on  the  implied  promise  of  the  decedent 
to  pay  the  legacy,  the  same  rule  regarding  the  limitation  of 
actions  would  apply  as  applies  to  any  other  action  to  recover 
money  founded  on  an  implied  contract.  The  same  rule  is 
laid  down  in  Wood,  Limitations  (3d  ed.),  §35.  See,  also, 
Percy  v.  Cockrill  (1893),  53  Fed.  872,  4  C.  C.  A.  73;  Maiing^ 
ton  V.  Hill,  Fontaine  &  Co,  (1886),  47  Ark.  301,  1  S.  W. 
547;  Zweigle  v.  Hohman  (1894),  27  N.  Y.  Supp.  Ill,  75 
Ilun  377;  LoderY.  Hatfield  (1877),  71  N.  Y.  92;  American 
Bible  Soc.  v.  Habard  (1868),  41  N.  Y.  619,  51  Barb.  552;  Ei- 
tery.  Greenawalt  (1881),  98  Pa.  St.  422;  Perkins  v.  Cartmell 
(1848),  4  Harr.  (Del.)  270,  42  Am.  Dee.  753.  The  only  e^se 
we  have  been  able  to  find  that  in  any  manner  conflicts  with 
this  long  line  of  authorities  is  the  case  of  Wilson  v.  Towle 
(1848),  19  N.  H.  244.  The  court  in  that  case,  contrary  to 
all  the  authorities  in  this  and  every  other  state  in  the  Union, 
and,  to  my  mind,  to  the  reason  and  logic  of  the  law,  seems  to 
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hold  that  the  basis  of  a  personal  liability  of  a  devisee,  who 
takes  a  devise  of  land  charged  with  the  pa3anent  of  a  legacy, 
does  not  rest  on  an  implied  contract.  The  case  of  Witz  v. 
Dale  (1891),  129  Ind.  120,  is  cited  as  an  authority  for  the 
proposition  that  the  fifteen-year  statute  of  limitation  applies 
to  the  case.  I  think  the  case  not  at  all  in  point.  It  was  not 
there  sought  to  enforce  a  personal  liability  growing  out  of  an 
implied  contract  to  pay  the  legacy  in  question,  but  was  a 
direct  proceeding  by  the  administrator  with  the  will  annexed 
of  the  testator,  to  subject  land  of  which  the  testator  died 
seized  to  the  payment  of  the  legacy,  and  it  is  very  clear  that 
the  fifteen-year  statute  applied  in  that  case,  the  evidence 
clearly  showing  that  more  than  six  years  had  elapsed  from 
the  time  appellee's  cause  of  action  had  accrued  until  the 
claim  was  filed. 

I  think  the  finding  and  judgment  should  have  been  in 
favor  of  the  appellant,  and  I  cannot  concur  in  the  affirmance 
of  the  judgment. 

Myers,  J.,  concurs. 


On  Petition  for  Rehearing. 

ROBY,  J. — Conceding  appellant's  proposition  that  the  lia- 
bility claimed  depends  upon  a  promise  implied  from  the 
widow's  acceptance  of  the  provision  of  the  will,  the  as- 
6.    sumption  that  the  six-year  statute  of  limitation  ap- 
plied is  not  warranted,  for  the  reason  that  an  action  to 
enforce  a  trust  is  governed  by  §296  Burns  1908,  §294  R.  S. 
1881,  and  is  fixed  at  fifteen  years.    The  right  of  the  bene- 
ficiary to  enforce  the  provision  made  for  her  within  that 
period  is  not  affected  by  the  form  of  action  adopted.     The 
substance  of  the  right  asserted  brings  the  case  within  the 
latter  act.    Cooley,  Torts  (2d  ed.),  •lOg  et  seq.;  EUvell  v. 
Martin  (1859),  32  Vt.  217. 
Petition  overruled. 
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Cleveland,  Cincinnati,  Chicago  &  St.   Louis 

Railway  Company  v.  Swango, 

BY  Next  Friend. 

[No.  6,G0a    Filed  January  8,  1906.] 

From  Dearborn  Circuit  Court ;   George  B.  Dotcnep,  Judge. 

Action  by  Lawrence  Swango,  by  next  friend,  Cornelius  Swango, 
against  the  Cleveland,  Cincinnati,  Chicago  &  St  Louis  Railway 
Company.  From  a  judgment  for  plaintiff  for  $500,  defendant 
appeals.    Affirmed, 

Frank  L,  Littleton^  Thwnaa  is.  Cravens  and  Leonard  J.  Hackney, 
for  appellant 
UcMuUen  d  McMullcns,  for  appellee. 

CoMSTOcK,  p.  J. —  This  is  a  turntable  case.  The  questions  pre- 
sented by  the  record  were  passed  upon  in  Letcis  v.  Cleveland^  etc., 
R.  Co.  (1008),  42  Ind.  App.  337,  and  the  facts  as  shown  by  the 
answers  to  interrogatories  are  analogous  to  those  alleged  in  the 
complaint  in  that  case. 

A  petition  to  transfer  said  case  to  the  Supreme  Court  having 
been  denied,  this  Judgment  is  upon  the  authority  of  that  case 
affirmed. 


Truelove  et  al.  v.  Truelove  et  al. 

[No.  6,680.     Filed  January  8,  1909.] 

From  Owen  Circuit  Court ;  Joseph  W.  Williams,  Judge. 

Suit  by  Mary  E.  Truelove  and  others  against  Emeline  Truelove 
and  others.  From  a  decree  entered,  plaintiffs  appeal.  Transferred 
to  the  Supreme  Court. 

Willis  Hickam,  for  appellants. 

Inman  H.  Fowler,  John  C,  Robinson  and  H.  C.  Allen,  for  appel- 

Feb  Cubiam. — ^Thls  cause  being  submitted  to  the  entire  court 
and  four  Judges  not  concurring  in  the  result  the  case  is  hereby 
transferred  to  the  Supreme  Court  under  section  fifteen  of  the  act 
approved  March  12,  1901  (Acts  1901,  p.  565,  fldOD  Bums  1908). 
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AxTELL  V.  The  State  of  Indiana. 

[No.  6,562.     Filed  January  15,  1909.] 

From  Lawrence  Circuit  Court;  James  B.  Wilson,  Judge. 

Action  by  The  State  of  Indiana  against  Harry  A.  Axteil.  From 
a  Judgment  for  plaintiiT,  defendant  appeals.    Affirmed, 

Robert  O.  Miller  and  Duncan  d  Batman^  for  appellant. 

James  Bingham,  Attorney-General,  Fred  N,  Fletcher,  Prosecuting 
Attorney,  A,  G,  Gavins,  H.  M.  Bowling  and  E,  M.  White,  for  the 
State. 

RoBY,  J. — This  case  is  affirmed  on  the  authority  of  Axteil  v. 
^iate  (1909),  ante,  131.  The  records  in  the  cases  are  identical, 
except  that  the  recognizance  bond  in  this  case  was  to  secure  the 
appearance  of  Charles  IIe^woo<l  to  answer  to  a  charge  of  rape  on 
tlie  person  of  Iva  York  Uepwood  on  June  1,  1905,  and  the  bond  in 
Axteil  V.  State,  supra,  was  to  secure  Ilegwood's  appearance  to  an- 
swer to  a  charge  of  the  same  crime  on  the  person  of  Bessie  Yoric 
Hegwood  on  October  — ,  1904. 


Smith  v.  Ohio  Oil  Company. 

[No.  6,371.    Filed  January  26,  1909.] 

From  Wells  Circuit  Court;  Edwin  C.  Vaughn,  Judge. 

Action  by  S.  Walter  Smith  against  the  Ohio  Oil  Company.  From 
a  judgment  for  defendant,  plaintiff  appeals.    Affirmed* 

Eichhom  d  Matlack,  for  ai^ellant. 
Simmons  d  Dailey,  for  appellee. 

Watson,  C.  J. — ^This  was  an  action  by  the  appellant  under  §§7981. 
7982  Bums  1908,  Acts  1885,  p.  36,  §§1,  2,  to  recover  $49  wages 
due  him  from  appellee,  and  to  recover  the  further  sums  of  ^2. 
statutory  penalty,  and  $50  attorney's  fees. 

The  cause  was  put  at  Issue  and  trial  by  the  court  had,  whicli 
resulted  in  a  finding  and  judgment  for  appellant  for  ^9. 

The  errors  assigned  in  this  court  are,  (1)  the  sustaining  of 
appellee's  motion  to  strike  out  parts  of  the  complaint ;  (2)  the  over- 
ruling of  appellant's  motion  to  modify  the  judgment 

The  record  discloses  that  the  appellee,  before  trial,  offered  to  con- 
fess judgment  for  949,  so  the  only  question  Involved  in  this  con- 
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troveray  is  the  statutory  penalty  and  the  attorney's  fees  under 
{587981,  7982,  supra. 

In  the  ease  of  the  Toledo,  etc..  R.  Co,  v.  Long  (1907),  100  Ind. 
:no,  the  (n>urt  lield  §%79«S1,  7982,  suprUy  unconstitutional,  upon  the 
authority  of  Bedford  Quairies  Co.  v.  Bough  (1907),  168  Ind. 
071,  and  cases  there  cited. 

Tlie  Judgmeni  is  tlierefore  affirmed. 


Vandalia  Railroad  Company  v.  Cox. 

[No.  6,385.    Filed  February  3,  1909.1 

From  Clinton  Circuit  Court;  Joseph  Claybaugh,  Judge. 

Action  by  Florence  M.  Cox  against  the  Vandalia  Railroad  Com- 
pany.   From  a  judgment  for  plaintiff,  defendant  appeals.    Affirmed, 

Albert  D.  Thomas,  Michael  hJ,  Foley  and  John  O.  WUliams,  for 
ap];)ellant. 
Joseph  Cotnhs,  for  appellee. 

Hadley,  J. — ^This  was  an  action  brought  by  appellee  against 
appellant  for  reimbursement  for  money  expended  In  constructing  a 
fence  along  appellant's  right  of  way  through  appellee's  lands,  under 
$§5447-5449  Burns  1908,  Acts  18S5,  p.  224,  $$1-3.  Upon  trial 
appellee  was  given  Judgment  for  the  amount  of  her  claim  and  $25 
attorney's  fees. 

The  case  in  its  substantial  particulars  is  the  same  as  the  case 
of  Vandalia  R,  Co,  v.  McAninch  (1909),  ante,  221,  and  upon  the 
authority  of  that  case  this'  cause  is  affirmed. 

Other  questions  are  presented  in  this  case  but  they  are  all 
technical,  unsubstantial  and  without  merit  The  action  of  the 
appellant  in  the  premises  is  indefensible. 

Judgment  affirmed  with  ten  per  cent  penalty  thereon. 


Leeds  v.  Warren-Scharf  Asphalt  Paving 

Company. 

[No.  5,828.     Filed  December  18,   1908.     Rehearing  denied  March 

19,  1909.1 

From  Laporte  Superior  Court;  Charles  H.  Truesdell,  Special 
Judge. 

Action  by  the  Warren-Scharf  Asphalt  Paving  Company  against 
Amelia  Leeds.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed. 
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James  F.  Oallaher,  for  appellant 

Cornelius  R.  Collins,  Jeremiah  B.  Collins  and  Morris  M,  Townley, 
for  appellee. 

Htebs,  J. — ^ThlB  was  an  action  by  appellee  to  foreclose  an  alleged 
street  assessment  lien  against  appellant's  property  situated  on 
Wabash  street  in  the  city  of  Michigan  City.  From  a  Judgment  and 
decree  of  foreclosure  appellant  appeals  to  this  court  and  has  here 
assigned  error  presenting  the  same  questions  which  this  court 
considered  and  decided  adversely  to  appellee  in  the  case  of  Zorn 
V.  Warren-Scharf  Asphalt  Pav.  Co.  (1908),  42  Ind.  App.  213,  and 
upon  the  authority  of  that  case  the  Judgment  in  this  case  is 
reversed. 


Woodson,  Trustee,  v.  Warren-Schakf  Asphalt 

Paving  Company. 

[No.  5,826.     Filed  December  12,  1908.     Rehearing  denied  March 

19,  1909.] 

From  Laporte  Superior  Court;  Charles  H,  Truesdell,  Special 
Judge. 

Action  by  Warren-Scharf  Asphalt  Paving  Company  against  Will- 
lam  F.  Woodson,  trustee.  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Reversed. 

James  F.  Oallaher,  for  appellant 

Cornelius  R,  Collins,  Jeremiah  B.  Collins  and  Morris  M.  Townley, 
for  appellee. 

Mtebs,  J. — ^This  was  an  action  by  appellee  to  foreclose  an  alleged 
street  assessment  lien  against  appellant's  property  situated  on 
Wabash  street  in  the  city  of  Michigan  City.  From  a  Judgment  and 
decree  of  foreclosure  appellant  appeals  to  this  court  and  has  here 
assigned  error  presenting  the  same  questions  which  this  court  con- 
sidered and  decided  adversely  to  appellee  in  the  case  of  Zorn  v. 
Warren-Seharf  Asphalt  Pav.  Co.  (1908),  42  Ind.  App.  213,  and 
upon  the  authority  of  that  case  the  Judgment  in  this  case  is  re- 
versed. 
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Farmers'  Mutual  et  al.  v.  Reser. 

[No.  6,467.    Filed  May  14,  1900.] 

From  Clinton  Circuit  Court;  Joseph  Claybaugh,  Judge. 

Action  by  William  M.  Reser  against  the  Farmers*  Mutual  and 
others.  ITrom  a  Judgment  for  plaintiff,  defendants  appeaL  Re- 
versed. 

Ouenther  d  Clark  and  Davidson  d  Boulds,  for  appellants 
Kumler  d  Qaylord  and  James  V,  Kent,  for  appellee. 

Haoley,  J. — ^This  is  a  companion  case  to  Farmers'  Mutual  v.  Beser 
(1909);  ante,  634.  The  appellee  in  this  case  was  the  owner  of  the 
undivided  one-half  of  the  wheat  destroyed  by  lightning,  as  described 
in  said  former  case. 

The  pleadings,  finding  of  facts,  conclusions  of  law.  Judgment  and 
objections  and  exceptions  to  the  various  rulings  and  the  questions 
presented  and  argued  are  identical  with  said  former  case,  and  the 
law,  as  laid  down  in  that  case,  is  made  the  law  of  this  case.  And 
upon  the  authority  of  that  case,  this  cause  is  reversed  with  Instruc- 
tions to  grant  a  new  trial,  sustain  the  demurrers  to  the  complaint 
and  grant  leave  to  amend. 
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^ABANDONMENT*— 

See  WoKDS  akd  Phb^bes,  1.* 

ABATEMENT— 

See  Pleading. 

For  nonjoinder,  see  Pabties,  2;    Clark  ▼.  Schindler,  209,  273  (2). 

ABATEMENT  AND  BEVZVAL— 

See  Action. 

ACCOUNTS— 

Instruction  as  to  burden  of  proof  on  plea  of  payment,  see  Tbial, 
27 ;  Oas  Belt  Torpedo  Co.  v.  Ward,  537. 

Stated, — Avoidance  of, — Accounts  stated  presumptively  settle  the 
matters  in  controversy  between  the  parties  thereto,  but  they 
may  be  Impeached  for  fraud,  illegality,  or  by  showing  clearly 
that  contested  items  were  unintentionally  omitted  therefrom. 

State  Life  Ins,  Co,  v.  Postal,  144,  146  (1). 

ACCOUNT  STATED— 

Reply  to  answer  of,  see  Pleading,  8. 

ACTION— 

See  Abbitbation  and  Awabd;    Equity;    Limitation  of  Actions. 

Increase  of  demand,  after  filing  of  action,  see  Justices  of  the 
Peace. 

Right  of  township  advisory  boards  to  institute,  see  Townships; 
Advisory  Board,  etc.,  v.  Levandowsky,  224,  225    (1). 

1.  Consolidation  of  Causes, — Equity. — Ekiuity  will  not  grant  re- 
lief because  of  a  multiplicity  of  actions,  where  such  actions 
may  be  consolidated  at  law. 

Vandalia  Coal  Co.  y.  Lawson,  226, 232  ( 1 ) . 

2.  Consolidation  of  Causes. — Inherent  Powers  of  Courts, — The 
courts,  though  there  be  no  statutory  sanction,  may,  in  proper 
cases,  consolidate  actions  at  law. 

Vandalia  Coal  Co.  v.  Lawson,  226, 232  (2). 

3.  Joinder  of  Plaintiffs, — Persons  having  separate  causes  of  ac- 
tion against  the  same  person  cannot  Join  as  plaintiffs. 

Vandalia  Coal  Co.  v.  Lawson,  226, 232  (3). 

4.  Improper  Joinder  of  Plaintiffs. — Demurrer. — Where  plaintiffs 
Join  in  one  action,  and  the  complaint  fails  to  show  a  Joint  cause 
of  action  in  favor  of  all,  it  will  be  bad  on  demurrer. 

Vandalia  Coal  Co.  v.  Lawson,  226, 233  (4) . 

(739) 
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AOnOK— Continaed. 

5.  Con8olidaUon.^Federal  8tatut€S.^Disoretion. — ^Under  (921  R. 
S.  U.  S.  1878,  §921  U.  S.  Comp.  St.  1901,  the  consolidation  of  simi- 
lar actions  rests  in  the  discretion  of  the  court 

Vandalia  Coal  Co.  v.  LaK>9on,  226, 233  (5). 

G.  Fortnalism. — Justice. — The  purpose  of  litigation  is  to  establish 
Justice;  and  the  courts  are  more  and  more  disregarding  for- 
malism in  determining  the  Justice  of  the  litigation. 

Vandalia  Coal  Co.  v.  Lawson,  226, 249  (15). 

7.  Olst  of. — Raih-oads. — Negligence. — ^The  gist  of  an  action  against 
a  railroad  company  for  damages  for  personal  injuries,  is  the 
company's  negligence,  and  not  the  injury  caused. 

Louisville,  etc.,  R.  Co.  v.  Linton,  709, 714  (5). 

8.  Survival—Statutes.— yeglig€nce.--\]ndeT  §285  Bums  1908,  Acts 
1899,  p.  405,  actions  for  the  death  of  a  person  can  be  maintained 
only  where  such  death  was  caused  by  the  "wrongful  act  or  omis- 
sion of  another."    Brown  v.  American  Steel,  etc,  Co.,  500, 569  (11). 

ABOPnOK— 

1.  Parent  and  Child. — Statutes. — The  subject  of  adoption  is  purely 
statutory.  Leonard  v.  Honisfager,  607, 609  ( 1 ) . 

2.  Purpose. — Statutes. — Construction. — ^The  purpose  of  adoption 
statutes  is  to  provide  homes  for  unfortunate  children,  and  such 
statutes  should  be  liberally  construed  to  effect  such  purpose. 

Leonard  v.  Honisfager,  607, 609  (2) . 

3.  Character  of  Proceedings. — Rights  of  Guardian. — A  proceeding 
for  the  adoption  of  children  is  ex  parte,  and  the  legal  guardian  is 
not  a  proper  party  thereto.        Leonard  ▼.  Honisfager,  607, 609  (3). 

ADVANCEMENTS— 

See  Descent  and  Distribution. 

ABVEBSE  POSSESSION— 

See  Real  Property. 

Where  no  evidence  of,  improper  to  instruct  on,  see  Trial,  21 ;  Fuel- 
ling v.  Fuesse,  441,  444  (2). 

ADVISOBY  BOABDS— 

See  Towns:  ips. 

AOENCY— 

See  Principal  and  Agent. 

ALIENATION— 

See  Husband  and  Wife. 

Of  lands  by  remarrying  widow,  see  Descent  and  Distribution,  5: 
Rozell  V.  Cranflll  298,  302  (2). 

Instructions  in  actions  of,  see  Trl4L,  25,  26;   Kelso  ▼.  Kelso,  115. 

Meaning  of  malice  In  actions  for,  see  Words  and  Phrases,  5. 

AMENDMENTS— 

See  Pleading. 

To  city  ordinance,  see  Municipal  C:k)RP0RATi0NS,  4r^. 
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See  IirrEBUBBAN  Railroads. 

Complaint  against  railroad  company  for  killing,  see  PLEAi>me»  96. 

Killing  stock,  see  Railboads,  8,  9. 

Instruction  in  a  stock-killing  case,  see  Tbial,  44. 

1.  Running  at  Large, — Boards  of  Commissioners, — Potoers, — The 
common  law,  requiring  owners  of  domestic  animals  to  keep  the 
same  upon  their  own  premises,  is  in  force  in  Indiana,  except  as 
modified  by  §3242  Burns  1908,  §2&37  R.  S.  1881,  empowering 
boards  of  commissioners  in  their  discretion  to  permit  them  to  run 
at  large.  Anderson  v.  Nesbitt,  703,  705  ( 1 ) . 

2.  Trespass. — Damages. — Where  trespassing  animals  are  by  the 
owners  thereof  negligently  permitted  to  escape,  such  owners  are 
liable  only  for  the  damages  which  could  reasonably  be  anticipated 
by  reason  of  the  known  propensities  of  such  animals. 

Anderson  v.  Neshitt,  703, 705  (2) . 

3.  Cattle. — Causing  Fright  of  Horste. — Damages. — The  owner  of 
trespassing  cattle  is  not  liable  for  damages  resulting  from  the 
fright  of  a  horse  thereat  where  such  cattle  were  merely  grazing 
along  the  public  highway.  Anderson  y,  Neshitt,  70S,  70Q  (4:). 


See  PiXADiNS. 

AHTEHXJPTIAI*  C0KTBAGT8— 
See  Contracts. 


Ck>rrection  of  record,  see  Cebtiobari. 

Method  of  showing  signature  to  a  deposition  in  bill  of  exceptions, 
see  Depositions;  Flotcers  v.  Poorman^  528,  536  (9). 

Objections  not  urged  in  trial  court  against  admission  of  evidence, 
cannot  be  presented  on  appeal,  see  Evidence,  3 ;  Merchants  Mut, 
Tel.  Co.  V.  Hirschman,  283.  292  (16). 

Sustaining  objections  to  competent  evidence,  harmless,  where  it  is 
subsequently  introduced,  see  Evidence,  4;  Ellison  v.  Flinty  276, 
279  (3). 

Where  bill  of  exceptions  shows  that  It  does  not  contain  all  of  the 
evidence.  Appellate  Court  cannot  disturb  the  Judgment  because  of 
the  evidence,  see  Judgment,  13;  Milhoum  v.  Baugher,  35,  40  (5). 

New  trial,  not  granted,  where  result  of  next  trial  would  l>e  the 
same,  see  New  Tbial,  1 ;  Cleveland,  etc.,  R.  Co.  v.  Cyr,  19,  25  (10). 

Instructions,  to  be  considered  on  appeal,  must  be  set  out  in  motion 

for  new  trial,  see  New  Trial,  8;  Parker  Land,  etc.,  Co.  v.  Ayrcs, 

513,  518  (5). 
Theory  adopted  by  trial  court  will  be  adhered  to,  see  Pleading,  25 ; 

Flotcers  v.  Poorman,  528,  531  (4). 
Failure  to  allege  demand,  where  not  questioned  below,  cannot  be 

questioned  on  appeal,  see  Pleading,  32;    Hill  v.  Kcrstctter,  431, 

437  (9). 
Initial  attack  on  complaint  on,  see  Pleading.  33. 
Failure  to  give  Christian  name  of  party  cannot  be  questioned  for 

first  time  on  appeal,  see  Pleading.  91 ;    Helms  v.  Applcfon,  482, 

485  (2). 
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1.  Aasignmenta  of  Errors. — Conclusions  of  Law. — How  ^Questioned. 
— Where  no  independent  error  is  assigned,  on  appeal,  as  to  the 
correctness  of  any  or  all  of  the  conclusions  of  law,  no  question  is 
presented  thereon.        Celtic  8av,,  etc,,  Assn,  v.  Curtis,  363, 366  (2). 

2.  Assignments  of  Errors, — Ejcceptions  to  Cotwlusions  of  Lato, — 
In  order  to  question  conclusions  of  law  on  appeal,  a  proper  ex- 
ception must  be  taken  to  each  conclusion  in  the  trial  court,  and 
error  assigned  thereon.  Theobald  v.  Clapp,  IDl,  192  (2). 

3.  Assignments  of  Errors. — ^^Rendering  Judgment  for  AppeUee" — 
An  assignment,  on  appeal,  that  the  trial  court  erred  in  "rendering 
Judgment  in  favor  of  appellee"  presents  no  question. 

Theobald  v.  Clapp,  191, 193  (3). 

4.  Joint  Assignments  of  Error, — Several  Rulings. — Husband  and 
Wife, — ^A  joint  assignment  of  errors,  on  ai^>eal,  by  a  husband  and 
wife,  is  sufficient,  though  the  motions,  and  exceptions  to  the  rul- 
ings thereon,  were  several.  McNcw  v.  Vert,  83, 84  (1). 

5.  Bills  of  Exceptions, — Time  for  Filing, — Common  Law, — ^At  the 
common  law  bills  of  exceptions  had  to  be  filed  at  the  term  at 
which  the  alleged  errors  were  committed. 

Brotcn  v.  American  Steel,  etc,  Co,,  560, 564  (1). 

6.  Bills  of  Exceptions, — Filing. — Time  for. — Extensions. — Under 
§660  Burns  1908,  §G29  R.  S.  1881,  trial  courts  are  authorized  to 
grant  time  beyond  the  term,  within  which  to  file  bills  of  excep- 
tions, and  under  §661  Bums  1908,  Acts  1905.  p.  45,  such  time 
may  In  certain  cases  be  extended,  where  application  is  made  be- 
fore the  expiration  of  the  time  first  granted. 

Brown  v.  American  Steel,  etc,,  Co,,  560, 564  (2). 

7.  Bills  of  Exceptions. — Time  for  Filing, — When  to  be  Granted. — 
New  Trial. — Entry. — Time  beyond  the  term  for  the  filing  of  a  bill 
of  exceptions  on  the  overniling  of  a  motion  for  a  new  trial  must 
be  asked  at  the  time  of  such  overruling,  and  such  fact  must  be 
shown  by  an  order-l)ook  entry. 

Brown  v.  American  Steel,  etc,  Co,,  360, 564  (3). 

8.  Bills  of  Exceptiofis, — Time  for  Filing, — Extensions. — Jurisdic- 
tion,—Under  §661  Burns  1908,  Acts  1905,  p.  45,  authorizing  the 
trial  court  under  certain  circumstances  to  grant  an  extension  of 
time  for  the  filing  of  bills  of  exceptions,  but  one  extension  can  be 
granted,  the  court  having  no  jurisdiction,  even  by  consent,  to  ex- 
tend twice.  Brown  v.  American  Steel,  etc,  Co.,  560, 565  (4). 

9.  Bills  of  Exceptions. — Presentation  to  Judge, — Filing, — Hotc 
Shown, — ^A  bill  ot  exceptions  presented  to  the  judge  within  the 
time  granted  is  sufiicient,  although  it  was  not  actually  filed  until 
after  the  expiration  of  the  granted  time. 

Brown  v.  American  Steel,  etc.,  Co,,  560, 566  (5). 

10.  Bills  of  Exceptions, — Correction, — Memoranda, — Stenographer's 
Notes. — The  trial  court  cannot  by  a  nunc  pro  tunc  entry,  correct 
a  bill  of  exceptions,  unless  there  be  some  written  memorandum 
thereof  in  some  record,  or  in  the  official  stenographer's  notes. 

M organic wn  Mfg.  Co.  v.  Hicks,  32, 33  (1). 

11.  Bills  of  Exceptions. — Objects. — How  Made  Part  of, — Evidetice, 
— Objects  are  introduced  in  evidence  by  exhibiting  them  to  the  jury, 
but  they  cannot  bo  hrous^lit  physically  into  a  bill  of  exceptions,  a 
description,  only,  being  proper. 

Jlorgautown  Mfg,  Co.  v.  Hicks.  32. 34  (2). 
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12.  Bills  of  Exceptions, — Inirodueinfl  Objects  in  Etndence, — A 
statement,  in  ti  bill  of  exceptiouK,  tliut  "this  18  the  picH-e  of  timber 
now  exhibited  t)efore  the  Jury,"  is  the  same  as  "this  is  the  pleci* 
of  timlK*r  introduced  in  evidence." 

Monjantown  Mfg,  Co.  v.  Ilivks,  :^2,  ^4  (3) . 

13.  Hilln  of  ExccptioiiH. — Time  for  Filing. — StatutcH. — Courts  have 
no  iKiwer,  exct?pt  thut  given  by  statute,  to  grant  time  l}eyond  the 
term  for  the  filing  of  :i  bill  of  exceptions. 

Mcholis  V.  Central  Trust  Co,,  G4,  m  (1). 

14.  Bills  of  iU'Cctitions, — Time  for  Filiuf/. — Extensions. — Where  a 
judge  granted  time  beyond  the  term  for  the  filing  of  a  bill  of  ex- 
ceptions and  sudi  period  exi)ired  without  the  filing  thereof,  the 
Judge  has  no  jurisdiction  afterward,  even  by  consent  of  the  par- 
ties, to  extend  such  time,  the  statute  {Umi  Burns  1908,  Acts 
1905,  p.  45)  requiring  an  application  for  extension  of  time  within 
which  to  file  a  bill  of  exceptions,  to  be  made  "prior  to  the  expira- 
tion of  the  time  first  given." 

Nichols  V.  Central  Trust  Co.,  64, 66  (2). 

15.  Bills  of  Exceptions. — How  Made  Part  of  Record. — ^Where  a 
motion  for  a  new  trial  w^as  overruled  and  an  exception  taken  on 
July  6,  and  six  months'  time  was  granted  on  July  7,  for  filing  bills 
of  exceptions,  and  on  October  2:J,  ai)pelle€'s  motion  for  judgment 
on  the  special  findings  was  sustained  and  a  decree  entered,  and  on 
October  20,  an  appeal  was  prayed  and  granted  and  six  months* 
time  granted  In  which  to  file  bills  of  exceptions,  a  bill  filed  on  the 
following  January  28,  is  not  in  the  rectord,  since  time  must  be 
asked  upon  taking  the  exception  at  the  overruling  of  the  motion 
for  a  new  trial  (§656  Bums  1908,  §626  R.  S.  1881). 

Theobald  v.  Clapp,  191, 193  (4). 

16.  Briefs. — Waiver. — l*oints  not  discussed  are  waived. 

Clcvvland,  etc.,  R.  Co.  v.  Cyr,  19,  21  (1). 
lAil'v  Erie,  etc.,  R.  Co.  v.  Seeley,  70,  71  (1). 
I'arker  Land,  etc.,  Co.  v.  Ayres,  513,  519  (9). 
mittitery  v.  School  City  of  South  Bend,  58,  59  (1). 

17.  Briefs. — Waiver. — Errors  not  discussed  in  appellant's  brief 
in  the  points  and  authorities  are  waived. 

Theobald  v.  Clapp,  191, 192  (1). 

18.  Briefs. — Waiver. — It  is  within  the  discretion  of  the  Appellate 
Court  wliether  it  will  consider  points  not  proix»rly  set  out  in  the 
appellant's  brief.  Raley  v.  Evansville  Oas,  etc.,  Co.,  57, 58  (2) , 

19.  Briefs. — Instructions. — A  brief  which  sets  out  the  questioned 
instructions  given  by  the  court,  but  not  the  additional  ones  given, 
does  not  properly  present  any  question  thereon. 

Ellison  V.  Ryan,  610, 612  (2) . 

20.  Briefs. — Evidence. — References  to  Transcript. — In  questioning 
the  admission  of  testimony  or  its  sufficiency,  the  brief  should  set 
out  the  page  and  line  of  the  transcript  where  the  same  may  be 
found.  Ellison  v.  Ryan,  610, 612  ( 3 ) . 

21.  Briefs. — Failure  to  Set  Out  Questioned  Answers,  Special  Find- 
ings, and  Conclusions  of  Law. — Where  appellant  fails  to  set  out, 
in  words  or  substance,  in  its  brief  the  questioned  answers,  or  the 
special  findings  and  tlio  questioned  conclusions  of  law,  no  ques- 
tions thereon  are  presented.  State  v.  Lukins,  341. 

22.  Term-Time. — Defective  Bond. —  .Appearance. —  Effect. —  Where 
an  appeal  bond  is  defective  or  wanting,  and  the  appellee  files  a 
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brief  upon  the  merits,  the  appeal  will  not  be  dismissed,  bnt  will 
be  considered  a  vacation  appeal. 

Majenica  Tel.  Co,  v.  Rogers,  306, 307  (1). 

23.  Bond. — Defects, — An  appeal  bond  which  omits  the  name  of  the 
surety  iu  the  body  thereof,  and  which  is  not  signed  by  the  appel- 
lant, is  sufficient-  Majenica  Tel,  Co.  v,  Rogers,  306, 307  (2) . 

24.  Affirmance  tiHth  Damages. — The  Appellate  Court  has  the  right 
to  assess  damages  in  the  affirmance  of  a  case. 

City  of  Laporte  v.  Osbom,  100, 105  (10). 

25.  Clerk's  Certificate. — ^The  clerk's  certificate  gives  verity  to  the 
record  entries,  and  the  inclusion  of  a  copy  of  a  paper  or  entry, 
which  his  certificate  does  not  cover,  is  unavailing. 

Roberts  v.  Smith,  613, 616  (2). 

26.  Sufficiency  of  Complaint. — Demurrer. — Form  of. — Where  a 
judgment  was  rendered  for  defendant  on  demurrers  to  the  com- 
plaint and  cross-complaints  against  him,  the  sufficiency  of  such 
complaint  and  cross-complaints  will  determine  the  disposition  of 
the  case  on  appeal,  regardless  of  the  form  of  the  demurrers. 

Fox  V.  Rhodes.  573, 57G  ( 1 ) . 

27.  Harmless  Error. — Complaint. — Demurrers, — Motions  to  Make 
More  Specific. — Special  Findings, — Evidence. — Where  the  evidence 
sustains  special  findings  showing  a  breach  of  an  administrator's 
bond,  to  the  damage  of  decedent's  creditors,  intervening  erroi*s 
in  rulings  uix>n  demurrers  to  the  complaint,  demurrers  to  the 
sufficiency  of  the  several  alleged  breaches  of  the  bond,  and  in 
overruling  motions  to  make  more  specific,  are  not  reversible. 

Moore  v.  State,  ex  rel.,  387, 305  (4) . 

28.  Complaint. — Paragraphs. — Overruling  Demurrer. — When  Harm- 
less.— Interrogatories  to  Jury, — Where  the  interrogatories  to  the 
Jury  show  that  the  verdict  rests  upon  a  certain  paragraph  of  com- 
plaint, erroneous  rulings  as  to  the  others  will  be  considered  harm- 
less. Richmond  St.,  etc.,  R.  Co.  v.  Beverley,  105, 107  (1). 

29.  Controlling  and  Subsidiary  Matters. — ^The  courts,  on  appeal, 
may  disregard  subsidiary  matters  of  procedure,  where  the  con- 
trolling question  requires  an  affirmance  of  the  Judgment 

Eikman  v.  Landxcehr.  724, 726  (1). 

30.  Time  of  Taking. — Decedents''  Estates. — Appeals  from  Judg- 
ments in  claims  against  decedents*  estates,  except  upon  permis- 
sion granted  by  the  Supreme,  or  Appellate  Court,  must  be  per- 
fected by  filing  an  approved  appeal  bond  within  ten  days  after 
the  Judgment  appealed  from  is  rendered,  and  by  filing  the  tran- 
script on  appeal  within  ninety  days  after  the  filing  of  such  bond. 

W.  R.  Mumford  Co.  v.  Terry,  339. 

31.  Presumptions  as  to  Judgment  Appealed  from, — Divorce. — The 
presumption  on  an  appeal  from  a  Judgment  refusing  a  divorce, 
Is  that  the  trial  Judge  decided  the  case  in  accordance  with  his 
duty.  Bacon  v.  Bacon.  2ia  221  (3) . 

32.  Dismissal. — Record. — Binding  of. — An  appeal  will  not  be  dis- 
missed because  the  transcript  is  not  neatly  and  securely  bound, 
where  it  appears  to  be  bound  neatly  and  securely  for  Its  intended 
use.  Holt  V.  Myers,  538, 530  ( 1 ) . 

33.  Dismissal. — Briefs. — Statement  of  Record  and  Points. — ^An  ap- 
peal will  not  be  dismissed  because  a  concise  statement  of  the  rec- 
ord showing  the  alleged  errors,  is  not  set  out  in  the  brief,  where 
under  the  assignment  of  errors  there  is  a  specification  that  the 
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court  erred  in  ovemiliiig  the  motion  for  a  new  trial,  and  under 
••Errors  Relied  Upon  for  Reversar*  tlie  different  specifications  in 
the  motion  for  a  new  trial,  which  are  questioned,  are  set  out,  giv- 
ing the  page  and  line  of  the  transcript  where  found. 

Holt  V.  Myers,  538, 539  (2) . 

34.  Evidence. —  Exclusion. — Witnesses. —  Heirs. — Statutes. — Excep- 
tion.— Where  testimony  of  an  heir,  in  an  action  affecting  the  prop- 
erty of  decedent,  is  wrongfully  excluded  on  the  ground  that  such 
heir  was  not  a  competent  witness  (§522  Bums  1908,  §499  R.  S. 
1881),  the  appellant  must,  by  the  record  on  appeal,  plainly  show 
that  the  testimony  came  within  an  exception  to  the  statutory  rule. 

Stauffer  v.  Martin,  675, 679  (7). 

35.  Erroneous. — Admission  of  Evidence. — Trial  hy  Court. — Where 
the  trial  judge  continually  overruled  objections  to  incompetent 
evidence,  the  presumption  is  that  he  considered  such  evidence  in 
arriving  at  his  decision,  and  such  rulings,  therefore,  constitute 
reversible  error.  Baker  v.  Baker,  26, 31  (7). 

36.  Evidence. — How  Presented. — Briefs. — Where  the  admission  or 
exclusion  of  evidence  is  questioned  on  appeal,  there  must  be  set 
out  in  the  appellant's  brief  a  concise  statement  of  the  record  pre- 
senting such  evidence,  together  with  the  page  and  lines  of  the 
transcript  where  the  same  may  be  found. 

Ellison  V.  Flint,  276, 279  (5). 

37.  Harmless  Error. — Nominal  Damages. — Questions  concerning 
evidence  of  substantive  damages  will  not  be  considered  on  ap- 
peal, where  only  nominal  damages  were  awarded,  and  where 
plaintiff  was  entitled  thereto. 

Majenica  Tel.  Co.  v.  Rogers,  306, 312  (8) . 

38.  Fair  Trial. — Clear  Instructions. — Where  the  parties  are  given 
a  fair  trial  upon  the  merits  and  the  jury  is  clearly  Instructed, 
the  Judgment  will  not  lie  disturbed  on  appeal.  • 

Town  of  New  Castle  v.  Mullen,  280, 282  (3). 

39.  Record. — Counterclaim. — Failure  to  Include. — Instructions 
Thereon. — Where  an  instruction  related  to  a  counterclaim  and 
such  counterclaim  was  not  made  a  part  of  the  record,  the  cor- 
rectness of  the  instruction  cannot  be  determined  on  appeal. 

Parker  Land,  etc.,  Co.  v.  Ayres,  513, 518  (6). 

40.  Instructions. — When  a  Part  of  Record. — ^Where  instructions 
are  not  contained  in  a  bill  of  exceptions  nor  numbered  consecu- 
tively, nor  signed  by  the  trial  judge,  they  are  not  a  part  of  the 
record  on  appeal.       Supreme  Tent,  etc.,  \.Ethridge,'ilo,  481  (10). 

41.  Instructions. — Signing. — Presentation  Before  Argument. — In- 
structions requested  should  be  numbered  consecutively,  signed  by 
the  party  or  attorney,  and  presented  l>efore  the  beginning  of  the 
argument ;  and  these  things  should  be  shown  affirmatively  by  the 
record.  Supreme  Tent,  etc.,  v.  Ethridge,  475, 481  ( 11 ) . 

42.  Law  of  the  Case. — ^A  decision  on  appeal  becomes  the  law  of 
the  case  during  all  subsequent  stages. 

Basey  v.  McKinney,  422, 423  ( 1 ) . 

43.  Judgment. — Procedure. — Presumptions. — All  reasonable  pre- 
sumptions will  i)o  indulged  by  the  courts  of  appeal  in  favor  of  the 
proi^eedings  and  judgment  of  the  trial  court. 

Unger  v.  Mellinger,  524, 526  (1) . 
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44.  Final  Ju^ameni, — Setting  Aside  Award  of  Arbitrators, — No 
appeal  lies  from  a  judgment  setting  aside  an  award  made  by  ar- 
bitrators, tliere  being  no  final  judgment  Smith  v.  lAmg,  668. 

45.  Motion  to  Dismiss. — A'oficc. — A  motion  by  appellee  to  dismiss 
an  appeal  will  be  overruled,  where  the  appellant  was  given  no 
notice  of  such  motion.    Noble  v.  Indianapolis  Traction,  etc.,  Co,,  430. 

40.  Motions  to  Dismiss, — Briefs. — ^Api)ellee*s  filing  of  a  brief  upon 
tbe  merits  constitutes  a  waiver  of  its  right  to  insist  upon  a  dis- 
missal on  the  ground  that  appellant's  brief  does  not  set  out  the 
questioned  portions  of  the  record. 

Raley  v.  Evansville  Oas,  etc.,  Co.,  57, 58  (1). 

47.  Moot  Questions. — Settlement. — Where  a  judgment  has  been 
compromised  and  settled,  an  appeal  therefrom  presents  only  a 
moot  question.  Board,  etc.,  v.  Clark,  499, 501  (2) . 

48.  New  Trial. — Insufficient  Evidence. — Where  the  only  evidence 
supporting  a  decree  was  legally  Inadmissible,  such  decree  will  be 
reversed  as  unsupported. 

Blanchard-Carlisle  Co.  v.  QarriUon,  303, 305  (2). 

4B.  Dismissal. — Veto  Trial. — Bill  of  Exceptions. — Presentation. — 
Where  appellant  questioned  only  the  overruling  of  its  motion  for 
a  new  trial,  reasons  for  which  can  be  determined  only  from  a 
consideration  of  the  bill  of  exceptions  which  was  not  presented  to 
the  trial  judge  for  approval  within  the  time  granted,  no  question 
is  presented,  and  the  appeal  will  be  dismissed. 

Brown  v.  State,  ex  ret.,  297. 

50.  Withdrawal  of  Devi ff ion. — Sunc  Pro  Tunc  Entries. — ^The  Ap- 
pellate Court  has  the  power  at  Ri\y  time  during  the  term  at  which 
a  decision  was  rendered  to  withdraw  it  from  the  files,  and,  if  no 
entry  has  been  made  of  such  withdrawal,  may  order  a  nunc  pm 
tunc  entry  thereof.  Moore  v.  StatCy  ex  rel.,  387, 402  ( 11 ) . 

61.  Dismissal. — Parties. — Guardian  and  Wai'd. — Adoption. — ^An  ap- 
peal taken  by  the  guardian  of  a  child  from  a  judgment  of  adop- 
tion will  be  dismissed,  such  guardian  having  no  right  of  appeal. 

Leonard  v.  Honisfager,  607, 610  (4). 

52.  Parties. — Applicants  for  Letters  of  Administration. — Decedents' 
Estates. — Where  two  applicants  c*ontend  for  appointment  as  ad- 
ministrator, the  defeated  applicant  has  the  right  to  appeal,  and 
his  appeal  cannot  be  dismissed  on  the  ground  that  letters  have 
already  been  issued  to  the  other  and  have  not  been  set  aside. 

Cooper  V.  Cooper,  620, 624  (7) . 

53.  Penalties. — ^The  Appellate  Ck)urt  will  impose  a  i>enalty  upon 
the  appellant  in  proper  cases. 

Flowers  v.  Poortnan,  528.  536  (11). 
yandalia  R.  Co.  v.  MeAnineh,  221,  224  (5). 

54.  Precipe. — Omissions. — Effect. — Where  appellant's  precipe  called 
for  particular  parts  of  the  record,  but  omitted  the  motion  for  a 
new  trial,  no  question  can  be  raised  thereon,  although  the  cierl; 
embodied  a  copy  thereof  in  the  transcript. 

Roberts  v.  Smith,  613, 615  (1). 

55.  Remittitur. — Judgment. — Where  the  judgment  is  too  large  and 
the  excess  can  be  definitely  deterniino<l,  tlie  judgment  will  lie 
affirmed  conditionally  upon  the  filing  of  a  remittitur  for  the  excess. 

Helms  V.  Applcton,  482,  489  (8). 

Merchants  Mut.  Tel.  Co.  v.  Hirschman,  283,  297  (28). 

Taylor  v.  Taylor,  367,  373  (0). 
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56.  Right  Result — Where  a  right  result  was  reached,  intervening 
errors  will  be  disregarded. 

Erie  Cratcford  OH  Co,  v.  Jonca,  187,  190  (2). 
Wolcott  V.  Hay  en,  578, 585  (5). 

57.  Rioht  Result, — Landlord  and  TctmnU — Holding  Over, — ^The 
wrongful  refusal  to  strike  out  a  paragraph  of  complaint,  in  an 
action  by  a  landlord  against  the  tenant  for  unlawfully  holding 
over,  Is  harmless,  where  the  evidence  fully  sustains  the  other 
paragraph  of  complaint. 

Holland  v.  Hummell  358,  3G2  (7),  363  (7). 

58.  Special  Findings. — Omissions. — Burden  of  Proving  Defense. — 
Partition. — Lefial  and  Equitahle  Interest  in  Lands. — In  a  suit  for 
partition,  where  the  complaint  alleged  a  fee-simi)le  title,  and  the 
answer  admitted  same  but  set  out  an  ei]uitable  title  in  defendant, 
such  defense  must  be  shown  by  aflirmative  special  findings  In  or- 
der that  the  court  on  apiieal  may  determine  the  merits  thereof, 
a  failure  to  find  the  facts  set  out  In  the  answer  constituting  a 
finding  that  such  facts  had  not  been  proved. 

Oarretson  v.  Garret  son,  688, 691  ( 1 ) . 

59.  Transfer. — Constitutional  Laic. — Where  an  appeal  presents  a 
question  of  constitutional  law,  It  will  be  transferred  to  the  Su- 
preme Court.  Pittsburgh,  etc.,  R,  Co.  v.  Peck,  316. 

60.  Erroneous  Ruling  Precedent. — Transfer. — Where  a  ruling  pre- 
cedent of  the  Supreme  Court  is  deemed  erroneous,  it  is  the  duty 
of  the  Appellate  Court  to  transfer  the  pending  case  to  such  court 
with  a  recommendation  to  overrule  such  precedent. 

Crawford  &  McCrimmon  Co.  v.  Oose,  373, 376  ( 1 ) . 

61.  Weighing  Evidence. — The  Appellate  Court  cannot  weigh  con- 
flicting evidence.     City  of  LaFayette  v.  West,  325,  329  (9). 

Ellison  V.  Flint,  276,  277  (1). 

Hill  V.  Kerstetter,  431,  435  (6),  436  (6). 

Ohio  Oil  Co.  V.  West  fall,  661,  664  (4). 

Paul  Mfg.  Co.  v.  Racine,  695,  701  (9). 

Pittsburgh,  etc.,  R.  Co.  v.  Lynch,  177,  186  (11). 

62.  Weighing  Evidence. — Where  there  is  some  evidence  tending  to 
prove  every  material  allegation  of  plaintiff's  complaint,  the  Judg- 
ment of  the  trial  court  will  not  be  disturbed. 

Cochran  v.  Totcn  of  Shirley,  453,  456  (5). 
Ellison  V.  Ryan,  610,  611  (1). 

63.  Insuffieient  Evidence. — ^The  Appellate  Court  will  not  reverse  a 
judgment  for  want  of  evidence  unless  there  is  no  legal  evidence 
tending  to  support  some  essential  fact  necessary  to  such  Judgment. 

linger  v.  Mellinger,  524, 526  (2) . 

64.  Excessive  Damages. — Weighing  Evidence. — Where  there  is 
some  evidence  sustaining  the  damages  given,  the  Appellate  Court 
will  not  weigh  the  evidence  en  such  question. 

W.  J.  Holliday  d  Co.  v.  Highland  Iron,  etc.,  Co.,  342, 356  (12). 

65.  Weighing  Evidence. — Falling  from  Street-Car. — Question  for 
Jury. — The  Appellate  Court  cannot  weigh  conflicting  evidence  as 
to  whether  plaintiff  fell  from  the  stopping  of  a  street-car,  or  Its 
starting,  such  question  being  one  of  fact  for  the  Jury. 

Indianapolis  Traction,  etc..  Co.  v.  Roire,  407, 409  (3). 

66.  Weighing  Evidence. — Divorce. — Equity. — Law. — ^The  Appellate 
Court  cannot  w^eigh  conflicting  evidence  In  a  divorce  suit,  the 
rule  as  to  weighing  evidence,  on  appeal,  being  the  same  in  suits 
in  equity  as  in  actions  at  law.  Wise  v.  Wise,  625. 
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APPLICATION  OF  PAYMENTS— 

See  Evidence,  32. 

ARBITRATION  AND  AWARD— 

No  appeal  lies  from  trial  court's  setting  aside  of  award  of  arbi- 
trators, see  Appeal,  44;  Snuth  v.  Lang,  668. 

1.  Submiitsion. — Revocation  of. — ^At  the  common  law  a  party  could 
revoke  the  submission  to  arbitration  at  any  time  before  the 
award  was  made,  the  court  having  nothing  to  do  therewith;  but 
a  statutory  submission  made  and  entered  upon  under  an  order 
of  court,  cannot  be  revoked  without  the  consent  of  the  court. 

Hentagc  v.  StatCy  ex  rel,  595, 600  (6). 

2.  Irregularities. — Waiver. — ^Where  arbitrators  commit  irregulari- 
ties in  the  conduct  of  their  work,  a  party  knowing  thereof  and 
making  no  objection  thereto  waives  his  right  to  make  objection 
thereto  after  the  submission  of  their  award. 

Heritage  v.  Utate,  ex  rel.,  505, 601  (7),  603  (7). 

3.  Award  by  Majority. — Deliberations. — Waiver. — While  the  de- 
lil)erations  of  arbitrators  should  be  participated  in  by  all,  an 
award  by  a  majority  thei*eof  is  binding;  but  parties  may  waive 
such  unanimity  of  participation  by  allowing  the  majority  of  the 
arbitrators  to  proceed,  without  making  any  objections  thereto. 

Heritage  v.  State,  ex  ret.,  505, 602  (8) . 

4.  Invalidity. — Burden  of  Proof. — ^The  burden  of  proving  that  an 
award  is  invalid  is  upon  the  party  asserting  same. 

Heritage  v.  State,  ex  rel.,  505, 603  (0). 

5.  Invalidity. — How  Shown. — Evidence. — The  invalidity  of  an 
award  may  be  shown  by  affidavits. 

Heritage  v.  State,  ex  reZ.,  595, 603  (10). 

ARREST  OF  JTrDOHENT— 

See  Motions. 

ASSIQNMENT— 

Of  contracts,  see  Contracts. 

ASSUMPTION  OF  RISK— 

See  Masteb  and  Servant. 

ATTACHMENT  AND  GARNISHMENT— 

Trustee's  creditors  cannot  attach  property  held  by  him  in  trust,  see 
Trusts,  3. 

ATTORNEY  AND  CLIENT— 

Advice  of  attorney  for  highway  petitioners,  not  binding  on  board  of 
commissioners,  see  Counties;  Overmeyer  v.  Board,  etc.,  403, 
405  (2). 

Sickness  of  attorney  may  constitute  excusable  neglect  of  client  suf- 
ficient to  set  aside  Judgment  see  Judgment,  14;  Milbaum  v. 
Baugher,  35,  41  (6). 

Issues  in  case,  not  limited  by  oral  remarks  of  counsel,  see  Tbial*  1 ; 
Trees  v.  Millikan,  256,  259  (3). 

Excessive  attorneys'  fees  included  in  Judgment  mast  be  remitted, 
see  New  Trial,  2;  Nesbitt  v.  Nesbitt,  43,  47  (3). 
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ATTOBNEY  AND  CLIENT— Continaed. 

Afn'cefnent  of  Attorneys  in  Conduct  of  Cases, — ^Agreements  made  by 
attorneys,  in  and  out  of  court.  In  the  conduct  of  their  cases  sliould 
be  faithfully  kept.  Flotoers  v.  Poorman,  528»  535  (8) . 


See  Ajsbitbation  and  Awabo. 


See  Criminal  Law. 


Answer  of  discharge  in,  see  Pleading,  9. 

Discharge. — Subsequent  Contracts  as  to  Debt. — Consideration. — A 
discbarge  in  bankruptcy  does  not  discharge  a  debt,  and  the  bank- 
rupt's subsequent  agreement  to  transfer  certain  stock  to  the  cred- 
itor in  consideration  of  a  discharge  of  such  debt,  is  supported  by 
a  valuable  consideration.  Hill  v.  Kerstetterj  1, 4  (2 ) . 

BANXB  AND  BANSINGh- 

Sister  is  not  estopped  from  collecting  money,  where  pass-book  was 
issued  to  her,  and  her  brother,  using  her  name  without  authority, 
checked  out  her  money,  see  Estoppel,  3;  Second  Nat,  Bank  v. 
Gihhoney,  492,  498  (9). 

As  to  want  of  credits  on  bank  books,  see  Evidence,  6. 

Agent  to  deposit  has  no  implied  authority  to  check  out,  see  Princi- 
pal AND  Agent,  3 ;  Second  Nat,  Bank  v.  Qibboney,  492,  498  (8). 

Interrogatory  as  to  title  to  deposit,  see  Trial,  59. 

1.  Pass-Books. — Admissions. — A  pass-book,  containing  a  record  of 
the  time  and  amount  of  deposits,  is  an  admission  by  the  bank 
that  it  owes  such  depositor  the  money  therein  specified. 

Second  Nat.  Bank  v.  Gibboney,  492, 497  (4). 

2.  Pass-Books. — Contracts. — The  entry  in  a  pass-book  of  money 
received  by  a  bank  constitutes  a  contract  to  repay  such  money 
to  the  depositor  or  order. 

Second  Nat.  Bank  v.  Qibboney,  492, 497  (5). 

3.  Deposits. — Pass-Book. — Title. — ^The  deposit  of  money  in  a  party's 
name  and  the  delivery  of  a  pass-book  to  her,  passes  the  title  of 
the  deposit  to  her.         Second  Nat.  Bank  v.  CHbboney,  492, 497  (6) . 

4.  Deposits. — Checks. — ^The  drawing  of  a  check  in  favor  of  plain- 
tiff and  the  deposit  of  same  to  plaintiffs  credit,  constitute  the 
plaintiff  a  depositor,  and  the  charging  of  such  check  to  the 
drawer's  account  and  crediting  it  to  plaintiff's  account  constitute 
an  acceptance  of  such  check. 

Second  Nat.  Bank  v.  Gibboney,  492, 498  (7). 

5.  Deposits. — False  Signature. — In  an  action  against  a  bank  to 
recover  money  withdrawn  by  means  of  forged  checks,  the  burden 
is  upon  the  defendant  to  show  how  the  false  signature  upon  the 
bank's  signature  book  was  placed  there. 

Second  Nat.  Bank  v.  Qibboney,  492, 499  (10). 

BASTABDY^ 

Relatrix,  not  a  party,  see  Parties,  1 ;  Walker  v.  State,  ex  rel.,  605, 
607  (4). 
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1.  Opportunity. — Presumptions, — Opportunity  does  not  constitute 
presumptive  evidence  of  unlawful  intercourse. 

Walker  v.  State,  ex  reL,  605, 607  (2). 

2.  Intercourse  with  Others, — Evidence, — Verdict. — A  verdict  tliat 
defendant  was  the  father  of  relatrlx's  child  is  supported,  where 
defendant  as  well  as  others  had  intercourse  with  relatrlx  about 
the  time  of  conception.  Walker  v.  Btate,  ew  reL,  605, 607  (3). 

BILLS  AND  NOTES— 

See  Pbikcipal  akd  Subety  ;  Taxation. 

Evidence  of  credits  on,  by  checks,  see  Evidence,  6 ;  Ellison  v.  Plinth 
276,  279  (4). 

Excessive  recovery  on,  must  be  remitted,  see  New  Trtai,  2;  Nes- 
bitt  V.  Neshitt,  43,  47  (3). 

Authority  of  agent  to  execute,  see  Pbincipal  and  Agent,  2 ;  Ellison 
V.  Flint,  276,  278  (2). 

Instructions  as  to  burden  of  proof,  see  Trial,  10. 

1.  Fraud. — Illegality. — Burden  of  Proof. — Where  the  maker  of  a 
note,  in  an  action  thereon,  answers  fraud  or  Illegality  in  the  pro- 
curement thereof,  the  burden  of  proving  that  he  is  an  innocent 
purchaser  thereof  rests  upon  the  holder. 

BatesvUle  Bank  v.  Lehner,  457, 460  (1). 

2.  Fraud. —  Possession}. —  Presumptions. —  Innocent  Purchaser. — 
Where  no  answer  of  fraud  or  illegality  in  the  procurement  of  a 
note  is  made,  the  possession  and  production  of  the  note  constitute 
prima  facie  proof  that  the  plaintllf  is  an  innocent  holder,  for  value, 
in  due  course  of  business,  the  burden  being  upon  the  maker  to 
show  otherwise.  Batesville  Bank  v.  Lehner,  457, 460  (2). 

3.  Negotiability.  —  Innocent  Purchasers.  —  Notice.  —  Sufficiency. — 
Where  a  bank  intending  to  purchase  a  bankable  note  given  as  part 
of  the  purchnse  price  of  an  organ,  wrote  a  letter  to  the  maker 
inquiring  if  the  organ  had  been  received,  and  whether  it  was  sat- 
isfactory and  saying  that  the  bank  intended  to  buy  the  note,  re- 
ceived from  such  maker  an  answer  that  the  organ  had  just  ar- 
rived and  would  be  erected  within  eight  or  ten  days,  and  asking 
the  bnnk  to  inquire  again  in  a  few  days,  and  the  maker  eight  days 
afterward  wrote  to  the  bank  that  the  organ  had  not  been  com- 
pletely erected,  that  he  was  well  pleased  so  far,  and  that  he  would 
write  later,  and  he  executed  the  note  seven  days  later,  the  bank 
purchasing  the  same  without  further  notice,  such  bank  is  an  inno- 
cent purchaser  for  value,  and  the  maker  cannot  defend  on  the 
ground  of  a  breach  of  contract  by  the  payee. 

Ba tesville  Bank  v.  Lehner,  457, 461  (3 ) . 

4.  Innocent  Purchasers. — Notice. — Suspicious  circumstances,  to  be 
sufficient  to  put  an  intending  purchaser  of  bankable  paper  on  in- 
quiry, must  be  of  such  character  that  bad  faith  on  the  part  of 
such  purchaser,  in  failing  to  make  further  inquiry,  can  be  reason- 
ably inferred  therefrom.     Batesville  Bank  v.  Lehner,  ^7,  ^d2  W, 

BILLS  OF  EXCEPTIONS- 

See  Appeal. 

BILLS  07  PEACE— 

See  Equity. 
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BOABDS  07  00KKI88Z0HEB8— 

See  Animals  ;  Compbomise  and  Setti^hknt  ;  OoTTimES. 

AUoicances.— 'Effect — Judgment. — ^An  allowance  by  the  board  of 
commissioners  to  a  county  treasurer  does  not  constitute  a  judicial 
determination  of  the  rights  of  the  parties. 

Heritage  y.  State,  ew  rel,  596, 604  (11) . 

BONBS^ 

See  Appeal  ;  CaiMmAL  Law  ;  Decedentb'  Estates. 

Issuance  of,  for  street  improvements,  see  Municipal  Goeposations, 
25 ;  National  Surety  Co.  v.  Maag,  16,  19  (2). 

Of  administrator,  complaint  on,  see  Pleading,  49. 

Complaint  for  forfeiture,  see  Pueading,  58. 

BOUNDABIE&— 

See  Real  Pbopebtt. 

Instructions  regarding,  see  Tbial,  24. 

1.  Real  Property. — Survey. — Unofficial. — ^A  survey  of  lands  In  Allen 
county  by  the  surveyor  t)f  Dekalb  county  is  unavailing  as  an  offi- 
cial survey.  Fuelling  v.  Fuease,  441, 444  ( 1 ) . 

2.  PuWic  Lands. — Surveys. — Excesses  and  Deficiencies. — How  Dis- 
tributed.— Where  a  fractional  section  of  land  contains  over  160 
acres,  and  there  Is  an  excess,  or  deficiency,  in  the  southwest 
quarter  thereof,  such  excess,  or  deficiency,  is  thrown  to  the  ex- 
terior lots,  and  therefore  the  owner  of  the  west  half  of  the  south- 
west quarter  containing  an  excess  of  three  acres,  is  entitled 
thereto.  Fuelling  v.  Fuesse,  441, 444  (4) . 

3.  Parol  Agreements. — Consideration. — Estoppel. — ^A  parol  agree- 
ment by  adjoining  proprietors  as  to  the  boundary  line,  different 
from  the  true  boundary  line,  the  only  consideration  being  the  mu- 
tual agreement  to  treat  the  agreed  line  as  the  true  one,  cannot 
be  effective,  unless  one  of  the  parties,  relying  thereon,  has  ex- 
pended money  or  made  improvements  on  the  faith  thereof,  or 
other  acts  have  been  performed  sufficient  to  create  an  estoppel. 

Fuelling  v.  Fuesse,  441, 445  (6). 


See  Appeal. 

BVIIJ)INO  AND  LOAN  ASSOCIATIONS— 

1.  Mortgages. — Payment. — Where  the  by-laws,  bonds  and  mort- 
gages of  a  building  and  loan  association  provided  that  interest 
and  premiums  should  be  paid  on  the  loan  until  the  maturity  of 
the  stock,  that  a  certain  number  of  payments  should  be  made  on 
such  stock,  that  the  stock  should  mature  and  cancel  the  loan  when 
the  stock  payments  together  with  its  share  of  the  dividends 
equaled  the  par  value  thereof,  the  making  of  the  required  number 
of  payments  on  the  stock  does  not  mature  same  nor  cancel  the 
loan.  Wiley  v.  Commonwealth,  etc.,  Sav.  Assn.,  209, 211  ( 1 ) . 

2.  Maturity  of  Stock. — Fraudulent  Representations. — ^Where  the 
by-laws,  bonds  and  mortgages  of  a  building  and  loan  association 
require  payment  of  interest  and  premiums  upon  loans  until  the 
loan  Is  canceled  by  the  maturity  of  the  stock,  and  that  a  certain 
number  of  stock  payments  shall  be  required,  representations  by  the 
company  that  the  making  of' such  stock  payments  would  mature 
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the  stock  and  cancel  the  loan  do  not  constitute  any  defense  to  a 
suit  for  foreclosure,  the  defendant  having  no  right  to  rely  thereon. 

Wiley  V.  Commonwealth,  etc.,  8av.  Assn^  209, 212  (2). 

3.  Mortgages, — Stock. — Interest. — Premiums. — Application  of  Pay- 
ments.— In  computing  the  amount  due  on  a  building  and  loan 
mortgage  the  stock  payments  and  dividends  thereon,  bu|t  not  the 
interest  and  premiums,  should  be  credited  thereon. 

Wiley  V.  Commonwealth,  etc.,  8av.  Assn.,  209, 212  (3). 

4.  Funds. — Loans. — Credits. — Expenses. — Statutes. — ^Prlor  to  1897 
all  money  paid  into  the  loan  fund  of  a  building  and  loan  asso- 
ciation had  to  be  credited  on  the  stock,  but  8ut)sequently  (§4128 
Burns  1908,  Acts  1897,  p.  284,  §2)  the  expense  fund  was  abolished, 
and  all  exi)eu8es  were  payable  out  of  the  earnings  of  the  loan 
fund.  Wiley  v.  Commonwealth,  etc.,  Sav.  Assn.,  209, 213  (4) . 

BtrBDBK  OF  PBOOV— 

See  Tbiai* 

CANGELATIOV— 

See  Deeds.  ^«xi<»^- 


See  Stbeet  Railroads. 

Railroads. — Contracts. — Contracts,  written  or  parol,  express  or  Im- 
plied, to  carry  goods  beyond  their  own  lines  and  to  be  responsible 
therefor,  may  be  made  by  railroad  companies. 

Lake  Erie,  etc,,  R.  Co.  v.  Seeley,  70,  72  (2 ) . 


For  cases  dted,  see  p.  vii. 

Criticised  : 

State,  ex  rel.,  y.  First  Nat.  Bank,  etc.,  89  Ind.  302,  see  HUl  v.  Ker- 
sietter,  1,  4  (4). 

Distinguished  : 

Annadall  v.  Union,  etc.,  Lime  Co.,  42  Ind.  App.  264,  see  Cfoff  v.  Ko- 
komo  Brass  Works,  642,  645  (3). 

Fidelity,  etc.,  Assn.  v.  McDaniel,  25  Ind.  App.  608,  see  CoUins  v. 
Catholic  Order  of  Foresters,  549,  559  (11). 

Manion  v.  Lake  Erie,  etc.,  R.  Co.,  40  Ind.  App.  569,  see  Wolcott  v. 
Hayes,  578,  584  (4). 

P.  H.  d  F.  M.  Roots  Co.  V.  Meeker,  165  Ind.  132,  see  EvansviUe 
Hoop,  etc.,  Co.  V.  Bailey.  153,  165  (12). 

Disapproved  : 

Stanley  v.  Peeples,  13  Ind.  App.  232,  see  Stauffer  ▼.  Martin.  675, 
680  (8). 

CATTLB— 
See  Animals. 

CEBTIOBABI— 

Correction  of  Record. — Refusal— Appeal. — ^Where  appellant,  without 
right,  secured  a  nunc  pro  tunc  entry,  in  the  trial  court,  showlnp 
that  the  trial  judge  made  proper  Indorsements  on  ciM'taiu  liistiiic- 


INDEX.  753 

CSBTIOBABI— Continued. 

tions,  when  in  fact  he  orally  refused  to  give  same  and  did  not  in- 
dorse them,  appellant*s  motion  for  a  writ  of  certiorari  to  bring 
up  such  correction,  on  appeal,  will  be  denied. 

Holcomh  V.  Norman,  506, 509  (6). 


See  Banks  and  Bankivq, 


See  Infants  ;  Pabent  and  Child. 


See  Religious  Societies. 

May  maintain  ejectmeent,  see  EIjectment. 


See  MxTNiciPAL  Cobpobationb. 

COAL  MIKES— 
See  Mines. 

COLLATEBAL  ATTACK— 

See  Judgment. 

C0MFB0MI8E  AND  SETTLEMENT— 

See  Accounts. 

Evidence  of  family  settlement,  see  Deeds,  3 ;  Stauffer  v.  Martin,  675, 
678  (3). 

1.  Contracts, — Dismissal  of  Appeal  Upon  Payment  of  Costs, — Where 
appellant  agreed  that  if  appellee  would  pay  the  costs  incurred  on 
appeal,  appellant  would  pay  the  Judgment  appealed  from  and  dis- 
miss such  appeal,  and  the  same  was  done,  the  appellant  has  no 
right  to  take  a  second  appeal  from  such  Judgment. 

Board,  etc.,  v.  Clark,  499, 501  (1 ). 

2.  ImpeachmetU. —  Evidence. —  Boards  of  Commissioners, —  Treas- 
urers,— Fraud. — Mistake, — An  unimpeached  settlement  between 
the  board  of  commissioners  and  a  county  treasurer  constitutes 
prima  facie  evidence  that  such  treasurer  has  duly  accounted  for 
funds  received,  but  a  settlement  shown  to  have  been  made  through 
fraud  or  mutual  mistake  Is  not  binding. 

Heritage  v.  State,  ex  reL,  595, 599  (3) . 

3.  0ffiC€rs,^8tatutes,'-'Unaer  §6086  Bums  1908,  §5811  R.  S.  1881, 
a  settlement  between  the  board  of  commissioners  and  a  county 
treasurer  is  not  conclusive,  such  statute  being  for  the  protection 
of  the  officer  as  well  as  the  county. 

Heritage  v.  State,  ex  reh,  595, 599  (4) . 

4.  Officers, — Statutes. — Avoidance  of  Litigation, — Payment. — Under 
§6086  Bums  1908,  §5811  R.  S.  1881,  a  compromise  entered  into  be- 
tween a  board  of  commissioners  and  a  county  treasurer,  for  the 
purpose  of  avoiding  litigation,  is  not  conclusive,  pajrment  being  the 
only  method  of  extinguishing  the  county's  right  of  action. 

Heritage  v.  State,  ex  rel.,  595, 590  (5) . 
CONCLUSIONS- 

Gomplaint  alleging  that  a  necessity  existed  for  the  doing  of  certain 
things  states,  see  Pleading,  60. 
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GONDBMNATION— 
See  BuiiTEiVT  Don aik. 

CONSIDERATION— 

See  ComuA^GTS ;  MumciPAL  Ck)RPosATioiTs,  4-6. 

COKSTirTTTIONAIi  LAW— 

1.  Right  of  Jury  Trial, — Equity. — Where  n  plaintiff  has  a  dear 
right  to  a  Jury  trial,  the  courts  are  not  disposed  to  deny  such 
right  Vandalia  Coal  Co.  v.  Lawaon,  226, 249  ( 16) . 

2.  Jury  Trial. — Equity. — ^The  constitutional  provision  for  a  jury 
trial — §20,  article  1 — applied  only  to  common-law  cases,  the  ver- 
dict of  a  Jury  in  equity  cases  being  merely  advisory. 

Vandalia  Coal  Co.  v.  Lawson,  226, 250  ( 18). 

3.  Jury  Tri€^. — Value. — ^The  liberty  of  the  citizen  is  largely  safe- 
guarded by  his  right  to  a  Jury  trial. 

Vandalia  Coal  Co.  v.  Lawson,  226, 251  (19). 
COHTBACTS— 

See  Damages  ;  Insurance  ;  Landlord  and  Tenant  ;  Limitation  op 
Actions;  Marriage;  Municipal  Corporations;  Pleading; 
Schools  ;  Specific  Performance  ;  Vendor  and  Purchaser. 

To  discharge  debt,  after  discharge  in  bankruptcy,  supported  by  con- 
sideration, see  Bankruptcy;  Hill  v.  Kerstetter,  1,  4  (2). 

Entries  of  deposits  in  pass-books  constitute,  see  Banks  and  Bank- 
ing, 2 ;  Second  Nat.  Bank  v.  Oibboney,  402,  497  (5). 

As  to  boundary  lines,  see  Boundaries,  3;  Fuelling  v.  Fuesae,  441. 
445  (6). 

Between  railroads  and  shippers,  see  Carriers. 

Of  settlement,  see  Compromise  and  Settlement. 

Antenuptial,  see  Descent  and  Distribution,  2 ;  Vnger  v.  Mellinger, 
524.  527  (3). 

Evidence  tending  to  sliow  an  antenuptial  contract,  see  Evidence,  5 ; 
Vnger  v.  Mcllinger,  524,  528  (5). 

Varying  written,  by  oral  testimony,  see  Evidence,  31,  32. 

Of  insane  persons,  see  Guardian  and  Ward. 

Oral,  for  partition,  not  within  statute  of  frauds,  where  possession 
taken,  see  Partition,  1;  Oarrick  v.  Oarrick,  585,  594  (10). 

Allegation  of  express — proof  of  implied,  no  variance,  see  Pleading, 
103. 

Relieving  carriers  of  duty,  see  Railroads,  1 ;  Louisville^  etc.,  R.  Co. 
y.  Linton,  709,712  (2). 

Shipping  stock,  see  Raiutoads,  10. 

Instruction  in  case  of  breach  of,  see  Trial,  51. 

1.  Antenuptiah — Evidence. — Husband  and  Wife, — Where  a  witness 
testified  that  appellant  and  decedent,  just  prior  to  the  marriage, 
had  the  minister  draw  a  contract,  which  each  signed,  providing 
that  if  she  predecease  him  he  should  have  no  interest  in  her  es- 
tate, and  three  other  witnesses  testified  to  hearing  ap{)ellaut  admit 
that  he  was  to  have  none  of  her  property,  a  finding  that  he  should 
take  nothing,  as  her  husband,  from  her  estate,  is  supported  by 
the  evidence.  Vnger  v.  MelHnger,  524, 527  (4) . 

2.  Money  Due  Under. — Assignment. — Street  Paving  Contracts. — 
Sureties. — Release. — ^A  street  paving  contractor's  assignment  of 
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'*the  assessment  rolls,  and  all  his  rights  thereunder  to  moneys, 
and  Barrett-law  bonds  to  be  derived  from  and  accruing  on  ac- 
count of  the  assessments  to  be  levied/'  as  security  for  money  ad- 
vanced to  complete  the  paving  contract,  is  not  an  assignment  of 
the  street  paving  contract,  does  not  release  the  contractor's  surety, 
and  would  not  release  him  if  it  were  an  assignment  of  the  con- 
tract National  Surety  Co.  v.  Maag,  16»  18  (1). 

3.  Express. — Special. — Express  contracts  may  or  may  not  be  spe- 
cial ;  but  special  contracts  are  always  express. 

Indianapolis  Coal  Traction  Co.  v.  Daltan,  330, 334  (2). 

4.  Acceptance  of  Devise. — Payment  of  Legacy. — ^A  devisee  accept- 
ing a  devise  charged  with  the  payment  of  a  legacy,  becomes  per- 
sonally liable  for  the  payment  thereof  regardless  of  the  value  of 
the  devise.  Eikman  v.  Landicehr,  12A,  729  (4). 

5.  Subsequent  Impossible  Performance. — Subsequent  Change  of 
Laxo. — Discharge. — ^The  promisor  in  a  contract  is  not  discharged 
because  of  the  subsequent  impossibility  of  performance  thereof, 
except  where  such  impossibility  is  occasioned  by  a  change  of  the 
law  making  such  performance  unlawful. 

Burgett  v.  Loeb,  657, 659  (2). 

6.  Words. — Presumption. — Street  Railroads. — Cities. — In  a  contract 
requiring  a  street  railroad  company  to  keep  a  certain  part  of  the 
streets  in  as  **g(X)d  repair  and  condition"  as  the  city  keeps  the 
other  parts  thereof,  the  presumption  is  that  the  word  "condition 
was  used  advisedly  and  does  not  import  the  same  as  "repair. 

Columbus  St.  R.y  etc.,  Co.  v.  City  of  Columbus,  265, 268  (4). 

7.  Statute  of  Frauds. — Real  Estate. — Imperfect  Description. — Evi-' 
deuce. — A  contract  for  the  sale  of  real  estate  which  contains  such 
a  description  thereof  as,  aided  by  extrinsic  evidence,  is  sufficient 
to  enable  one  to  identify  the  land,  is  not  within  the  statute  of 
frauds.  Casey  v.  Luken,  682, 683  ( 1 ) . 

8.  Sales  of  Real  Estate. — Description. — Statute  of  Frauds. — ^A.  con- 
tract by  which  defendant  agreed  to  pay  to  plaintiff  $300  for  a 
quitclaim  deed  to  "the  Casey  farm,  to  be  sold  on  a  vendi  sale 
Ai)ril  22,  1905.  at  Knox,"  is  within  the  statute  of  frauds,  there 
being  no  description  of  the  land.         Casey  v.  Luken,  682, 683  (2). 

9.  CuStonts. — Inferences. — Where  two  parties  have  been  engaged 
for  many  years  in  the  iron  business,  and  have  had  extensive  deal- 
ings with  each  other,  the  inference  is  that  contracts  executed  by 
them  were  made  with  reference  to  the  customs  of  such  business. 

W.  J.  Holliday  d  Co.  v.  Highland  Iron,  etc.,  Co.,  342, 346  (1). 

10.  Sales. — Manufactured  Artieles. — A  contract  for  the  sale  and 
delivery  of  various  articles  of  common  manufacture  by  an  iron 
manufacturing  company  does  not  require,  but  clearly  contemplates 
the  manufacture  of  such  articles  by  the  vendor. 

W.  J.  Holliday  d  Co.  v.  Highland  Iron,  etc.,  Co.,  342, 347  (2),  354  (2). 

11.  Sales. — Real  Estate. — Statute  of  Frauds. — A  contract  by  chil- 
dren to  transfer  a  life  estate  in  their  two-thirds  interest  in  lands 
inherited  from  their  father  for  a  fee  simple  in  their  mother's 
share,  subject  to  a  life  estate  In  her,  is  not  one  for  partition,  but 
for  a  conveyance  of  interests,  and  is  within  the  statute  of  frauds. 

Oarrick  v.  Garrick,  585, 588  ( 1 ) . 

12.  Real  Property. — Part  Performance. — Payment  of  Purchase 
Money. — Statute  of  Frauds. — Payment  of  the  purchase  money  is 
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not  alone  a  sufficient  part  performance  of  an  oral  contract  for  the 
sale  of  real  estate  to  take  it  out  of  the  statute  of  frauds. 

Garrick  v.  Qarrick,  585, 588  (2). 

13.  Specific  Performance, — Demand, — To  be  a  subject  for  specific 
performance,  a  contract  must  be  mutual  In  obligations  and  reme- 
dies ;  and  as  to  contracts  for  the  conveyance  of  real  estate,  a  de- 
mand therefoF  must  be  made  before  the  commencement  of  the 
suit  Qarrick  v.  Qarrick,  585, 589  (3) . 

14.  Oral, — Salen. — Real  Estate, — CcmmisHons, — ^Under  §7463  Bums 
1908,  Acts  1901,  p.  104,  oral  contracts  for  the  payment  of  money 
or  things  of  value,  as  a  commission  for  procuring  a  purchaser  for 
the  real  estate  of  another  are  void,  a  substantial  compliance  with 
such  statute  being  an  hidlspensable  requisite. 

Price  V.  Walker,  519, 522  ( 1 ) . 

15.  Oral, — Part  Performance, — Bales. — Real  Estate. — Commissions, 
— ^An  agent's  performance  of  his  oral  contract  to  secure  a  pur- 
chaser for  the  real  estate  of  another  does  not  entitle  him  to  enforce 
such  contract  by  the  collection  of  the  commissions  therein  agreed 
upon.  Price  v.  Walker,  519, 523  (2). 

16b  Oral. — Sales, — Real  Estate, — Commissions. — Refusal  to  Pay, — 
Fraud, — ^The  refusal  by  an  owner  of  real  estate  to  pay  an  agent 
the  commissions  orally  agreed  uix>n  for  the  procurement  of  a  pur- 
chaser for  real  estate  of  such  owner,  constitutes  a  mere  breach  of 
contract,  and  not  a  fraud.  Pficev.  Wa7Jber,519, 523  (3). 

17.  Oral, — Sales, — Real  and  Personal  Property  "in  Gross:* — An 
oral  contract  for  a  commission  for  securing  a  purchaser  for  de- 
fendant's real  estate  and  personal  property  "in  gross"  cannot  be 
enforced  (§7463  Bums  1908,  Acts  1901,  p.  104). 

Price  V.  Walker,  519, 523  (4). 

18.  Oral. — Valid  Where  Made. — Enforcement, — Sales. — Real  Estate. 
— Commissions, — ^An  oral  contract  for  a  commission  for  the  pro- 
curement of  a  purchaser  for  defendant's  real  estate,  made  in  Ken- 
tucky, cannot  be  enforced  in  Indiana,  being  in  violation  of  a  posi- 
tive statute  (§7463  Burns  1908,  Acts  1901,  p.  104). 

Price  V.  Walker,  519,  524  (5). 

19.  For  Conveyance  of  Lands, — Oral. — Breach, — Damages. — Statute 
of  Frauds. — ^The  breach  of  an  oral  contract  for  the  conveyance  of 
lands  gives  no  right  of  action  for  damages. 

Flowers  v.  Poorman,  528, 531  ( 1 ) . 

20.  Oral. — Sale  of  Lands, — Breach. — Quantum  Meruit. — Damages. 
— An  action  on  the  quantum  meruit  for  services  rendered,  lies  for 
the  breach  of  an  oral  contract  for  the  conveyance  of  lands,  but 
the  damages  recoverable  consist  only  of  the  reasonable  value  of 
the  services  rendered,  and  not  the  value  of  the  property. 

Flowers  v  Poorman,  528, 531  (2). 

21.  Railroads. — Paving  Between  Tracks. — ^A  contract  "by  a  railroad 
company  to  keep  the  street  l)etween  its  tracks  in  repair  does  not 
require  the  making  anew  of  the  street  between  such  tracks. 

Indianapolis,  etc.,  R.  Co.  v.  Town  of  Vew  Castle,  467, 472  (3). 

22.  Change, — Consideration. — A  contract  cannot  be  changed  by  the 
parties  without  a  new  and  valid  consideration  for  such  change. 

Indianapolis,  etc.,  R.  Co.  v.  Town  of  New  Castle,  467, 473  (5). 

23.  Consideration.^Performance  of  Legal  Duty. — ^The  performance 
of  a  legal  duty  alone  does  not  constitute  a  consideration  sufficient 
to  support  a  contract. 

Indianapolis,  etc,,  R.  Co.  v.  Town  of  New  CoBtle,  467, 474  (8). 
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24.  Consideration, — Inadequacy, — Receipt  of, — Fraud, — Where  a 
party  lias  receiveii  the  eouslderatiou  contracted  for,  be  cannot  ob- 
ject to  tbe  contract  because  of  failure  or  inadequacy  of  such  con- 
slderatiou,  no  fraud  being  shown. 

Indianapolis,  etc.,  H.  Co,  v.  Toicn  of  Neic  Castle,  4C7, 475  (10). 

25.  Consideration. — Adajuaey, — Tbe  adequacy  of  the  consideration 
for  a  contract  will  not  be  inquired  into  by  the  court& 

Indianapolis,  etc.,  R.  Co.  v.  Town  of  Neic  Castle,  467, 475  (11). 

2(5.  Consideration, — Street  Improvements, — Time  for  Completion, — 
An  agreement  bj'  a  contractor  to  make  certain  street  improvements 
within  a  certain  time  is  a  sufficient  consideration  to  support  a 
contract  for  such  street  improvements. 

Barber  Asphalt  Pav.  Co.  v.  City  of  Wabash,  107, 172  (3). 

27.  Liquidated  Damages, —  Waiver. —  Municipal  Corporations, — 
Where  a  contractor  contracted  with  a  city  for  the  making  of 
street  improvements  within  a  t^ertain  time,  failing  therein  the 
contractor  agreed  '*to  pay  and  forfeit  to  the  city"  a  certain  sum, 
the  payment  of  the  assessments  by  tbe  property  owners,  and  the 
payment  of  a  part  of  the  cost  assumed  by  such  city  do  not  waive 
the  city's  claim  for  liquidated  damages. 

Barber  Asphalt  Pav.  Co,  v.  City  of  Wabash,  167, 173  (4). 

28.  Street  Improvements. — Time  of  Completion, — Liquidated  Dam- 
ages,— Cities, — A  contract  requiring  tbe  contractor  to  complete 
certain  street  improvements  "on  or  before  October  1,"  and  "to 
forfeit  to  the  city  *  ♦  ♦  as  liquidated  damages"  a  certain 
snm  peir  day  thereafter  until  completion,  provides  for  liquidated 
damages,  and  not  for  a  penalty. 

Barber  Asphalt  Pav,  Co,  v.  City  of  Wabash,  167, 175  (9). 

29.  Telegrams. — Letters. — Evidence, — Where  defendant  telegraphed 
to  plaintiff  to  "ship  at  once  ten  cars  [of  coal  J,  mine  run,"  and 
the  plaintiff  telegraphed  to  the  defendant  that  the  coal  would  be 
shipped  "in  any  equipment  available,"  following  such  message 
with  a  letter  to  defendant  stating  that  such  coal  would  t>e  shipped 
"In  any  equipment  available,"  and  with  an  acknowledgment  stat- 
ing that  shipment  would  be  made  "in  any  equipment  available. 
♦  ♦  ♦  If  any  error  has  been  made  in  this  order,  as  before 
stated,  please  advise  us  by  return  mail,"  and  no  objection  was 
made,  the  mode  of  shipment  became  a  part  of  the  contract,  and 
defendant  had  no  defense  because  of  shipment  in  hopper-bottomed 
cars.  Fowler  Utilities  Co.  v.  Chaffin  Coal  Co.,  438, 440  (5) . 

COimtlBTTTOBY  KEGLIGEKCE— 

See  Masteb  and  Servant  ;  Negligence. 

CONVEBSION— 

Administrator  failing  to  account,  guilty  of,  see  Executors  and  Ad- 
ministrators, 3;  Moore  v.  State,  ex  rel,,  387,  394  (2). 

CONVEYANCES— 

See  Deeds. 

COBFOBATIONS— 

See  Insurance;  Pleading,  56,  57. 
Declarations  of  officers  of,  see  Evidence,  10. 
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Complaint  for  recovery  of  stock,  see  Pleading,  54,  55. 
Foreign*  slierifTs  return  to  summons  against,  see  Process. 

1.  Directors. — Acta. — Corix)rations  act  by  a  majority  of  the  board 
of  directors,  or  a  majority  of  the  number  present  requisite  to 
transact  business  and  nt  an  authorized  meeting. 

Wright  t.  Floyd,  546, 547  (1). 

2.  Stockholders. — Protecting  Rights  Against  Directors, — Stockhold- 
ers may  protect  the  Interests  of  the  corporation  against  the  wrong- 
ful acts  of  the  directors.  Wright  v,  Floyd,  54Q,^iS  (2). 

3.  Action  hy  Minority  of  Directors. — Effect. — An  action  brought 
by  a  minority  of  the  board  of  directors  of  a  corporation  is  not 
binding  upon  the  corporation.  WH^/if  v.  F/o|/J,  540, 549  (4). 

4.  Stock. —  Sale  of. —  Delivery. —  Title. —  Equitable. —  Legal. — ^The 
sale  and  delivery  of  shares  of  stock,  without  a  transfer  thereof  on 
the  books  of  the  corporation,  vest  the  equitable,  but  not  the  legal, 
title  thereto  in  the  purchaser ;  and  such  purchaser  has  the  right, 
as  between  himself  and  the  vendor,  to  the  dividends  thereon. 
State,  ex  rel.,  v.  First  yat.  Bank,  etc.,  89  lud.  302,  criticised. 

mil  V.  Kerstettcr,  1. 4  (4). 

5.  Unauthorized  Issue  of  Stock. — Rights  of  Holder. — The  holder  of 
stock  reissued  without  any  authority  from  the  owner  thereof,  ob- 
tains no  title  thereto.  Hill  v.  Kerstettcr,  431,436  (8). 

COSTS— 

Prevention  of,  not  ground  for  equitable  relief,  see  Equity,  9;  Van- 
dalia  Coal  Co.  v.  Lawson,  226,  250  (17). 

GOUirrBBCLAIM— 

Presentation  of  Instructions  relating  to,  see  Appeal,  39;  Parker 
Land,  etc.,  Co.  v.  Ayres,  513,  518  (6). 

COUNTIES— 

See  Highways. 

Boards  of  Commissioners. — Highicays. — Improvements. — Attorneys. 
— Boards  of  commissioners  are  not  obliged  to  act  upon  the  ad- 
vice of  attorneys  representing  petitioners  for  highway  improve- 
ments; and  if  such  boards  need  legal  advice  they  should  secure 
such  for  themselves.  Overmeyer  v.  Board,  etc,  403, 405  (2). 

COITNTT  TBEASTJBEBS— 

See  CoMPBOMisE  and  Settlement. 

COUBTS— 

1.  Inherent  Powers. — Records. — Corrections. — Courts  of  record 
have  Inherent  power  during  the  term  to  correct  their  records; 
but  where  final  Judgment  is  rendered  and  the  term  has  ended, 
they  have  no  power  to  exercise  any  judicial  act  therein. 

Holcomb  V.  Norman,  506, 508  (2). 

2.  Parties. — Procedure. — Presumptions. — Parties  are  presumed  to 
be  present  during  all  proceedings  in  their  cases,  and  objections 
should  be  made  at  the  time  of  the  court's  rulings. 

Holcomb  y.  Norman,  506, 509  (3). 
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Complaint  for  forfeiture  of  bond,  see  Pleading,  58. 

1«  Bail, — Fixing  of,  by  Genei'al  Order, — Estoppel  to  Question,  by 
Surety, — ^A  surety  ou  a  bond,  in  a  criminal  case,  is  estopped  from 
questioning  the  validity  of  the  bond  on  the  ground  that  the  order 
fixing  the  penalty  thereof  was  a  general  court  order  made  at  a 
prior  term  of  the  court,  where  the  bond  was  voluntarily  executed 
and  the  penalty  reasonable.  Axtell  v.  State,  131, 133  (1). 

2.  Bail. — Bonds. — A  judgment  for  the  full  penalty  of  a  bond  in  a 
criminal  case  is  Justifiable,  where  the  prisoner  failed  to  appear 
for  trial.  Axtell  v.  State,  131, 134  (5) . 

CBOSS-COMPLAINT— 

See  Judgment,  10,  11 ;  Pleading. 

CT7ST0M— 

See  Insubance. 

As  affecting  contracts,  see  Contbacts. 


See  Contbacts  ;  Eminent  Domain  ;  Equity  ;  Nuisance. 

Caused  by  trespassing  cattle,  see  Animals,  1-3;  Anderson  v.  Nes- 
hitt,  703: 

May  be  awarded  as  a  penalty  against  appellant,  see  Appeal,  24 ;  City 
of  Laporte  v.  Osbom,  100,  105  (10). 

EJvIdence  of  substantive,  not  considered,  on  appeal,  where  nominal 
damages  were  given,  and  plaintiff  was  entitled  thereto,  see  Ap- 
peal, 37;  Majenica  TeU  Co.  v.  Rogers,  306,  312  (8). 

Conflicting  evidence  as  to,  not  weighed,  on  appeal,  see  Appeal,  64; 
W,  J,  Holliday  d  Co,  v.  Hiuhland  Iron,  etc..  Co.,  342,  356  (12). 

Liquidated,  see  Contbacts,  27,  28 ;  Barber  Asphalt  Pav,  Co,  v.  City 
of  Wabash,  167. 

Liquidated,  see  Municipal  Ck>BPOBATiONS,  12. 

1.  Measure. — Breach  of  Contract. — ^Actual  compensation  for  the 
loss  sustained  is  the  proper  measure  of  damages  in  case  of  a 
breach  of  contract,  such  damages  covering  only  such  loss  as  should 
reasonably  be  expected  by  the  parties  to  flow  from  a  breach 
thereof. 

W,  J.  Uolliday  d  Co.  v.  Highland  Iron,  etc.,  Co,,  342, 348  (3). 

2.  Breach  of  Contract. — Manufacturer. — Dealer. — ^The  measure  of 
damages,  sustained  by  a  manufacturer,  for  the  breach  of  a  con- 
tract with  a  dealer  to  furnish  such  dealer  certain  goods  of  its 
manufacture.  Is  the  difference  l)etween  the  manufacturer's  actual 
cost  of  manufacture  and  delivery,  and  the  contract  price.  Roby, 
J.,  dissenting. 

W.  J.  Holliday  d  Co.  v.  Highland  Iron,  etc.,  Co,,  342, 348  (4). 

Z.    Breach  of  Contract, — Manufacturer. — Dealer. — The  measure  of 

damages  sustained  by  a  dealer,  by  reason  of  a  manufacturer's 

breach  of  contract  to  furnish  certain  articles  to  such  dealer,  is 

the  difference  between  the  contract  price  and  the  market  price. 

TV.  J.  Holliday  d  Co.  v.  Highland  Iron,  etc.,  Co.,  342. 349  (5). 

4.  Hale  of  Gooda, — Breach  of  Contract. — ^The  breach  of  a  contract 
for  the  sale  of  goods  in  stock,  by  the  vendor  or  purchaser,  entitles 
the  other  party  to  damages,  the  measure  thereof  being  the  differ- 
ence between  tlie  contract  price  and  the  marlcet  price. 

W.  J.  Holliday  d  Co.  v.  Highland  Iron,  etc.,  Co.,  342, 349  (6). 


760  INDEX, 

DAMAGES— Ck>ntUiued. 

5.  Breach  of  Contract— Manufacturing  Goods. — Where  the  pfor- 
chaser  repudiates  his  toutract  with  a  manufacturer,  for  certain 
goods  to  be  manufactured,  before  such  goods  are  manufactured, 
the  vendor  is  not  required  to  manufacture  the  goods  and  take 
chances  of  securing  a  market  for  them. 

W.  J.  HoUiday  d>  Co.  v.  Highland  Iron,  etc.,  Co^  342, 349  (7). 

6.  Bpeculative. — Cost  of  Manufacturc.^Breach  of  Contract  of  8aie. 
— ^The  fact  that  the  actual  cost  of  the  manufacture  of  goods  is  diffi- 
cult of  exact  ascertainment  does  not  render  si>eculative  the  dam- 
ages to  which  the  manufacturer  is  entitled — consisting  of  the  dif- 
ference between  the  manufacturer's  cost  and  the  contract  price 
— ^for  the  purdiaser's  broach  of  contract. 

W. ./.  HoUiday  d  Co.  v.  Highland  Iron,  etc,  Co.,  342, 354  (8). 

7.  Breach  of  Cnntrarf,— Alternatives. — Where  a  party  to  a  con- 
tract, having  the  alternative,  violates  such  contract,  in  estimating 
damages,  that  alternative  must  be  selected  which  Is  least  in- 
jurious to  such  i)erson  having  the  alternative. 

W.  J.  HoUiday  d  Co,  v.  Highland  Iron,  etc.,  Co,,  342.  355  (10). 

a  Liquidated. — Question  for  Court. — Contracts, — ^The  question 
whether  certain  damages  specified  in  a  contract  are  liquidated  is 
for  the  court. 

Barber  Asphalt  Pav.  Co,  v.  City  of  Wabash,  167, 173  (5). 

9.  Liquidated. — Failure  to  Complete  Street, — Cities. — Contracts,— 
There  is  no  definite  standard  of  ascertaining  the  exact  damages 
sustained  by  a  city,  the  frontagers,  and  travelers,  by  reason  of 
a  contractor's  failure  to  complete  street  improvements  within  the 
contract  period;  and  the  parties  have  the  right  to  stipulate  in 
advance  the  amount  of  such  damages. 

Barber  Asphalt  Pav,  Co,  v.  City  of  Wabash,  167, 174  (6). 

10.  Liquidated, — Estoppel. — One  contracting  to  pay  liquidated  dam- 
ages in  case  of  a  breach  of  his  contract  Is  estopped  from  claiming 
that  no  damages  were  sustained. 

Barber  Asphalt  Pav,  Co.  v.  City  of  Wabash,  167, 174  (7). 

11.  Special. — Railroads. — Care  and  Medical  Services. — Time. — 
Damages  for  care,  medical  expense  and  loss  of  time,  caused  by 
the  negligence  .of  a  railroad  company  must  be  specially  allejsed 
and  proved.  Pittsburgh,  etc,  R,  Co.  v.  Lynch,  177, 182  (5). 

12.  Special, — Complaint. — Averments  of, — Railroads, — A  complaint 
averring  that  defendant  railroad  company  negligently  Injured 
plaintiff  causing  him  to  be  "unable  to  perform  manual  labor'*  and 
causing  him  "to  hire  a  physician  at  great  expense,"  and  further 
averring  that  his  Injuries  are  permanent,  to  his  damage  In  a 
certain  sum,  covers  special  damages  proved  as  to  care  and  medical 
exi)ense  and  loss  of  time. 

Pittsburgh,  etc,  R.  Co,  v.  Lynch,  177, 183  (6). 

13.  Permanent  Injuries. — Nuisance. — Telephones. — The  placing  of 
a  telephone  pole  in  such  a  position  as  to  constitute  a  nuisance  to 
the  plaintiff,  does  not  constitute  a  permanent  injury  to  the  land. 

Merchants  Mut.  Tel.  Co,  v.  Hirschman,  283, 289  (4). 

DECEDENTS'  ESTATES— 

See  BxEctJTORs  and  AnMiinsTRATORS. 

Time  for  appeal  In  judgments  for  or  against,  see  Appeal,  30;  W. 
R.  Mum  ford  Co.  v.  Tern/,  339. 

Defeated  applicant  for  letters  of  administration  has  right  of  ap- 
peal, see  Appeal,  52;  Cooper  v.  Cooper,  620,  624  (7). 
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I'arties  to  proceeding  to  set  aside  executor's  final  settlement,  see 
I'ABTiES,  2;  Clark  v.  8chindler,  2C9,  273  (2). 

1.  Administration,  —  Applicants.  —  Statutes.  —  Construction.  — ^The 
provisions  of  the  statute  (§2742  Burns  1008,  Acts  1901,  p.  281) 
fixing  the  order  of  preference  for  applicants  to  administer  the 
estate  of  an  intestate  are  mandatory,  although  the  court  has  a 
wide  discretion  in  determining  the  proper  applicant. 

Cooper  V.  Cooper,  620, 621  (1) . 

2.  Administration. — Applicants. — Interest. — ^I'hose  who  have  a 
beneficial  interest  in  the  estate  of  an  intestate  are  ordinarily  pre- 
ferred in  making  appointments  of  administrators. 

Cooper  V.  Cooper,  620, 622  <  2 ) . 

3.  Administration. — Applicants. — Interest.— The  right  to  adminis- 
ter upon  the  estate  of  an  intestate  follows  the  right  to  the  per- 
sonal property.  Cooper  v.  Cooper,  620,  622  (3). 

4.  A  dministra  tion.  —  Applicants.  —  Creditors.  —  Relatives. — Under 
§2742  Bums  1908,  Acts  1901,  p.  281,  creditors  of  an  intestate  have 
a  preference  to  appointment  as  administrator,  over  the  intestate's 
relatives  who  do  not  inherit.  Cooper  v.  Cooper,  620, 623  (5). 

5.  Claims. — Defenses. — Pleading. — General  Denial. — Evidence  Ad- 
missible.— All  defenses  to  claims  against  decedents*  estates, 
except  set-off  and  counterclaim,  are  admissible  in  evidence  under 
the  general  denial  (§2842  Burns  1908,  Acts  1883,  p.  151,  §11). 

Trees  v.  Millikan,  256, 259  (2). 

6.  Final  Settlement.— Pending  Claims.— Under  §2906  Bums  1908, 
Acts  1883,  p.  151,  §19,  the  accounting  which  an  administrator  is 
required  to  make  at  the  end  of  one  year  from  the  issuing  of  let- 
ters and  notice  thereof  is  not  necessarily  final,  and  a  final  settle- 
ment of  a  decedent's  estate  cannot  be  made,  while  there  are  prop- 
erly filed  and  unallowed  claims  pending  against  same. 

TUson  V.  Hoosier,  etc.,  Fruit  Co.,  684, 686  (1). 

7.  Claims.— Time  of  Filing.— Statutes.— Under  §2828  Bums  1908, 
Acts  1883,  p.  151,  §5,  one  year,  and  under  certain  circumstances 
a  longer  time,  is  allowed  from  the  time  of  the  appointm^it  of  an 
administrator  and  the  publication  of  notice  thereof,  within  which 
to  file  claims  against  the  estate. 

TUson  V.  Hoosier,  etc..  Fruit  Co.,  684, 687  (2) . 

8.  Distribution. — Debts  from  Heirs  to  Estate. — Set-Off. — ^In  dis- 
tributing to  the  heirs  the  property  of  a  decedent,  any  sums  due 
from  such  heirs  to  such  decedent  will  be  set  off  against  the  dis- 
tributive shares  of  such  heirs. 

Moore  v.  State,  ex  reh,  387, 399  (8) . 

9.  Sales  of  Real  Estate. — Bonds. — ^Where  an  administrator,  who 
had  given  a  general  bond  covering  the  administration  of  the  es- 
tate, as  well  as  special  bonds  covering  the  sales  of  real  estate  to 
pay  debts,  fails  to  account  for  the  moneys  in  his  hands,  and  it  is 
shown  that  he  paid  certain  debts  of  said  estate  after  receipt  of 
money  from  the  sale  of  real  estate,  the  personalty  having  t)een 
exhausted,  the  sureties  on  the  special  bonds  are  entitled  to  a 
credit  for  such  payments.        Moore  v.  State,  ex  rel.,  387, 400  (10). 

10.  Final  Settlement. — Want  of  Notice. — Judgment — Effect. — Ad- 
ministrators.— The  final  settlement  and  discharge  of  an  adminis- 
trator, without  giving  a  proper  notice  thereof,  is,  as  to  heirs  or 
creditors  not  appearing,  Ineffectual  for  any  purpose. 

Fox  V.  Rhodes,  573, 576  (2). 
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11.  Emecutor's  Final  Report, — Setting  Aside.—Parties. — Capacities, 
— ^In  a  proceeding  to  set  aside  the  final  report  of  an  executrix 
and  for  the  appointment  of  an  administrator  de  bonis  non,  such 
executrix  must  be  made  a  party  in  her  trust  capacity,  and  not  in 
her  capacity  as  heir.  Clark  v.  Schindler,  2(5D,  272  (1). 

12.  Final  Settlement, — Setting  Aside. — Limitations  Upon. — ^An  In- 
terested person  can  have  a  final  settlement  of  an  executor  set 
aside,  under  §2025  Bums  1908,  §2403  R.  S.  1881,  at  any  time 
within  three  years.  Clark  v.  Schindler,  260, 274  (5) . 

18.  Petition  for  Appointment  of  Administrator  de  BoniJf  non. — 
Sufjlcieney. — ^A  petition  for  the  appointment  of  an  administrator 
de  bonis  non  must  allege  that  there  exists  certain  proi^erty  of  such 
estate  which  has  not  been  administered  upon,  and  must  set  out 
a  description  of  such  property  and  state  the  value  thereof. 

Clark  V.  Schindler,  2G0, 275  (6). 

DECLAEATIOKS— 

See  EviDEKCE. 

DEEDS— 

See  Descent  and  Distribution  ;  Real  Pboperty. 

An  Instruction  submitting  construction  of,  to  jury,  Improper,  see 
Tbial,  22;  Fuelling  v.  Fuesse,  441,  444  (3). 

1.  Cancelation. — Descent  and  Distribution, — Survival, — Adminis- 
trator or  Heir, — A  suit  by  the  guardian  of  an  Insane  person  to 
set  aside  a  conveyance  made  by  his  ward  and  for  damages  for 
waste  and  destruction  of  timber  is  triable  by  the  court,  the  dam- 
ages demanded  being  an  Incident  to  the  suit,  and  survives,  upon 
the  death  of  the  ward,  in  favor  of  the  ward's  heirs  at  law,  where 
such  ward  left  no  debts  for  which  the  real  estate  would  be  liable, 
and  such  ward's  administrator  should  not  be  substituted  as  plain- 
tiff. Kamman  v.  D'Heur  d  Swain  Lumber  Co.,  672. 

2.  Voluntary. — Consideration. — Presumptions. — A  voluntary  con- 
veyance is  one  made  without  any  consideration;  and  where  a 
consideration  is  named  in  a  deed,  the  presumption  is  that  such 
consideration  passed.  Staujfer  v.  Martin,  675, 678  (2). 

3.  Consideration. —  Family  Settlements. —  Evidence. —  Deeds  exe- 
cuted at  about  the  same  time  by  a  father  to  three  of  his  children, 
naming  a  money  consideration,  such  sons  executing  to  the  father 
mortgages  for  a  part  of  such  consideration,  do  not  constitute 
presumptive  evidence  of  a  family  settlement ;  and  where  the  evi- 
dence as  to  the  voluntary  character  of  the  deeds  is  conflicting; 
the  trial  court's  decision  is  final.    Stauffer  v.  Martin,  (575,  ijiS  (3). 

4.  Construction. — Intent. — The  purpose  of  construing  a  deed  is  to 
ascertain  the  Intent,  which  is  to  be  arrived  at  from  the  langna^ 
used,  and  by  considering  all  of  the  circumstances  connected 
therewith.  McNew  v.  Vert,  83, 86  (2) . 

5.  Estates  Created. — Trusis. — Powers. — Sales. — A  deed  by  which 
the  grantor  "conveys  *  *  *  [to  a  trustee]  in  trust  •  ♦  • 
for  the  support  of  the  grantor,  giving  to  the  grantee  herein  full 
power  to  sell  and  dispose  of  the  same,  or  so  much  thereof  as.  In 
his  judgment,  may  be  necessary  to  carry  out  the  same,  •  *  • 
giving  him  full  power  to  sell  and  convey  the  same  by  deed, 
♦  ♦  *  to  carry  out  the  purposes,"  remainder  over  after  pay- 
ment of  such  trustee,  gives  the  grantee  a  power  coupled  with  an 
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interest,  and  he  may  convey  such  land,  after  the  death  of  the 
grantor,  to  pay  debts  incurred  for  her  care  and  support,  as  well  as 
for  the  payment 'Of  the  expenses  of  the  trust. 

Mcyew  V.  Vert,  83. 86  (3) . 

6.  Trustees, — Good  Faith. — Remaindermeti. — A  trustee  in  a  deed 
of  trust,  having  the  duty  to  care  for  the  grantor  and  to  pay  over 
any  balance  to  a  remainderman,  is  a  trustee  for  both  parties,  and 
must  exercise  good  faith  towards  l>oth.    McNew  v.  Vert,  83, 88  (4). 


See  Vendor  and  Pubchaseb. 
Recovery  exceeding,  see  New  Trial,  7. 
Allegation  of,  when  unnecessary,  see  Pleading,  53. 


See  Pleading. 

DEPOSITIONS— 

See  Evidence. 

Signafurea, — How  Shoien,  on  Appeal. — ^The  Appellate  Court  cannot 
determine  the  validity  of  the  signature  to  a  deposition,  alleged  to 
have  been  signed  by  a  stamp,  where  there  is  nothing  in  the  record 
showing  how  it  was  subscribed. 

Flowers  v.  Poortnan,  528, 536  (9). 

DESCENT  AND  DISTBIBXJTION— 

See  Decedents*  Estates  ;  Deeds. 

Special  findings  showing  descent,  see  Trial,  93. 

1.  Advancements. — Voluntary  Conveyances. — Presumptions. — BuT' 
den  of  Proof. — A  voluntary  conveyance  from  a  father  to  his  child 
is  presumed  to  constitute  an  advancement,  and  the  burden  to 
show  that  it  was  not  so  intended  is  upon  the  child. 

Stauffer  v.  Martin,  675, 677  (1). 

2.  Husband  and  Wife. — Antenuptial  Contracts. — Persons  about  to 
marry  may  regulate  the  descent  of  their  property,  regardless  of 
the  laws  of  descent,  by  the  execution  of  an  antenuptial  contract 

Unyer  v.  MeUinger,  524,  527  (3) . 

3.  Rights  of  Widow. — Mortgages. — A  widow  is  entitled  to  one- 
third  of  her  deceased  husband's  real  estate,  though  she  Joined 
him  in  the  execution  of  a  mortgage  thereon,  if  the  other  two- 
thirds  thereof  is  sufficient  to  pay  the  mortgage  debt. 

Oarretson  v.  Qarretson,  688, 692  (3). 

4.  Widow  with  Children. — Real  Property. — Subsequent  Marriage 
of  Widow. — Partition. — Judgment. — Where  a  husband  died,  leav- 
ing a  widow  and  children,  and  the  widow  remarried  and  filed 
a  suit  for  partition  alleging  that  she  was  the  owner  of  one-third 
of  such  real  estate  in  fee  simple,  a  decree  in  her  favor  that  she 
was  the  owner  of  surh  part  In  fee  simple  and  setting  off  such 
interest  to  her,  does  not  estop  such  children,  after  her  death  dur- 
ing such  subsequent  marriage,  from  claiming  title  to  such  real 
estate  under  83015  Bums  1908,  §2484  R.  S.  1881,  casting  the  de- 
scent upon  Hurvivliig  <'liildren  as  to  all  lands  received  by  a  widow 
from  her  husband,  where  she  remarries. 

Bozell  v.  Cranftll,  298, 300  (1). 
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5.  Retnarrtfing  Widow.-^hildless  Second  Wife.—TUle.—AUenOr 
tiofk— Under  {3015  Bums  1008,  §2484  R.  S.  1881,  a  remarrying 
widow,  there  being  living  eliildren  by  the  former  marriage,  takes 
a  fee-simple  title,  without  the  privilege  of  alienation,  to  (me-thlrd 
of  the  deceased  husband's  real  estate,  but  descent,  as  to  such 
property,  is  cast  upon  her  children  by  the  marriage  in  virtue  of 
which  she  received  such  real  estate;  and  under  §2487  R.  S.  1881, 
a  childless  second  wife,  there  being  children  of  her  husband  sur- 
viving, took  a  fee-simple  title,  without  the  power  of  alienation, 
to  one-third  of  her  husband's  real  estate,  the  same  descending  to 
his  children  at  her  death.  Ao2re22  v.Cran/f2Z,296,302  (2). 

G.  Widoic*8  Rights. — Lien  of  Judgments  Against  Husband. — Mer- 
chanics'  Li/?w«.— Under  §§2045,  2946  Bums  1908,  Acts  1903,  p.  145, 
§2,  and  §2422  R.  S.  1881,  giving  to  the  surviving  widow  all  of  the 
husband's  estate,  whore  it  is  worth  less  than  $500,  and  freeing 
her  from  his  debts,  except  mortgages  of  rcul  estate,  and  requiring 
her  to  pay  his  reasonable  expenses  for  last  sickness  and  funeral, 
such  widow  takes  his  real  estate  free  from  the  lien  of  judgments 
against  him,  and  also  free  from  mechanics'  liens. 

lAoyd  V.  Amey,  450, 452  (3). 

7.  Dower. — Statutes. — ^The  provisions  of  our  statutes  for  the  ri^ts 
of  the  widow  In  the  real  estate  of  her  husband  are  virtually  an 
enlargement  of  her  dower  rights.        Ltoi^d  v.  JLmetr,  450, 452  (4). 


See  Bai^kbuptcy  ;  Contbactb. 

DIBXISSAL— 
See  Appeal. 

BIVOBCB— 

Presumption  that  decree  of,  was  properly  granted,  see  Appeal,  31 ; 
Bacon  v.  Bacon,  218,  221  (3). 

Appellate  Court  cannot  weigh  conflicting  evidence  in  cases  of,  see 
Appeal,  66 ;   Wise  v.  Wise,  625. 

Conclusiveness  of  decree,  see  Judgment,  7;  Yeager  v.  Yeager,  313, 
315  (3). 

1.  Evidence. — Evidence  showing  that  a  husband  and  wife  married 
upon  a  short  acquaintance,  that  the  husband  left  the  wife  about 
six  months  later,  that  afterwards  the  husband  was  disturbed  at 
his  place  of  business  by  the  remarks  and  demonstrations  of  the 
wife  (there  being  some  hearsay  evidence  of  the  wife's  infidelity), 
is  not  sufficient  to  sustain  a  decree  of  divorce  on  behalf  of  the 
husband.  Bacon  v.  Bacon,  218, 220  ( 1 ) . 

2.  Parties. — State. — Duty  of  Courts. — ^The  State  is  a  proper  third 
party  to  all  divorce  suits,  and  it  Is  the  duty  of  the  court,  of  its 
own  motion,  to  inquire  into  all  the  facts,  whether  they  are,  or  are 
not  set  out  in  the  plendings.  Yeager  y.  Yeager,  SIS,  S15  (4). 

3.  Duty  of  Courts. — Prosecuting  Attomegs. — Statutes. — ^Although 
§§1050a-1050c  Burns  1001,  Acts  1001.  p.  a36,  provide  for  compen- 
sation for  prosecuting  attorneys  for  defending  undefended  divorce 
cases,  the  trial  court  has  the  inherent  right  to  accept  the  services 
of  any  amicus  curiae  in  defending  such  cases,  or  in  Informing  the 
court  of  the  facts.  Yeo^^cr  v.  rca(7cr,  313,316  (5). 
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See  Descent  and  DisTBiBunoir. 


Complaint  to  enjoin  assessment  for,  see  PLXADnra,  59. 

1.  Assessments. — Notice. — Collateral  Attack. — Iniunetion. — ^A  suit 
to  enjoin  the  collection  of  a  drainage  assessment  constitutes  a 
collateral  attack  thereon  and  can  be  sustained  only  where  the 
proceedings  assailed  are  void;  and  a  drainage  assessment  made 
without  any  notice  to  the  Interested  landowner  is  void. 

Pumphrey  v.  Mollis,  319, 320  (1). 

2.  Invalidity. — Who  Can  Question. — ^An  assessed  landowner  who 
has  notice  of  a  drainage  proceeding,  will  not  be  permitted  to  com- 
plain of  his  assessment,  on  the  ground  that  some  other  assessed 
person  did  not  have  notice  thereof. 

Pumphrey  v.  Hollis,  319, 320  (2). 

3.  Petitioners. — Dismissal. — Notice. — ^A  drainage  petitioner  who 
dismisses  the  petition  as  to  himself,  is  not  thereafter  entitled  to 
notice  in  order  to  make  valid  the  assessment  made,  in  such  pro- 
ceeding, against  his  land,  the  statute  (§5624  Burns  1905,  Acts 
1905,  p.  456,  §3)  falling  to  provide  for  notice  to  the  petitioners. 

Pumphrey  v.  Hollis,  319,  320  (3). 


See  Railroads. 

Cannot  be  transferred  without  consent  of  owner  of  fee,  see  Eminent 
Domain,  2;  Miller  v.  Cincinnati,  etc.,  8t.  R.  Co.,  540,  543  (1). 

Reversion  of  railroad  right  of  way,  see  Railboads,  3. 

EJECTliEirF^ 

See  Possession. 

Church  Property. — Ejectment  is  a  proper  method  for  the  recovery 
of  real  estate  belonging  to  a  church,  where  such  property  is  being 
used  in  violation  of  the  teachings  of  such  church. 

Yanthis  v.  Kemp,  203, 209  (5) . 

ELECTBIC  LIGHT  COMPANIES- 

See  Master  and  Sebvant. 

BMIKENT  DOMAIN— 
See  Nuisance;   Railroads. 

1.  Appropriation. — Assessment  of  Damages. — Remedies. — Where  a 
public-service  company  appropriates  plain tlflTs  land  to  a  public 
cause,  plaintiff  may  maintain  an  action  for  damages,  or  may 
pursue  the  statutory  remedy  for  an  assessment  of  damages  (§893 
et  seq.  Bums  1901,  §881  et  seq.  R.  S.  1881). 

Merchants  Mut.  Tel.  Co.  v.  Hirschman,  283, 289  (5). 

2.  Highways. — Abandonment. — Transfer  of  Easement. — Land  ap- 
propriated for  highway  purposes  reverts  to  the  owner  of  the  fee 
when  the  highway  is  abandoned,  and  such  easement  cannot  be 
transferred  to  another,  except  by  the  owner. 

Miller  v.  Cincinnati,  etc.,  8t.  R.  Co.,  540, 543  (1). 

3.  Railroads. — Damages. — Lands  Formerly  Used  as  Highway. — 
Where  a  railroad  company  condemns  land  for  the  relocation  of  a 
highway    an    interurbuu    railroad    company    running    alongside 
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thereof  is  not  liable  for  damages  for  the  destruction  of  a  wall  and 
trees,  where  such  damage  was  done  in  the  relocating  of  the  hl^- 
way  and  had  been  paid  for. 

Miller  v.  Cincinnati,  etc.,  8t.  R.  Co.,  540, 543  (2) . 

4.  Railroads. —  Interurhan. —  Highways. — Relocation. — Damages. — 
Where  a  railroad  company  whose  right  of  way  adjoined  a  public 
highway  upon  which  an  Interurban  railroad  company  operated  its 
cars,  desired  to  straighten  its  tracks,  and  for  that  purpose  con- 
demned another  strip  for  "highway  purposes,'*  it  must  be  held 
that  the  damages  paid  for  such  condemnation  included  the  sum 
due  for  the  operation  of  the  electric  company's  cars  thereon. 

Miller  V.  Cincinnati  etc.,  St.  R.  Co.,  540, 543  (3). 

5.  Railroads. — Condemnation  of  Interurban  Railroad  Right  of  Way. 
— ^A  railroad  company  cannot  condemn  for  its  right  of  way,  the 
land  used  by  an  interurban  railroad  company  for  its  right  of  way. 

Miller  v.  Cincinnati,  etc.,  St.  R.  Co.,  540. 544  (4). 

6.  Railroads. — Condemnation  by  One  Company  for  Afiother. — 
Transfer, — One  railroad  company  can  neither  condemn  lands  for 
another  company,  nor  transfer  its  easement  to  another. 

Miller  y.  Cincinnati,  etc.,  St.  R.  Co.,  540, 545  (5). 
XQT7ITY — 

See  Action;    Injunction;   Pleading;    Reformation. 
As  to  right  to  Jury  trial,  see  Constitutional  Law. 

1.  Multiplicity  of  Actions. — Bills  of  Peace. — Equity  has  Jurisdic- 
tion to  determine  controversies  arising  out  of  a  right  claimed  by 
one  as  against  many,  or  by  many  as  against  the  one. 

Vandalia  Coal  Co.  v.  Lawson,  226, 234  (7). 

2.  Bills  of  Peace. — Classes. — Bills  of  peace  were  used  for  two  pur- 
poses (1)  to  prevent  a  vexatious  recurrence  of  litigation  by  sev- 
eral persons  asserting  the  same  right,  and  (2)  to  prevent  the  re- 
iteration of  an  unsuccessful  claim. 

Vandalia  Coal  Co.  v.  Lawson,  220, 234  <8) . 

3.  Multiplicity  of  Actions. — Jurisdiction. — Equity  takes  Jurisdiction 
on  the  ground  of  the  prevention  of  a  multiplicity  of  actions,  (1) 
where  the  controversy  is  between  but  two  persons  and  the  plain- 
tiff has  established  his  right  at  law,  and  (2)  where  the  persons 
controverting  plaintifTs  right  are  so  numerous  as  to  require  in- 
junction. Vandalia  Coal  Co.  v.  Lawson,  226, 235  (9) . 

4.  Multiplicity  of  Actions. — Jurisdiction. — Jurisdiction  of  a  suit  Is 
assumed  on  the  ground  of  the  prevention  of  a  multiplicity  of  ac- 
tions only  where  the  prevented  successive  actions  at  law  involve 
the  same  questions  of  law  and  a  similar  state  of  facts,  and  where 
a  decree  would  necessarily  determine  the  controverted  question  as 
to  all  of  the  defendants. 

Vandalia  Coal  Co.  v.  Lawson,  226, 235  (10). 

5.  Multiplicity  of  Actions. — Community  of  Interest. — Community  of 
interest  in  the  Joint  parties  is  requisite  in  order  to  give  a  court  of 
equity  Jurisdiction  on  the  ground  of  a  prevention  of  a  multiplicity 
of  actions;  and  such  community  of  Interest  exists  only  where 
some  right  common  to  all  Joint  parties  is  in  controversy. 

Vandalia  Coal  Co.  v.  Lawson,  226, 241  (11). 

6.  Multiplicity  of  Actions. — Continuing  Injuries. — Equity  has  Juris- 
diction of  a  case  wherein  plaintiff  desires  to  restrain  continuing 
injuries  which  would  result  In  the  bringing  of  several  actions  at 
law  therefor.  Vandalia  Coal  Co.  v.  Lawson,  226, 243  (12). 
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7.  Multiplicity  of  Actions. — Separate  Causes. — Where  the  same  per- 
son is  sued,  or  is  liable  to  be  sued,  by  several  persons  upon  sep- 
arate causes  of  action,  equity  cannot  interfere. 

Vandalia  Coal  Co.  v.  Lawson,  226, 246  (13). 

8.  Multiplicity  of  Actions, — Grounds  for  Relief  From. — Courts  of 
equity  will  not  entertain  Jurisdiction  of  a  suit  brought  on  the 
ground  of  a  prevention  of  a  multiplicity  of  actions,  except  for 
the  promotion  of  justice,  the  court  being  required  to  exercise  a 
sound  legal  discretion  in  respect  to  the  facts  of  each  particular 
case.  Yandalia  Coal  Co.  v.  Lawson,  226, 24G  ( 14) . 

9.  Jurisdiction. — Prevention  of  Costs. — Equity  will  not  restrain  the 
bringing  of  several  actions  at  law  merely  on  the  ground  of  the  pre- 
vention of  costs.  Vandalia  Coal  Co.  v.  Lawson,  22G,  250  (17). 

10.  Multiplicity  of  Actions. — Damages. — Where  several  persons  are 
injured  because  of  an  alleged  negligent  act,  they  cannot  be  de- 
prived of  the  right  of  a  Jury  trial  by  the  bringing  of  a  suit  by  the 
alleged  negligent  person  to  restrain  the  bringing  of  separate  ac- 
tions on  the  ground  that  the  alleged  negligence  did  not  exist,  that 
the  multiplicity  of  actions  would  be  ruinous,  and  that  such  in- 
jured persons  were  insolvent. 

Vandalia  Coal  Co.  v.  Lawson,  226, 254  (20) . 
ESTATES— 

See  Deeds  ;  Real  Propekty. 

Waste. — Forfeiture. — Statutes. — Where  the  owner  of  the  fee  brings 
suit  against  the  life  tenant  for  an  injunction  to  prevent  waste, 
but  does  not  ask  for  a  forfeiture,  the  suit  is  not  governed  by 
§288  Bums  1008,  §286  R.  S.  1881,  providing  that  estates  may  be 
forfeited  under  certain  circumstances. 

Oleason  v.  Oleason,  426, 427  (2). 

ESTOPPEIr— 

See  Judgment;  Trial,  60. 

To  dispute  agreed  boundary  line,  where  party  would  be  prejudiced, 
see  Boundaries,  3;   Fuelling  v.  Fuesse,  441,  445  (6). 

Surety  on  bond  in  criminal  case,  estopped  to  deny  validity  of  bond 
on  ground  of  irregularity  in  fixing  penalty,  see  Criminal  Law,  1 ; 
AxtellY.  State,  131,  133  (1). 

One  contracting  to  pay  liquidated  damages  in  case  of  a  breach  of 
contract,  estopped  to  deny  that  damages  were  sustained,  see 
Damages,  10;  Barber  Asphalt  Pav.  Co.  v.  City  of  Wabash,  167, 
174  (7). 

1.  Elements. — One  element  in  every  estoppel  is  that  the  represen- 
tation or  concealment  of  one  party  shall  have  been  relied  upon  by 
the  other  party,  and  his  conduct  induced  thereby. 

Fuelling  v.  Fuesse,  441, 448  (13). 

2.  Prevention  of  Fraud. — The  purpose  of  the  doctrine  of  estoppel  Is 
to  prevent  a  fraud  which,  if  the  truth  v^ere  asserted,  would  be 
committed ;  and  unless  a  party  has  been  misled  he  will  not  be  de- 
frauded by  the  truth.  Fuelling  v.  Fuesse,  441, 448  ( 11 ) . 

3.  Checking  Money. — Banks. — ^Where  a  brother  deposited  money  to 
the  credit  of  his  sister,  a  pass-book  being  issued  to  her,  and  he 
afterwards  without  her  knowledge  or  consent  checked  out  such 
money,  using  her  name,  the  sister  Is  not  estopped  from  maintain- 
ing an  action  against  such  bank  for  the  amount  of  such  deposit 

Second  Nat.  Bank  v.  Gibboney,  492, 496  (9). 
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4.  EHsentials. — Judgment. — ^A  judgment,  to  constitute  an  estoppel, 
must  have  been  between  the  same  parties,  or  their  privies,  the 
issues  must  have  been  the  same,  the  parties  must  have  sued  or 
defended  in  the  same  right,  and  the  Judgment  must  liave  been  ou 
the  merits.  LouhviUe,  etc,  R,  Co.  v.  Linton^  709, 714  (4). 

EVIDENCE— 

See  Appeal;  Bastardy;  Contracts;  Depositions;  Divorce; 
Witnesses. 

Invalidity  of  an  award  may  be  shown  by  affidavit,  see  Arbitration 
AND  Award,  5;  Heritage  v.  St^te,  ex  reL,  595,  603  (10). 

Pass-book  Is  an  admission  of  amount  therein  set  out,  see  Banks 
AND  Banking,  1;  8e(*ond  Nat.  Bank  v.  Gihboney,  492,  497  (4). 

Of  settlement,  see  Compromise  and  Setti^ement. 

Supporting  antenuptial  contract,  see  Contracts,  1 ;  Unger  v.  MeU 
litiger,  524,  527  (4). 

Inference  is  that  contract  between  tradesmen  conforms  to  custom 
of  business,  see  Contracts,  9 ;  W.  J.  Holliday  d  Co.  v.  Highland 
Iron,  etc,,  Co.,  342,  34C  (1). 

Admissible  under  general  denial  to  claim  against  decedent's  estate, 
see  Decedents'  Estates,  5;   Trees  v.  Millikan,  256,  259  (2). 

Of  family  settlement,  see  Deeds,  3;  Stauffer  v.  Martin,  675,  078 
(3). 

In  alienation  cases,  see  Husband  and  Wife. 

Sustaining  injunction  against  telephone  company  attempting,  with- 
out right,  to  stretch  wires  over  plalntllfs  land,  see  Injunction, 
2;   Majenica  Tel.  Co.  v.  Rogers,  306,  312  (7). 

To  set  aside  Judgment  see  Judgment,  13,  14 ;  Milhoum  v.  Baugher, 
35. 

Showing  that  failure  to  guard  a  dangerous  machine  was  prox- 
imate cause  of  injury,  see  Master  and  Servant,  9;  Evansville 
Hoop,  etc.,  Co.  V.  Bailey,  153,  102  (10). 

Showing  that  a  coal  miner  was  in  a  servant's  place  when  injured, 
see  Mines,  2;  Collins  Coal  Co.  v.  DePugh,  64a  652  (4). 

Supporting  a  verdict  for  a  coal  miner,  see  Mines,  3;  Collins  Coal 
Co.  V.  DePugh,  648,  652  (5). 

Sustaining  verdict  for  damages  caused  by  defective  sidewalk,  see 
Negligence,  17;  Toicn  of  Scio  Castle  v.  Mullen,  280,  281  (1). 

Newly -discovered,  as  ground  for  a  new  trial,  see  New  Trial. 

Of  loss  to  defendant,  by  removal  of  nuisance,  not  admissible,  see 
Nuisance,  7;  Merchants  Mut.  Tel.  Co.  v.  Hirschman.  283,  293 
(18). 

Amendment  of  complaint  to  conform  to,  see  Puiadino,  39. 

Introduction  of,  see  Trial. 

Judicial  notice  taken  that  place  near  edge  of  summer  car  is  dan- 
gerous to  person  standing,  where  car  running  at  twelve  miles  per 
hour  is  suddenly  stopped,  see  Trial,  70. 

Of  defendant's  possession,  unnecessary,  where  defense  Is  made,  see 

TRIAL,  83. 

1.  EwcluHon. — Offer  of  Proof, — Error  can  be  shown  in  the  exclu- 
sion of  evidence  only  by  making  a  proper  offer  of  proof,  thereby 
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showing  that  the  evidence  offered  is  relevant  to  the  issue  and 
beneficial  to  the  offerer. 

Indianapolis  Traction,  etc,  Co,  v.  Rowe,  407, 409  (2). 

2.  Incompetent — Harmless  Error. — In  an  action  for  the  recovery 
of  bank  stuck,  evidence,  by  the  husband,  that  plaintiff,  his  wife, 
had  not  disposed  of  such  stock  subsequently  to  an  alleged  sale, 
by  which  defendant  claimed  title,  is  erroneous,  but  does  not  con- 
stitute reversible  error.  Hill  v.  Kerstetter,  431, 435  (5). 

3.  Exclusion, — Ohjections, — Chanping  on  Appeal. — Objections  to 
the  admission  of  testimony  cannot  be  urged,  on  appeal,  unless  they 
were  presented  in  the  trial  court. 

Merchants  Mat.  Tel.  Co.  v,  Hirschman,  283, 292  (16) . 

4.  Sustaining  Ohjectiofis  to. — Subsequent  Introduction  of. — Harm- 
less Error. — Appeal. — Where  objections  are  sustained  to  certain 
offered  evidence,  but  such  evidence  is  subsequently  introduced, 
sustaining  such  objections  is  harmless. 

Ellison  V.  Flint,  27G,  279  (.3). 

5.  Admissions. — Contracts. — Continuance. — Admissions  by  a  hus- 
band that  he  was  not  to  have  any  of  his  wife's  property  and  that 
it  was  to  that  effect  in  "black  and  white."  are  against  his  interest, 
and  therefore  competent  as  original  evidence  that  a  contract  to 
that  effect  had  been  made  and  that  it  was  still  in  force. 

Vnger  v.  Mellinger,  524, 528  (5) . 

6.  Credits  on  Bank  Books. — Ifotes. — Evidence,  in  an  action  on 
notes,  that  certain  checks,  alleged  to  constitute  credits  on  such 
notes,  were  never  credited  on  the  bank  lK>okH,  is  irrelevant,  the 
question  being  whether  they  were  or  should  have  been  credited 
on  the  notes.  Ellison  v.  Flint,  27G,  279  (4) . 

7.  **Cars." — Trade  Meaning. — Contracts. — Where  a  contract  called 
for  ten  "cars"  of  coal,  evidence  of  the  meaning  of  such  word,  by 
the  custom  of  the  coal  trade,  is  admissible. 

Fowler  Utilities  Co.  v.  Chaffin  Coal  Co.,  438, 440  (1). 

8.  Declarations  of  Grantor  After  Execution  of  Deeds. — ^Declara- 
tions of  a  father  that  certain  deeds  executed  to  three  of  his  chil- 
dren constituted  advancements  or  gifts,  made  ten  days  after  the 
execution  of  the  deeds,  are  incompetent. 

Stauffer  v.  Martin,  675, 678  (4 ) . 

9.  Sale  of  Bank  Stock. — Declaraiions. — Acts. — In  an  action  to  re- 
cover ten  shares  of  bank  st(K-k  from  a  block  of  .3(X)  shares  claimed 
by  defendant  under  a  contnict  of  sale  by  the  plaintiff,  evidence 
of  the  declarations  of  plaintiff's  agent  to  defendant  regarding 
the  sale  of  290  shares,  the  written  agreement  by  defendant  with 
plaintiff's  agent,  and  plaintiff's  continued  services  as  director  in 
the  bank,  after  such  sale,  there  being  ten  remaining  shares,  the 
title  to  which  was  in  dispute,  is  admissible. 

HUl  V.  Kerstetter,  431, 434  (4). 

10.  Declarations  of  Seci'etary  and  Treasurer  of  Corporation. — Ad- 
missibility. — Res  Gestae. — Declarations  of  a  secretary  and  treas- 
urer of  a  corporation  as  to  the  rieceipl  of  payment  for  an  account 
are  not  admissible  against  the  corporation  unless  shown  to  have 
been  made  during  the  transaction  of  the  company's  business,  re- 
lating to  such  account,  or  as  part  of  the  res  gestae  of  the  trans- 
action. Blanchard-Carlisle  Co.  v.  Garritson,  303, 304  ( 1 ) . 

Vol.  43—49 
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11.  Declarations. — 7Htle  to  Money  Loaned, — Decedents*  Estates,— 
In  an  action  by  an  administratrix  against  tier  decedent's  mother 
and  sisters  to  recover  possession  of  certain  notes  and  mortgages 
alleged  to  belong  to  her  decedent's  estate,  evidence  that  dece- 
dent, in  the  absence  of  defendants,  said  that  he  had  made  many 
loans  in  his  county,  and  that  most  of  them  were  taken  in  his 
sisters'  names  to  prevent  the  payment  of  taxes  thereon,  is  Inad- 
missible. Baker  v.  Baker,  26, 28  ( 1 ) . 

12.  Declarations. — Self-Senying. — Self-serving  declarations  made  In 
the  absence  of  the  adverse  party  are  ordinarily  inadmissible  in 
evidence.  Baker  v.  Baker,  26, 28  (2) . 

13.  Declarations  Accompanied  by  Acts. — Res  Ocstae. — Where  an 
act  is  admissible  in  evidence,  declarations  accompanying  sucli  act, 
and  explanatory  thereof,  are  admissible  as  a  part  of  the  res  gestae. 

Baker  v.  Baker,  26, 28  (3). 

14.  Title. — Declarations  of. — ^Declarations,  in  order  to  be  admis- 
sible as  proof  of  title,  must  be  shown  to  have  been  made  when 
the  declarant  was  in  possession,  and  must  have  l)een  made  con- 
cerning such  title  or  ownership.  Bakery.  Baker,  26,  30  (4). 

15.  Declarations. — Title. — In  an  action  by  an  administratrix 
against  her  decedent's  mother  and  sisters  to  recover  possession 
of  certain  notes  and  mortgages  alleged  to  belong  to  her  dece- 
dent's estate,  declarations  made  by  such  decedent  in  reference  to 
loans  made  by  him,  to  be  admissible  in  plaintifT's  favor,  must  have 
been  made  concerning  some  loan  represented  by  the  notes  or 
mortgages  in  question.  Baker  v.  Baker,  26,  dO  (5). 

16.  Desire  to  Purchase  Bank-Stock. — Financial  Standing  of  Dece- 
dent.— Title  to  Notes  and  Mortgages. — In  an  action  by  an  admin- 
istratrix to  recover  possession  of  certain  notes  and  mortgages 
alleged  to  be  the  property  of  her  decedent,  evidence  that  decedent 
wanted  to  buy  a  controlling  Interest  in  a  bank,  and  that  the  wit- 
ness had  made  an  investigation  of  decedent's  property  and  found 
him  to  be  worth  $7,000,  or  $8,000,  is  inadmissible. 

Baker Y,Baker,2Q,Sl  (6). 

17.  Depositions. — Attorneys*  Agreements  as  to  Time  of  Taking. — 
Waiver. — Motions  to  Suppress. — ^Where  api)ellant's  attorney 
agreed  out  of  court  with  appellee's  attorney  that  if  a  deposition 
to  be  taken  by  appellant  could  not  be  taken  on  October  18,  the 
day  fixed  in  the  notice,  they  would  take  it  on  October  19,  and 
appellee's  attorney,  relying  thereon,  appeared  and  took  such  depo- 
sition on  Octot)er  19,  appellant's  attorney  not  appearing,  such 
deposition  should  not  be  suppressed  on  appellant's  motion,  appel- 
lant having  waived  such  right  by  such  conduct. 

Floioers  v.  Poorman,  528, 533  (7) . 

18.  Inferences. — Jury. — Courts. — ^It  is  the  duty  of  the  Jury  and 
the  trial  judge  to  weigh  the  evidence,  draw  the  proper  inferences 
therefrom,  and  arrive  at  the  justice  of  the  case. 

Cochran  v.  Town  of  Shirley,  453, 456  (4) . 

19.  Intention. — Telephone  Companies. — Injunction, — In  a  suit  to 
restrain  a  telephone  company  from  stretching  its  wires  over 
plaintiff's  land,  testimony  by  a  director,  of  the  intention  of  the 
company,  unsupported  liy  any  acts  of  the  company,  was  properly 
excluded.  Majenica Tel.  Co.  v.  Rogers,  306, 310  (6). 

20.  Interest  of  Witness. — Exclusion. — Harmless  Error. — ^The  trial 
court's  refusal  on  cross-examination,  to  permit  the  showing  of 
physician's  interest  is  harmless,  where  three  other  physicians 
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testified  snbstantially  as  he  did,  two  of  whom  were  appointed 
by  the  court  to  examine  the  plaintiff. 

Indiana  Union  Traction  Co.  v.  Pheanis,  653, 657  (6). 

21.  Impeachment. — Interest, — It  Is  proper  to  show,  in  impeachment, 
that  a  witness  for  defendant  company,  prior  to  the  trial,  said  that 
he  mnst  catch  a  car  because  the  company  had  a  case  and  if  he 
did  not  "side  in"  with  the  company  he  would  lose  his  job. 

Merchants  Mut.  Tel.  Co.  v.  Hirachman,  283, 294  (20). 

22.  Judicial  Notice. — Electric  Wires. — Dangers. — Courts  take  ju- 
dicial notice  that  electric  wires,  on  which  there  is  no  current,  are 
not  dangerous.        Ambre  v.  Postal  Telegraph-Cable  Co.^  47, 52  (2) . 

23.  Judicial  Notice. — Whether  Summer  Cars  are  Open. — Courts 
take  judicial  notice  that  the  ordinary  summer  street-cars  are  open, 
having  no  enclosing  sides,  with  seats  extending  crosswise,  and 
haying  no  guard  rail  preventing  easy  egress  and  ingress. 

Richmond  St.,  etc.,  R.  Co.  v.  Beverley,  105, 112  (8). 

24.  Judicial  Notice. — Seasons. — Time  of  Making  Street  Improve- 
ment«.-— Courts  take  judicial  notice  of  the  seasons  of  the  year  and 
that  street  improvements  are  not  made  during  the  winter  months. 

Barber  Asphalt  Pav.  Co,  v.  City  of  Wabash,  167, 172  (2). 

25.  Opinions. — Diseases. — ^A  beneficiary's  testimony  that  her  hus- 
band at  one  time  had  la  grippe  must  be  considered  not  as  con- 
clusive proof  of  the  fact,  but  merely  as  her  opinion. 

Collins  V.  Catholic  Order  of  Foresters,  549, 557  (7) . 

26.  Railroad  Ticket. — Over  What  Road. — Negligence. — In  an  action 
by  a  passenger  against  the  oi>erating  railroad  company  for  dam- 
ages caused  by  the  negligence  of  its  servants,  evidence  that  the 
ticket  used  by  plaintiff  thereon  entitled  him  to  ride  also  upon  the 
cars  of  the  track  owning  railroad  company  is  not  admissible,  even 
though  accompanied  by  evlden(»e  of  a  verbal  agreement  bet>veen 
such  companies  that  all  fares  collected  by  the  operating  company 
at  the  point  where  plaintiff  took  passage  should  l>elong  to  such 
track  owning  company. 

Louisville,  etc,  R.  Co.  v.  Linton,  709, 711  ( 1 ) . 

27.  Purchase  Price  of  Real  Property. — Rents. — Personalty. — Admin- 
istrators,— Bonds. — In  an  action  upon  an  administrator's  bond, 
wherein  the  amount  of  money  chargeable  to  the  administrator 
was  in  issue,  evidence  that  he  received  certain  amounts  due  upon 
his  decedent's  executory  contracts  for  the  sale  of  real  estate, 
which  he  applied  to  the  payment  of  debts  due  from  such  decedent, 
is  admissible,  such  sums  constituting,  when  collected,  a  part  of 
the  personal  estate.  Moore  v.  State,  em  rel.,  387, 396  (5). 

28.  Exclusion, — Nuisance, — Telephone  PoUs. — Removal. — Effect  on 
System. — The  exclusion  of  evidence  as  to  the  effect  upon  the 
telephone  system  the  removal  of  a  certain  pole  would  have,  is  not 
erroneous,  where  such  pole  constituted  a  nuisance. 

Merchants  Mut,  Tel,  Co,  v.  Hirschman,  283, 292  (17). 

29.  Permission  of  City  to  Place  Telephone  Poles, — Nuisance. — Evi- 
dence of  a  franchise  from  the  city  to  erect  telephone  poles  in  the 
streets,  and  that  the  city  officers  directed  the  location  of  such 
poles,  is  not  admissible  in  an  action  by  a  lot  owner  to  compel  the 
removal  of  one  which  is  a  private  nuisance  to  him. 

Merchants  Mut.  Tel.  Co.  v.  Hirschman,  283. 293  (19). 

30.  Failure  to  Produce  Material  Witness. — ^Where  a  party  fails  tn 
produce  a  material  witness  within  such  party's  reach,  the  jury 
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may  Infer  that  his  testimony,  if  produced,  would  be  unfavorable 
to  such  party.  Second  Nat  Bank  v.  Qibboney,  482, 497  (3) . 

31.  Varying  Terms  of  Writtet^  Contracts, — Evidence  is  not  ordinar- 
ily admissible  to  vary  the  terms  of  a  written  contract 

Fowler  Utilities  Co.  v.  Chaffln  Coal  Co.,  438, 440  (3). 

32.  Oral. — Varying  Written  Lease. — Rentals. — Application  of  Pay- 
ments.— Where  a  lessee,  after  an  assignment  of  bis  lease,  made  a 
payment  of  rentals  due  under  a  former  lease  of  the  same  premises, 
oral  evidence  of  the  application  of  such  payment  does  not  vary 
the  terms  of  the  assigned  written  lease,  and  is  competent  as 
against  the  assignee's  contention  that  it  was  applicable  only  to 
the  rentals  due  under  the  assigned  lease. 

Erie  Crawford  OU  Co.  v.  Jones,  187, 188  (1). 

EZAMIKATION— 

Of  parties,  see  Pabhes,  1 ;  Trial. 

EXECTITOBS  AND  ADMINISTBATOBS— 

See  Decedents*  Estates. 

Parties  to  suit  to  set  aside  final  settlement  of,  see  Decedents' 
Estates.  11;  Clark  v.  Schindler,  269,  272  (1). 

Parties  to  proceeding  to  set  aside  final  settlement  of,  see  Pasties, 
2;   Clark  v.  Schindler,  269,  273  (2). 

Complaint  to  set  aside  sale  of  real  estate  by,  see  Pleading,  47. 

Complaint  against,  for  failure  to  account,  see  Pleading,  48. 

Complaint  to  set  aside  final  report  of,  see  Pleading,  50. 

1.  Application  for  Appointment. — A  creditor's  application  for  ap- 
pointment as  adminiHtrator  of  an  intestate  is  not  bad  for  failing 
to  show  such  applicant's  qualifications  and  competency. 

Cooper  V.  Cooper,  620. 623  (6) . 

2.  Trust  Funds. ^-Application  of. — ^Trust  funds  coming  into  the 
possession  of  an  administrator  must  be  applied  as  the  law  pro- 
vides, and  no  ex  parte  order  of  the  court  can  deprive  thone  legally 
entitled  of  their  rights  to  such  funds.    Fow  v.  Rhodes,  573, 577  (3). 

3.  Conversion. — Liability. — Decedents*  Estates. — An  administrator 
who  fails  to  turn  over  tlie  money  in  his  bands,  upon  the  order 
of  the  court.  Is  guilty  of  conversion,  and  he  and  his  sureties  are 
liable,  at  the  suit  of  creditors  of  the  estate,  for  the  amount  of 
money  converted,  together  with  penalty  and  Interest. 

Moore  v.  State,  ex  rel,  387, 394  (2). 

4.  Payment  of  Debts. — General  Fund  from  Personalty. — Special 
Fund  from  Real  Estate. — Presumptions. — ^The  personal  estate  of  a 
decedent  being  primarily  liable  for  the  payment  of  debts,  the  pre- 
sumption is  that  the  funds  derived  therefrom  were  used  in  the 
payment  of  such  debts,  before  the  special  fund  arising  from  the 
sale  of  real  estate  was  resorted  to. 

Moore  v.  State,  ex  rcl.  387, 397  (6) . 

5.  Personal  Indebtedness  to  Estate. — Set-Off  Against  Service  Ac- 
count.— Where  an  administrator  pays  his  own  debt,  from  the 
funds  of  decedent's  estate,  such  administrator  being  insolvent 
and  decedent  being  his  surety  only,  the  court  has  the  right  In 
making  suoh  administrator's  allowance  for  services,  to  set  off 
said  amount  against  the  administrator's  debt  so  paid. 

Moore  v.  State,  ex  reL,  387, 398  (7). 
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FACTOBY  ACT-- 

See  Masteb  and  Sebyazh*;  Neqligbivce;  Plladihg,  69-72,  74;  Stat- 
utes. 


See  Railboabs. 

"FOBFBIT''— 

See  WoBDS  AND  Phkases. 

FOBFEITUBE— 

See  Estates;   Insurance. 

FOBMSB  ABJXTDIGATION- 
See  Judoment. 


See  Bills  and  Notes  ;  Building  and  Loan  Associations  ;  Compbo- 
MI  be  and  Settlement  ;  Contbacts  ;  Frauds,  Statute  of  ;  Plead- 
ing; Trusts. 

Purpose  of  estoppel  to  prevent,  see  Estoppel,  2 ;  Fuelling  v.  Fuesse, 
441,  448  (11). 

FBAXTDS,  STATUTE  OF— 

See  Ck)NTBACTs;   Specific  Pebfobmance. 

Oral  contract  for  partition,  followed  by  iK)Ssession ;  not  within  stat- 
ute, see  Partition,  1;   Oarrick  v.  Gar  rick,  585,  594  (10). 

Reply  of,  to  answer  of  account  stated,  see  I*leauing,  8. 

Parol  Conveyances, — Parol  conveyances  of  land  are  within  the 
statute  of  frauds,  and  unenforceable. 

Fuelling  v.  Fuesse,  441, 440  (7) . 
"QOOD  BEFAIB"— 

See  Wobds  and  Phrases,  3. 

aUAKDlAN  AND  WABB— 

See  Adoption. 

A  Judgment  of  adoption  of  ward  cannot  be  appealed  from  by  guar- 
dian, see  Appeal,  51 ;  Leonard  v.  Honisfager,  0()7,  GIO  (4). 

Complaint  against  guardian,  for  breach  of  contract,  see  Pleading, 
52. 

1.  Insane  Persons. — Contracts, — Contracts  executed  by  an  insane 
ward  are  void.  Taylor  v.  Taylor,  367,  372  ( 1 ) . 

2.  Care, — Insane  Persons. — It  is  a  guardian's  duty  to  take  proper 
care  of  his  ward,  and  charge  the  expenses  thereof  to  the  ward's 
estate ;  and  the  relationship  of  the  ward  to  the  guardian  does  not 
affect  such  duty,  but  may  be  considered  in  estimating  the  proper 
comijensatiou  for  the  guardian's  servii-es. 

Taylor  v.  Taylor,  367, 372  (2). 

3.  Care  of  Warif, — Duty  of  Court.-Tho  compensation  for  the  care 
of  a  ward  may  be  fixed  In  advance  l)y  the  court  but  where  not 
so  fixed,  the  allowan(?e  therefor  must  l>c  subject  to  the  ai)proval 
of  the  court,  the  guardian  being  an  agent  of  the  court 

Taylor  v.  Taylor,  367, 372  (3). 
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4.  Approved  Reports. — Setting  Aside, — Burden  of  Proof. — ^Where  a 
guardian's  report  has  been  approved,  the  burden  of  proving  fraud 
or  mistalEe  therein,  sufficient  to  set  it  aside,  is  upon  the  party 
attacliing  such  report  Taylor  v.  Taylor,  367, 373  (4). 

5.  Care  and  Support. — Compensation. — Excessive. — ^Where  the  ap- 
proved  report  of  the  guardian  of  an  Insane  ward  is  attacked  as 
containing  an  excessive  allowance  to  the  guardian,  who  was  the 
ward's  son,  for  the  care  and  support  of  the  ward,  and  the  evi- 
dence shows  that  the  guardian  was  allowed  $2  per  week  for 
certain  years,  and  that  during  one  of  such  years  he  did  not 
so  care  for  such  ward,  the  court  should  order  such  excess  to  be 
refunded.  Taylor  v.  Taylor,  367, 373  (5) . 


See  OoxmTiiss ;  Eminicitt  Domain. 

1.  Obstructions. — Liability. — One  who  places  an  obstruction,  or 
wrongfully  suffers  one  to  remain,  in  a  public  highway,  which  is 
calculated  to  frighten  horses  of  ordinary  gentleness.  Is  liable  for 
the  resulting  damages.  Anderson  v.  ^'esbitt,  703, 706  (3). 

2.  Improvement  of. — Expenses. — Liability  of  County  for. — Statutes. 
—Under  §680:^  Burns  1905,  Acts  1905,  pp.  521,  557,  |75,  providing 
that  **all  expenses  incurred"  in  the  construction  of  improvements 
to  highways  shall  be  included  in  the  sum  for  which  bonds  are 
issued  for  the  payment  of  such  improvements,  the  fees  of  peti- 
tioners' attorneys  are  not  included. 

Overmeyer  v.  Board,  etc.,  403, 404  ( 1 ) ,  406  ( 1 ) . 

3.  Fund  for  Constructing. — Claims  Against. — Statutes. — ^A  claim- 
ant asserting  a  right  to  receive  payment  from  the  fund  created 
for  the  construction  of  highway  improvements,  must  show  a  stat- 
ute clearly  authorizing  such  payment 

Overmeyer  v.  Board,  etc.,  403, 407  (4) . 

HUSBANB  AND  WIFB— 

See  Contracts  ;  Descent  and  Distribution  ;  Marriage. 

Joint  assignment  of  errors  by,  on  appeal,  sufficient  thou^  motions 
and  exceptions  below  were  several,  see  Appeal,  4;  Mclfew  v. 
Vert,  83  84  (1). 

1.  Alienation. — Malice. — Question  for  Jury. — In  an  action  by  a 
wife  against  her  mother-in-law  for  damages  for  the  alienation  of 
her  husband's  affections,  malice  is  a  question  of  fact  for  the  Jury. 

Kelso  V.  Kelso,  115, 116  ( 1 ) . 

2.  Alienation. — Malice. — Inferences. — Questions  for  Jury. — Proof 
tliat  an  act  was  done  purposely,  and  without  Just  cause  or  legal 
excuse,  to  another's  injury,  authorizes  the  Jury  to  infer  malice, 
l)ut  does  not  comi)el  such  inference.       Kelso  v.  Kelso,  115, 117  (3). 

3.  Alienation. — Parent  and  Child. — Advice. — Presumptions. — In  an 
action  by  a  wife  against  her  mother-in-law  for  alienation,  the 
presumption  is  that  advice  given  by  the  mother  to  the  son  was  in 
good  faith  and  for  his  best  interests,  and  the  plaintiff  must  over- 
come this  presumption  with  proof  to  the  contrary. 

Kelso  V.  Kelso,  115, 119  (7). 

4.  Alienation. —  Parent  and  Child. —  Evidence. —  Sufficiency. —  Evi- 
dence, in  an  action  by  a  wife  against  her  father-in-law  for  aliena- 
tion, showing  that  defendant  advised  plaintiff's  husband  to  stop 
paying  life  insurance,  which  he  did,  that  defendant  told  plaintiff's 
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husband  that  she  hud  been  iDtimate  with  another,  that  he  told  her 
two  children  that  she  was  a  "lewd  character,"  "came  from  a  low 
element,"  and  was  "ignorant,"  that  he  asked  her  hnsband  to  tell 
her  lawyers  that  there  was  nothing  in  the  case,  that  defendant 
wanted  tlie  husband  and  wife  to  go  to  school,  the  son  refusing, 
and  that  defendant  advised  them  to  live  on  defendant's  farm, 
whicti  the  hnsband  refused  to  do,  and  that  the  husband  lived  with 
the  plaintiff  after  the  bringing  of  the  action,  subsequently  aban- 
doning her,  does  not  sui)iK)rt  a  verdict  for  alienation. 

Workman  v.  Workman,  382, 383  (1). 

5.  Alienation, — Action  hy  Wife.—X  wife  may  maintain  an  action 
for  the  alienation  of  her  husband's  affections. 

Workman  v.  Workman,  382, 386  (2). 

6.  Alienation. — Parent  and  Child. — Malice. — In  an  action  by  a  wife 
against  her  father-in-law  or  mother-in-law  for  the  alienation  of 
her  husband's  affections,  the  defendant's  intent  is  the  principal 
question,  the  presumption  l)eing  that  it  is  good. 

Workman  v.  Workman,  382, 386  (3). 

INFANTS— 

See  Adoption  ;  Ouasdian  and  Ward  ;  Parent  and  Chilr 

INFEBENCES— 

See  Evidence. 

INXtTNCTION— 

See  Nuisance. 

Lies  to  prevent  drainage  assessment,  where  drainage  proceedings 
are  void,  see  Drains,  1-3 ;  Pumphrey  v.  Hollis,  319. 

Against  multiplicity  of  actions,  see  Pleading,  73. 

Against  waste,  see  Pleading,  104. 

Variance,  see  Trial,  IM. 

1.  Erection  of  Telephone  Line  Upon  PlaintifTs  Land. — Cessation 
After  Suit. — Damages. — Where  a  telephone  company  threatened 
to  stretch  its  wires  over  plaintiff's  land,  without  right,  but  failed 
to  do  so,  after  suit  was  brought,  the  plaintiff  has  a  right  to  an 
injunction  and  nominal  damages. 

Majenica  Tel  Co.  v.  Rogers,  306, 309  (3). 

2.  Stretching  Telephone  Wires  Over  Plaintiff's  Land. — Evidence. — 
Inferences. — Where  the  evidence  showed  that  defendant  telephone 
company  dug  a  hole  in  which  to  set  a  telephone  pole,  in  such  a 
position  that  the  wires  if  strung  thereon  would  necessarily  pass 
over  plaintiff's  land,  and  plaintiff  filled  the  same,  the  defendant 
shortly  after  reopening  same  in  the  work  of  constructing  its  line, 
the  court's  inference  of  a  threatened  invasion  of  plaintiff's  rights 
is  warranted.  Majenica  Tel.  Co.  v.  Rogers,  306, 312  (7). 

3.  Trade  Name. — Misrepresentations. — Fraud. — ^Where  a  medicine 
company  seeks  to  restrain  another  company  from  using  a  similar 
name,  thereby  deceiving  the  public  and  injuring  the  plaintiff,  and 
it  is  shown  that  plaintiff's  representations  as  to  the  curative  prop- 
erties of  its  medicine  are  misleading,  dangerous  and  fraudulent, 
equity  will  deny  any  relief. 

A.  N.  Chamberlain  Co.  v.  H.  A.  Chamberlain  Co.,  213. 
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UrSTBUCTIOKS— 

Bee  Appeal  ;  Trial. 

INSTJBANCE— 

Answer  of  violation  of  rules,  see  Pleading,  10. 
Complaints  in  cases  of,  see  Pleading,  63-66. 

1.  Application. — Warranties. — How  Considered, — ^Where  statements 
concerning  matters  of  fact  are  made  in  an  insurance  applica- 
tion, which  are  presumably  within  the  knowledge  of  the  assured, 
they  may  be  treated  as  warranted  to  exist,  but  where  they  consist 
of  facts  of  which  assured  could  not  have  certain  knowledge,  his 
answers  should  be  considered  as  warranties  of  his  honest  belief 
only.  Collins  v.  Catholic  Order  of  Foresters ro49, 555  (2) . 

2.  Application. —  Questions. —  Answers. —  Construction. — ^The  ques- 
tions and  answers  in  an  insurance  application  should  be  con- 
strued together  in  order  to  determine  the  meaning. 

Collins  V.  Catholic  Order  of  Foresters,  549, 555  (B). 

3.  Applications. — Questions. — Answers. — Partial. — Where,  in  an  in- 
surance application,  the  question  "Have  you  ever  had  any  severe 
illness  or  injury,  or  undergone  any  surgical  operation?"  was 
answered  with  the  words,  "First  finger  index  right  hand,"  and 
the  evidence  showed  that  the  assured  had  a  portion  of  his  first 
finger  of  his  right  hand  removed,  no  false  warranty  is  shown,  the 
answer  being  true,  though  partial. 

Collins  V.  Catholic  Order  of  Foresters,  549. 555  (4). 

4.  -4 pplications. — Q  uestion s. — *' Severe  Illness." — Warra n  ties. — Jury, 
— Where,  in  an  insurance  application  the  question  whether  the 
applicant  ever  had  any  "severe  illness"  was  answered  with  the 
statement  "have  not  been  sick  since  childhood,  diseases  of  child- 
hood," and  the  evidence  showed  that  he  had  at  one  time  a  severe 
cold,  and  attacks  of  biliousness  and  indigestion,  the  question 
whether  such  constituted  a  "severe  illness"  was  for  the  Jury, 
such  question  requiring  only  a  statement  of  assured's  honest  be- 
lief, and  did  not  call  for  an  enumeration  of  slight  and  transient 
ailments.  Collins  v.  Catholic  Order  of  Foresters,  549, 556  (5 ) . 

5.  Applications. — Diseases. — Presumption  a^  to  Assured's  KnowU 
edge  of. — An  assured  is  not  presumed,  as  a  matter  of  law,  to  know 
certainly  whether  he  was  afflicted  with  certain  diseases  of  the 
bowels,  or  with  la  grippe,  statements  of  assured  in  reference 
thereto  being  required  only  to  be  honest  statements  of  his  opinion. 

Collins  V.  Catholic  Order  of  Foresters,  549, 556  (6). 

6.  Applications. — Wan^antics. — Spitting  Blood. — Coughs. — ^An  appli- 
cant's statements,  in  his  application  for  insurance,  as  to  his  spit- 
ting blood,  and  as  to  his  coughing,  should  be  regarded  as  war- 
ranties, since  he  has  certain  knowledge  thereof. 

Collins  V.  Catholic  Order  of  Foresters,  549, 557  (8). 

7.  Applications. — Warranties.— Facts  Existing  Tending  to  Shorten 
Life. — Where  an  assured  was  asked  whether  he  knew  of  any  fact 
tending  to  shorten  his  life,  his  answer,  to  constitute  a  breach  of 
warranty,  must  fail  to  disclose  some  known  fact  which  the  court 
could  say  as  a  matter  of  law  that  he  knew  tended  to  shorten  his 
life.  Collins  v.  Catholic  Order  of  Foresters,  549, 568  (9) . 
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8.  Applications,— Queaiiom, — Medical  Advice. — Where  assured  was 
asked  the  question,  '^When,  and  for  what  has  medical  advice 
been  sought  within  the  last  three  years?"  and  he  answered 
"Nothing,"  and  the  evidence  showed  that  he  had  been  treated  by 
physicians  for  several  ailments,  but  failed  to  show  upon  whose 
solicitation  such  attention  was  given,  the  question  of  a  breach 
of  warranty  is  for  the  Jury. 

Collinn  v.  Catholic  Order  of  Foresters,  549, 558  (10). 

9.  Disappearance. — Death. — Question  for  Jury, — Where  assured 
disappeared,  and  no  tidings  of  him  were  ever  received  by  his 
family,  and  the  defendant  society  advertised  for  him  and  refused 
to  receive  payments  on  his  policy,  for  the  reason  that  it  was 
feared  that  he  was  dead,  the  question  of  his  death  is  for  the  jury. 

Supreme  Tent,  etc.,  v.  Ethridge,  475, 479  (5). 

10.  Proofs  of  Death. — By-Laxcs. — Failure  of  Local  Lodge  to  Per- 
form  Duty. — Where  defendant  society's  rules  required  the  secre- 
tary of  the  local  lodge  to  notify  the  supreme  lodge  of  a  member's 
death,  and  to  procure  for  the  beneficiary  proofs  of  death,  his 
failure  to  do  so  does  not  prejudice  such  beneficiary. 

Supreme  Tent,  etc,  v.  Ethridge,  475, 479  (6). 

11.  Proofs  of  Death, — When  Unnecessary. — Where  the  beneficiary 
does  not  know  of  assured*s  death,  the  law  does  not  require  such 
beneficiary  to  make  proofs  of  death,  giving  full  particulars,  al- 
though the  policy  so  provides. 

Supreme  Tent,  etc.,  v.  Ethridge,  475, 480  (7). 

12.  Policies. — Construction. — Forfeiture. — CJonditions  in  an  insur- 
ance policy  to  be  performed  after  the  death  of  assured  are  liber- 
ally construed,  forfeitures  not  l)eing  favored. 

Supreme  Tent,  etc.,  v.  Ethridge,  475, 480  (8). 

13.  "Notice  of  Death, — Waiver. — Where  defendant  society  had  ac- 
tual notice  of  assured's  death  soon  after  the  happening  thereof, 
provisions  in  the  policy  as  to  proofs  of  notice  will  not  be  so  rigidly 
enforced  against  the  beneficiary. 

Supreme  Tent,  etc.,  v.  Ethridge,  475, 480  (9). 

14.  Mutual  Benefit  Associations. — By-Laws. — Neglect  to  Pay  Dues 
at  Proper  Time. — Custom. — The  failure  of  a  member  of  a  benefi- 
cial order  to  pay  his  (iues  on  a  certain  day  forfeits  his  rights  to 
his  insurance,  where  the  by-laws  so  provide,  regardless  of  a  cus- 
tom of  the  subordinate  lodge,  where  the  dues  are  paid,  to  receive 
such  dues  at  a  later  time,  there  being  no  showing  that  the  su- 
preme lodge  sanctioned  such  custom. 

Supreme  Lodge,  etc.,  v.  Hahn,  75, 80  (1). 

15.  Beneficial  Associations. — Dues. — Collection  of. — Members  of  a 
fraternal  beneficial  association  cannot  be  compelled  to  pay  their 
dues,  the  only  remedy  being  a  forfeiture  of  membership  and 
privileges.  Supreme  Lodge,  etc.,  v.  Hahn,  75, 81  (2) . 

16.  Beneficial  Associations. — Dues. — Retention  of. — Forfeiture. — 
Waiver. — The  retention  of  dues,  by  a  l)eneficial  association,  re- 
ceived from  assured  after  a  right  of  forfeiture  exists,  waives  such 
right  Supreme  Lodge,  etc.,  v.  Hahn,  75, 81  (3) . 

17.  Mutual  Benefit  Associations. — By-Laws. — Forfeitures. — Where 
a  mutual  benefit  certificate  holder  failed  to  pay  his  March  dues 
as  required  by  the  by-laws,  and  failed  afterwards  to  ask  to  be 
reinstated  as  provided  in  such  cases,  he  thereby  forfeits  such  cer- 
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tlllcate,  and  an  offer  later  to  pay  his  arrearages,  as  had  been  cus- 
tomary for  him  and  others  to  do,  does  not  affect  such  forfeiture. 

Supreme  Lodge,  etc.,  v.  Hahn,  75, 82  (4). 

18.  **Grain  Stacks.^ — A  fire  and  lightning  policy  insuring  "grain 
*  *  *  stacks  on  the  farm,*'  covers  wheat  riciced  under  a  shed 
which  is  open  on  the  sides  and  dosed  on  tlie  giible  ends. 

Farnwnt'  Mutual  v.  Rc^er,  634,  G39  (5). 

19.  Policy. — Construction. — Doubts. — Doubts  as  to  the  meaning  of 
an  insurance  policy'  will  be  resolved  in  favor  of  the  assured. 

Fanners*  Mutual  v.  Rcscr,  634, 641  (6). 

20.  Suicide. — Provisions. — Where  assured*s  application  for  insur- 
ance provided  that  the  insurer  "shall  not  be  responsible  under  this 
contract  ♦  *  ♦  if  I  should  die  *  ♦  ♦  by  suicide,  whether 
sane  or  insane/'  and  assureil's  certificate  provided  tliat  no  l)enefits 
would  be  paid  in  such  case  ^'except  it  be  committed  in  delirium 
resulting  from  illness,  or  while  ♦  ♦  •  under  treatment  for  in- 
sanity, or  [ assured  1  has  l)een  judicially  declared  to  be  insane; 
but  in  nil  cases  not  within  said  exceptions,"  certain  sums  should 
be  paid  to  the  iieneficiary,  suicide  constitutes  a  complete  defense 
to  the  contract  of  insurance. 

Court  of  Honor  v.  Hutchens,  321, 323  ( 1 ). 

21.  Suicide. — Incontestable  Clauses. — Mutual  Benefit  Societies. — 
Chanfje  of  Constitution. — Effect  on  Contract. — Where  a  mutual 
benefit  certificate  provided  for  non-liability  in  case  of  suicide,  but 
assured's  certificate  contained  a  provision  rendering  it  incon- 
testable after  two  years,  except  for  fraud,  the  assured  committing 
suicide  five  years  after  the  granting  of  the  certificate,  his  bene- 
ficiary is  entitled  to  the  insurance  therein  specified,  although  the 
society,  after  such  certificate  had  thus  become  incontestable  for 
suicide,  enacted  a  by-lnw  providing  for  certain  partial  payments 
in  case  of  suicide,  such  by-law  being  invalid  as  impairing  the 
obligation  of  assured's  contract. 

Court  of  Honor  v.  Hutchens,  321, 324  (2) . 

INTSNTION— 
See  Evidence,  19. 

narTEBBOaATOBTES— 

See  Trial. 

INTEBUBBAK  BAHiBOADS— 

See  Eminent  Domain  ;  Neolioenge. 

Use  of  streets  by,  see  Municipal  Cobpobations. 

Killing  Stock. —  Trespass. —  Nef/ligence. —  An  interurban  railroad 
company  is  not  liable  for  trespassing  horses  killed  upon  its  right 
of  way,  where  the  company  was  guilty  of  no  negligence  in  main- 
taining fences  or  cattle-guards,  and  did  not  wilfully  kill  them, 
the  company  being  under  no  duty  to  keep  a  lookout  for  tres- 
passing animals.  Indianapolis,  etc.,  R.  Co.  y.  Ooar,  89. 

INTOXICATING  LIQUOB&- 

Contracts  for  rental  of  property  for  saloons,  see  Landlobd  and 
Tenant. 

Complaint  on  saloon-keeper's  bond,  see  Pleading,  67. 
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See  Appeal,  42-44;  Diutncu 

Remittitur  may  be  ordered  by  Appellate  Court,  where  excess  is 
definite,  see  Appeal,  55. 

Allowance  by  board  of  coiuoilssioners  does  not  constitute,  see 
BoABDS  OF  CoMMissTONEBS ;  Hentaff€  V.  State,  ex  rcl,,  596,  004 
(11). 

Final  settlement  and  discharge  of  an  aihniulstrator  without  the 
giving  of  notice,  ineffectual,  see  Decedents*  Estates,  10;  Fox 
V.  Rhodes,  573,  576  (2). 

In  partition,  rights  of  widow  and  children  as  fixed  by,  see  Descent 
AND  Distribution,  4;    Rozvll  v.  Oranfill,  298,  300  (1). 

Lien  of,  as  affecting  rights  of  widow,  see  Descent  and  Distribu- 
tion, 6;  Lloyd  v.  Aniey,  450,  452  (3). 

Essentials  of,  to  constitute  estoppel,  see  Estoppei,  4;  LouisviUc, 
etc.,  R.  Co,  V.  Linton,  709,  714  (4). 

Collateral  attack  on  street  Improvement  assessments,  see  Munic- 
ipal Corporations. 

Motion  in  arrest  of,  see  Pleading,  28,  29. 

Cannot  l>e  granted  on  party's  refusal  to  answer  at  ante-trial  exam- 
ination, see  Trial,  8;  Carlstedt  v.  Rohaenherger,  263,  265  (2). 

On  pleadings,  when  proper,  see  Trial,  75. 

Motion  in  arrest,  see  Trial,  81. 

1.  Failure  to  Move  to  Modify. — Complaint. — Demand. — Where  a 
complaint  for  the  recovery  of  stock  and  the  dividends  paid  there- 
on, failed  to  allege  a  demand  for  the  dividends,  a  failure  to  move 
to  modify  the  judgment  which  included  such  dividends,  waives 
the  question  on  appeal.  Hilly. Keratetter, 4^1, 4:35  {7). 

2.  Inconsistent  Actions. — Estoppel. — A  party  cannot  procure  a  judg- 
ment against  one  party  and  then  recover  a  judgment  against  an- 
other for  the  same  matter,  upon  a  wholly  inconsistent  or  contra- 
dictory state  of  facts. 

United  Oil,  etc.,  Co.  v.  Alherson,  626, 629  ( 1 ) . 

3.  Former  Adjudication. — A  judgment  rendered  In  a  former  ac- 
tion is,  as  to  all  matters  which  might  properly  have  been  litigated 
under  the  issues,  conclusive  in  a  subsequent  action  for  the  same 
cause.  United  Oil,  etc.,  Co.  v.  Alberson,  626, 631  ( 2 ) . 

4.  Former  Adjudication. — Debt. — Mechanics*  Liens. — ^A  judgment 
rendered  in  a  suit  against  the  present  defendant  and  another,  the 
complaint  asking  for  a  judgment  for  work  and  labor  against  both, 
and  for  the  foreclosure  of  a  lien  therefor  against  the  present  de- 
fendant, Is  conclusive  against  a  subsequent  action  by  such  plaintiff 
against  the  present  defendant  for  such  work  and  labor. 

United  Oil,  etc..  Co.  v.  Alberson,  626, 631  (3) . 

5.  Res  Judicata. — Issues. — Equity. — Lair. — A  decree  in  equity  is 
res  judicata  in  a  subsequent  action  at  law.  where  the  merits  of 
the  action  at  law  were  determined  in  the  suit  in  equity. 

United  Oil,  etc.,  Co.  v.  Ellsworth,  670, 671  (1). 

6.  Res  Judicata. — All  matters  litigable  within  the  issues  in  the 
former  action  are  res  judicata  in  a  subsequent  action. 

United  Oil,  etc.,  Co.  v.  Ellsicorth,  670, 671  (2) . 

7.  Res  Judicata. — Divorce. — A  judgment  In  a  divorce  case  con- 
cludes the  parties  thereto  as  to  all  matters  litigable  within  the 
issues.  Yeager  v.  Yeager,  313, 315  (3) . 


780  INDEX. 

JUDGMENT— Continned. 

8.  Res  Judicata. — Parties, — Railroads. — Operating. — Track  Otcn- 
ing. — In  an  action  by  a*  passenger  against  an  operating  railroad 
company  for  personal  injuries  caused  by  the  negligence  of  its 
servants,  such  company  cannot  defend  by  showing  that  the  plain- 
tiff had  theretofore  brought  an  option  for  such  injuries  against 
the  track  owning  railroad  company,  and  Judgment  had  been  ren- 
dered against  him,  even  though  such  companies  had  a  verbal  con- 
tract by  which  all  fares  received  from  passengers  boarding  the 
train  at  the  station  where  plaintiff  did,  should  belong  to  the  track 
owning  company.         Louisville,  etc.,  R,  Co,  v.  Linton,  709, 712  (3) . 

0.  Review  of, — Perjury  of  Witness, — ^A  Judgment  will  not  be  re- 
viewed because  a  witness  at  the  solicitation  of  the  prevailing 
party  committed  perjury  at  the  trial. 

Walker  v.  State,  ex  reU  605, 006  (1). 

10.  Ansicer, — Cross-Complaint, — Rights  of  Defendants  as  Among 
Themselves. — Where  a  complaint  in  partition  sets  out  the  interest 
of  the  plaintiff,  and  of  each  of  the  defendants,  and  two  of  such 
defendants  answer  that  they  own  all  of  such  land,  a  decree  that 
the  plaintiff  and  such  two  defendants  own  the  whole  thereof  is 
not  an  adjudication  of  the  title  as  between  such  two  defendants 
and  the  other  defendant.  MUbourn\.Baugher,^,^  (2). 

11.  Upon  Cross-Complaint, — Estoppel. — Where  a  decree  is  made 
upon  a  cross-complaint,  cross-complainants  are  estopped  after- 
wards, upon  the  setting  aside  of  such  decree,  to  claim  that  such 
decree  was  upon  a  paragraph  of  answer. 

Milbourn  v.  Baugher,  85, 40  (3). 

12.  Setting  Aside. — Claiming  Rights  Under,  Subsequently. — Estop- 
pel.— Where  a  decree  on  a  cross-complaint  is  set  aside,  and  the 
cross-defendant  is  i)ermitted  to  set  up  his  rights  by  answer  and 
cross-complaint,  it  is  too  late  for  the  cross-complainants  to  insist 
ui)on  rights  given  by  the  decree,  so  set  aside,  on  the  ground  that 
such  decree  should  not  have  been  set  aside. 

Milbourn  v.  Baugher,  35, 40  (4) . 

13.  Setting  Aside. — Evidence. — Bills  of  Exceptions. — Where  the 
bill  of  exceptions  containing  the  evidence  in  a  proceeding  to  set 
aside  a  Judgment  for  excusable  neglect  does  not  show  that  it  con- 
tains all  of  the  evidence  introduced,  the  Appellate  Court  cannot 
disturb  the  Judgment  on  the  ground  that  it  is  not  supported  by 
the  evidence,  or  is  contrary  to  law. 

Milbourn  v.  Baugher,  35, 40  (5). 

14.  Setting  AHde. — Excusable  Neglect. — Sickness  of  Attorney, — 
Where  the  defendant's  attorney  became  sick  and  left  his  client's 
rights  to  be  looked  after  by  plaintiff's  attorney,  who  had  expressly 
recognized  such  rights  in  his  complaint,  and  an  associate  attor- 
ney for  plaintiff  obtained  a  decree  against  defendant  by  default, 
and  the  defendant's  codefendants  also  obtained  a  decree  by  de- 
fault against  such  defendant  on  their  cross-complaint,  no  sum- 
mons having  tK?en  issued  on  such  cross-complaint,  and  no  appear- 
ance entered  thereto,  a  Judgment  setting  aside  such  decrees  is  not 
improper,  the  motion  being  made  at  the  same  term. 

Milbourn  v.  Baugher,  35, 41  (6) . 
JUDICIAL  NOTICE— 

See  Evidence. 

JUBISDICTION— 

See  Equity. 

Of  Justices,  see  Justices  of  the  Peace. 
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Whether  plaintiff  fell  from  the  stopping  of  a  street-car,  question  for, 
see  Afpeai^  65;  Indianapolis  Traction,  etc.,  Co.  v.  Howe,  407, 
409  (3). 

Right  of  trial  by,  not  lightly  denied,  see  Constitutional  Law. 

Suit  to  set  aside  deed  of  an  insane  person  and  for  damages,  not 
triable  by  Jury,  see  Deeds,  1 ;  Kamman  v.  D'Heur  d  Sicain  Lutn- 
her  Co,,  672. 

Duty  of,  to  draw  inferences,  see  Evidence,  18 ;  Cochran  v.  Totim  of 
Shirley,  453,  456  (4). 

Malice  in  alienation  case,  question  for,  see  Husband  and  Wife,  1, 
2 ;  Kelso  y.  Kelso,  115. 

Questions  for,  see  Inbubancb  ;  Neguqencb  ;  Nuisance  ;  Railboads. 

Negligence  of  servihit  in  working  at  a  known,  dangerous,  unguarded 
machine,  question  for,  see  Master  and  Servant,  5;  Paul  Atfy, 
Co.  v.  Racine,  695,  699  (6). 

Whether  a  person  is  negligent  In  passing  over  a  known  defect  in 
sidewalk,  question  for,  see  Municipal  Corporations,  9;  City  of 
LaFayette  v.  West,  325,  330   (10). 

Misconduct  of,  how  shown,  see  New  Trial,  10. 

Whether  cattle-guards  would  menace  safety  of  employes  and  there- 
fore justify  railroad  company's  failure  to  construct,  question  for, 
see  Railroads,  8. 

Instruction  invading  province  of,  see  Trial,  29. 

Whether  telephone  pole  constitutes  a  nuisance,  question  for,  see 
Trial,  39. 

Impaneling  and  examining,  see  Trial,  78-80. 

Polling,  see  Trial,  76,  77,  100. 

Number  of  acres  in  a  tract,  question  for,  see  Vendor  and  Pub- 
chaser,  3;   Wolcott  V.  Hayes,  578,  584  (3). 

jrrsTiCB— 

Purpose  of  litigation  is  to  establish,  see  Action,  6;  Vandalia  Coal 
Co,  V.  Lawson,  226,  249  (15). 

JUSTICES  OF  THE  PEACE— 

Amendments  on  appeal  from,  see  Pleading,  3. 
Appeals  from,  see  Pleading,  34-36. 

Jurisdiction, — Increase  of  Demand  After  Filing  of  8uit. — Where  an 
action  is  filed  before  a  Justice  of  the  peace  which  is  within  the 
Jurisdiction  of  the  Justice  at  the  time  of  filing,  the  accumulation 
of  interest  and  costs  during  the  litigation  will  not  defeat  his 
Jurisdiction.  Helms  v.  Appleton,  482, 490  (9) . 

LAKBLOBD  AND  TENAKT— 

See  Pleading,  34-36. 

Complaint  for  use  and  occupancy,  see  Pleading,  40. 

Complaint  for  holding  over  sounds  in  tort,  see  Pleading,  68;  Hol- 
land V.  Hummell  358,  ,301  (2). 

Reformation  of  lease,  see  Reformation. 

1.  Holding  Over, — LeascR, — Options, — Where  a  lease  provided: 
"This  lease  shall  end  and  terminate  on  February  24,  1905,  unless, 
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upou  the  option  of  said  [lessee],  it  shall  be  extended  to  February 
24,  1912,"  the  mere  holding  over  was  sufficient  notice  to  the  lessor, 
and  to  his  vendee,  with  notice,  of  an  election  to  hold  until  1912. 

Bemm  t.  Landon,  91, 96  (2) . 

2.  Payment  of  Rent — ^Where  a  tenant  agreed  to  pay  his  rent  Ib 
advance  on  a  certain  day  of  each  month,  the  landlord  was  under 
no  obligation  to  call  upon  him  more  than  once  on  such  day ;  and 
if  the  tenant  desired  to  pay  at  a  later  hour  in  the  day,  it  was  his 
duty  to  seek  the  landlord  and  make  the  payment. 

Ripley  v.  Lemcke,  336»  339  (3) . 

3.  Lease  for  Saloon  Business. — Contracts, — Public  Policy. — ^A  five- 
year  lease  of  premises  to  be  used  for  saloon  purposes  is  not  void 
as  being  contrary  to  public  policy.      BurgettY.Loeb,G^7,Q5Q  (1). 

4.  Lease  for  Saloon, — Denial  of  Liccfise. — ^The  denial  of  a  license 
to  retail  intoxicating  liquors,  by  the  board  of  commissioners,  to  a 
tenant,  does  not  discharge  him  from  the  terms  of  an  absolute  five- 
year  lease  to  the  premises.  Burgetty,Loeb,G57,G59  {S). 

5.  Leases  for  Five  Years. — Discharge  by  Oral  Contract. — A  writ- 
ten lease  for  five  years  cannot  be  discharged,  changed,  or  modified 
by  a  subsequent  parol  agreement      Barf^ctt  v.  Lo€&,  657, 660  (4). 

6.  Contracts. — Breach. — Payment  of  Rent. — Excuses. — ^Where  a 
landlord  agreed  to  execute  a  written  lease  to  the  tenant,  and  re- 
fused to  do  so,  upon  demand,  such  tenant  may  not  lawfully  hold 
possession  of  the  premises  without  the  payment  of  the  stipulated 
rent  Holland  v.  Hummell,  358, 362  (8) . 

LAST  CLEAB  CHANCS- 

See  PLEA.DD70,  99. 

LAW  OF  THE  CASE— 

See  JUDGMEI7T. 


See  Landlord  and  Tenant. 

LEGACIES— 

See  Wills. 

LIBEL  AND  SLANDER— 

Answer  In,  see  Pleading,  11. 

LICENSE— 
See  Railboaiis. 

LIENS— 

See  Mechanics'  Liens;   Mobtoaoes;  Pabtition. 

LIMITATION  OF  ACTIONS— 

Suit  to  set  aside  final  settlement  of  administrator,  three  years,  see 
Decedents'  Estates,  12;   Clark  v.  Schindler,  269,  274  (5). 

Charges  on  real  estate  devised,  see  Wills,  4. 

1.    Recovery  of  Possession  of  Real  Property. — Damages. — Actions 
for  the  recovery  of  possession  of  real  property  and  for  damages 
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for  the  detention  thereof  are  governed  by  the  twenty-year  statute 
of  limitations  (S295  Burns  1908,  cl.  6,  §293  R.  S.  1881). 

Stevens  v.  Nieman,  317. 

2.  Legacy. — Contract  of  Devisee  to  Pay. — ^A  contract  by  a  devisee 
to  pay  a  legacy  which  was  a  charge  upon  the  devisee's  land,  is 
governed  by  the  fifteen-year  statute  of  limitations  (§296  Burns 
1908,  §294  R.  8.  1881  >.    Rabb  and  Myers,  JJ.,  dissenting. 

Eikman  v.  Landwehr,  724, 730  (6),  733  (6). 

LOGIC— 

Should  not  be  used  to  fritter  away  the  demands  of  Justice,  see 
NEOLI0EI7CE,  27;  Crawford  d  McCrimmon  Co.  v.  Gose,  373,  378 
(6). 


See  Maucious  Prosecution. 

In  action  for  alienation,  see  Husband  and  Wife. 

Meaning  of,  see  Words  and  Phrases. 

MALICIOtTS  PBOSECTTTIOK— 

Malice, — Want  of  Probable  Cause. — In  actions  for  malicious  prose- 
cution, as  well  as  for  alienation,  malice  and  want  of  probable 
cause  must  be  shown,  though  malice  may  t>e  inferred  from  want 
of  probable  cause.  Kelso  y,  Kelso,  115, 118  (6). 


See  Husband  and  Wife. 

Contracts. — Public  Regulation. — The  public  has  an  Interest  In  the 
Institution  of  marriage,  and  may  regulate  the  contracting  and  the 
dissolution  of  such  relation.  Bacon  v.  Bacon,  218, 220  (2). 

MASTEB  ANJ>  SEBVAKT— 

See  Negugence;  Railroads;  Trial. 
Complaints  in  cases  of,  see  Pleading,  69-74. 
Instructions  in  cases  of,  see  Trial,  28-33. 

1.  Assumed  Risk. — Defective  Crowbar. — Railroads. — A  mature 
servant  assumed  the  risk  of  a  defect  in  a  crowbar  which  he  was 
using  in  drawing  spikes  from  a  railroad  tie,  and  which  crowbar, 
because  of  the  defect,  which  was  patent,  the  company  having  no 
actual  notice  thereof,  slipped,  causing  the  crowbar  to  fall  upon 
plaintifTs  foot,  to  his  injury. 

Vandalia  R.  Co.  v.  Adams,  664, 667  (1). 

2.  Defective  Tools. — Duty  to  Inspect. — ^While  a  higher  duty  of  In- 
spection rests  upon  the  employer  than  upon  the  employe,  the  serv- 
ants are  not  excused  from  exercising  ordinary  care  to  discover 
patent  defects.  Vandalia  R.  Co.  v.  Adams,  664, 668  (2) . 

3.  Factory  Act. — Guarding  Dangerous  Machinery. — It  Is  the  con- 
tinuing duty  of  the  master,  under  §8029  Burns  1908,  Acts  1899, 
p.  231,  §9,  to  guard  dangerous  machinery,  and  It  constitutes  neg- 
ligence for  a  master  to  permit  the  use  of  a  machine,  when  tlie 
guard  is  defective,  w^here  such  master  knows  or  should  know  of 
such  defect  Paul  Mfg.  Co.  v.  Racine,  695, 699  (4). 
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4.  A88umpti<m  of  Risk. — Factory  Act. — ^Under  §8029  Burns  1906, 
Acts  1899,  p.  231,  §9,  requiring  factory  operators  to  guard  ail 
dangerous  machinery,  servants  working  at  an  unguarded  danger- 
ous machine,  or  at  one  defectively  guarded,  do  not  assume  the 
risk  thereof.  Pa ul  Mfg.  Co,  y.  Racine,  695, 699  (5) . 

5.  Contributory  "Segligefice. — Factory  Act, — Jury. — ^Whether  a  serv- 
ant was  guilty  of  contributory  negligence  in  working  at  an  un- 
guarded, or  defectively  guarded,  dangerous  machine,  with  knowl- 
edge thereof,  is  a  question  for  the  jury. 

Paul  Mfg.  Co.  ▼.  Rodne,  695, 699  ( 0 ) . 

6.  ABBumptUm  of  Risk. — Repairing  Telegraph  Wires. — Charged 
Electric  Light  Wires.-^ontributory  ycgligence. — Jury. — A  serv- 
ant in  carrying,  in  the  day  time,  a  naked,  grounded  wire  up  a 
telegraph  pole  on  which  are  strung  telegraph  and  electric  light 
wires,  is  not  negligent,  as  a  matter  of  law,  for  his  failure  to  in- 
spect such  light  wires  to  determine  whether  they  are  charged  with 
electricity,  nor  does  he,  as  a  matter  of  law,  assume  such  risk, 
both  questions  being  for  the  jur>\ 

Ambre  v.  Postal  Telegraph-Cable  Co.,  47, 53  (3) . 

7.  Unsafe  Ways,  Works  and  Machinery. — Negligence. — Accident. — 
A  servant,  to  recover  against  his  master  for  negligence  in  main- 
taining unsafe  machinery  must  prove  some  defect  therein  from 
which  an  injury  might  have  l>een  anticipated,  and  from  which  the 
injury  proceeded.  Nichols  v.  Central  Trust  Co.,  64, 68  ( 5 ) . 

8.  Unguarded  Machinery. — Negligence. — ^The  failure  to  guard  dan- 
gerous machinery,  as  required  by  section  nine  of  the  factory  act 
(§8029  Bums  1908,  Acts  1899,  p.  231),  constitutes  negligence 
per  se.  Evansville  Hoop,  etc.,  Co.  v.  Bailey,  153, 156  (3) . 

9.  Dangerous  Machinery. — Unguarded  Saw. — Proximate  Cau^e. — 
Evidence. — Evidence  showing  that  a  servant  in  working  near  an 
unguarded  saw.  which  could  have  been  guarded  without  injury 
to  its  efficiency,  accidentally  slipped  and  fell  against  such  saw,  to 
his  Injury,  sustains  a  verdict  for  plaintiff. 

Evansville  Hoop,  etc.,  Co.  v.  Bailey,  153, 162  (10). 

10.  Unguarded  Saw. — Anticipation  of  Tnfury. — It  can  reasonably 
he  anticipated  that  servants  working  at  an  unguarded  saw  may 
accidentally  fall  against  same. 

Evansville  Hoop,  etc.,  Co.  v.  Bailey,  153, 163  (11). 

11.  Factory  Act. — Unguarded  CogtcheeU. — Negligence.— -Ttie  fail- 
ure to  guard  a  cogwheel  constitutes  negligence  per  se,  and  for  any 
injuries  of  which  such  act  is  the  decisive  cause,  the  master  is 
liable.  Brown  v.  American  Steel,  etc.,  Co.,  560, 566  (6). 

12.  Factory  Act. — Unguarded  Cogitheels. — Injuries. — Suicide. — 
Proximate  Cause. — 'l^'he  master  is  not  liable  for  the  death  of  a 
servant  who  was  severely  injured  by  an  unguarded  cogwheel,  the 
injury  resulting  in  the  servant's  taking  his  life  knowingly,  the 
court  being  authorized  to  say  as  a  matter  of  law  that  the  negligent 
act  of  the  master  did  not  constitute  the  decisive  cause  of  such 
death.  Brown  v.  American  Steel,  etc.,  Co.,  560, 568  ( 10) . 


<t 


Causa  proxima  non  rcmota  spectatur,**  see  Nbglioencb,  26;  Craw- 
ford d  McCrimmon  Co.  v.  Qosc,  373,  376  (2). 


INDEX.  785 


See  Judgment. 

Rights  of  widow  superior  to  lien  of,  see  Descent  and  Distribution, 
6;  Lloyd  v.  Amey,  450,  452  (3). 

1.  Coal  Furnished  to  Contractor, — ^A  mechanic's  lien  cannot  be 
taken  on  an  oil-well  for  the  value  of  coal  furnished  to  the  con- 
tractor sinking  such  well. 

Mossburg  v.  United  Oil  d  Gas  Co.,  4G5, 467  (2) . 

2.  Materials  Furnished.— Statutes.— Vuder  §8295  Burns  1908,  Acts 
1899,  p.  569,  a  person  furnishing  materials  for  the  construction 
of  a  building  has  the  right  to  enforce  a  lien  therefor  against  the 
owner  of  the  lot.  L?oyd  v.  Amey, 450, 451  (1). 

3.  Time  of  Attaching. — Priorities. — Mechanics'  liens,  for  materials 
furnished,  relate  to  the  time  of  the  furnishing  of  the  materia  1m, 
notice  being  required  to  be  tiled  within  sixty  days  after  the  final 
delivery  of  the  materials  ($8297  Bums  1908,  Acts  1889,  p.  257, 
$3) .  Lloyd  y.  Amey,  450, 452  (2) . 


Complaint  for  injuries  in,  see  Pleading,  75. 
Injuries  in,  variance,  see  Trial,  95. 

1.  Coal. —  Props. —  Notice, —  Where  a  coal  mine  operator  ac- 
tually receives  notice  of  a  miner's  need  of  props  for  his  room, 
such  operator  is  liable  for  neglect  in  furnishing  same,  the  means 
used  in  conveying  the  notice  being  Immaterial. 

Collins  Coal  Co.  v.  DePugK  648, 651  (2). 

2.  Falling  Slate. — Place  of  Injury. — Evidence. — Evidence  by  a  coal 
miner  that  he  had  been  drilling  a  hole  and  as  he  started  to  get 
up  to  go  back  down  the  entry  the  slate  fell  upon  him,  sufficiently 
shows  that  he  was  in  a  servant's  proi)er  place  when  Injured. 

Collins  Coal  Co.  v.  DePugh,  648, 652  (4). 

3.  Failure  to  Furnish  Props. — Evidence. — Evidence  showing  that  a 
coal  miner  notified  his  company  of  his  need  of  props  on  Satur- 
day and  again  on  Monday,  that  the  boss  visited  his  place  but 
once  during  all  the  time  he  worked  in  the  subentry,  and  did  not 
then  inspect  the  roof,  that  the  use  of  props  would  have  made  the 
roof  safe,  that  such  miner  insi)ected  the  roof  but  discovered  no 
immediate  danger,  and  that  while  at  work  the  slate  fell  upon 
him,  to  his  injury,  supports  a  verdict  for  such  miner. 

Collins  Coal  Co.  v.  DePugh,  648, 652  <5). 

mSCONDTTCT  OP  JTHBIY-. 

As  ground  for  new  trial,  how  shown,  see  New  Trial,  10. 


Effect  of,  in  settlements,  see  Compromise  and  Settlement. 
By  court,  may  be  corrected,  see  Courts,  1 ;    Holcomh  v.  Xorman, 
506,  508  (2). 

XOOT  QUESTIONS— 

Appeal  from  Judgment  that  has  been  compromised,  presents,  see 
Appeal,  47;  Board,  etc.,  v.  Clark,  499,  501  (2). 

Vol.  43—50 


786      •  INDEX. 

XOBTOAOE8— 

See  Building  and  Loan  Associations;   Taxation. 

Rights  of  widow  in  land  covered  by,  see  Descent  and  Distbibution, 
3;  Oarretsm  v.  Qarretson,  688,  692  (3). 

Answer  of  non  est  factum,  see  Pleading,  12. 

Special  findings  in  case  of,  showing  alterations,  see  Tbial,  92. 

Invalid  Execution. — Rights  of  Subsequent  Holders. — Where  tlie 
mortgagor  shows  that  the  mortgage  in  suit  was  materially  altered 
after  execution,  it  is  overthrown  as  to  all  subsequent  holders. 

Basey  v.  McKinney,  422, 423  (2). 

MOTIONS— 

See  Tbial. 

To  dismiss  appeal,  require  notice,  see  Appeal,  45 ;  Noble  v.  Indian- 
apolis, etc.  Traction  Co.,  430. 

To  modify  Judgment,  when  necessary,  see  Judgment,  1. 

In  arrest  of  Judgment,  see  Pleading,  28,  29;  Tbiai-,  81. 

To  amend  complaint  to  conform  to  proof,  see  Pleading,  30. 

For  a  venire  de  noro,  see  Plpiading.  49;  Tbiai-,  82. 

For  vetiire  de.  novo,  not  proper  remedy  for  omission  of  facts  from 
special  findings,  see  Tbial,  90. 

miLTIPLICITY  OF  ACTIONS— 

See  Equity. 

Of  actions,  injunction  against,  see  Pleading,  73. 

MTTNICrPAL  GOBPOBATIONS— 

See  Ck)NTBACTS ;  Negligence  ;  Pleading,  78-85. 

As  to  street  paving,  see  Ck)NTBACTS. 

lilquldated  damages  for  failure  to  complete  street  improvement  con- 
tract, see  Damages,  9;  Barber  Asphalt  Pav.  Co.  v.  City  of  Wa- 
bash, 167,  174  (6). 

As  to  payment  of  contract  price  of  street  improvements  to  con- 
tractor's sureties,  see  Wobk  and  Labob. 

1.  Ordinances. — Amendments. — Implied  Repeal, — Railroads. — Inter- 
urban. — Where  a  town  passed  an  ordinance  granting  a  franchise 
to  an  interurban  railroad  company,  and  subsequently  enacted 
an  amended  ordinance  covering  every  section  of  the  original  ordi- 
nance, making  some  minor  changes  therein,  such  subsequent  ordi- 
nance impliedly  repealed  the  original. 

Indianapolis,  etc.,  R.  Co.  v.  Totcft  of  New  Castle,  467, 471  (1 ). 

2.  Ordinances. — Franchises. — Acceptance. — Contracts. — The  accept- 
ance of  a  town  ordinance  granting  a  franchise  constitutes  a  it»n- 
tract  between  the  town  and  the  party  accepting. 

IndianapoHs,  etc.,  R.  Co.  v.  To  ten  of  New  Castle,  467, 472  (2). 

3.  Contracts. — Railroads. — Parimj  Bettreen  Tracks. — ^To  render  a 
railroad  company  liable  to  pave  lK*twe<»n  its  tracks  in  a  street, 
there  must  be  a  contract  therefor. 

Indianapolis,  etc.,  R.  Co.  v.  Toicn  of  New  Castle.  407, 473  (4). 
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4.  Ordinances. — Amendments, — Considei-ation. — ^Where  an  amend- 
ed ordinance,  supplanting  a  former  one,  imposes  additional  bur- 
dens, a  valid  consideration  is  shown. 

Indianapolis,  etc.,  R.  Co.  v.  Town  of  New  Castle,  467, 473  (6). 

5.  Ordinances. — Amendments. — Consideration, —  Contracts. — ^Where 
an  amended  ordinance,  supplanting  a  former  one,  imposes  only 
such  additional  burdens  as  the  municipality  had  a  right  to  im- 
pose, regardless  of  contract,  such  burdens  will  not  constitute  a 
legal  consideration  to  support  the  amended  ordinance. 

Indianapolis,  etc.,  R.  Co.  v.  Town  of  New  Castle,  467, 473  (7),  474  (7). 

6.  Contracts. —  Ametidments. —  Consideration. —  Railroads, —  Where 
an  amende<l  ordinance  imposed  the  additional  burdens  on  an  in- 
terurban  railroad  company  requiring  it  to  carry  children  under 
six  years  of  age  free,  and  to  submit  to  the  council  certain  matters 
relating  to  the  erection  of  poles  and  the  laying  of  its  tracks,  a 
consideration  is  shown. 

Indianapolis,  etc.,  R.  Co,  v.  Town  of  New  Castle,  467, 474  (9). 

7.  Duties. — Sidewalks. — Municipal  corporations  are  required  to  use 
ordinary  care  to  keep  their  sidewalks  in  a  safe  condition. 

City  of  LaFayette  v.  West,  325,  328  (4) ,  329  (4) . 

8.  Defective  Sidewalks. — Notice. — Contributory  Negligence, — Plain- 
tiff's knowledge  of  the  defective  sidewalk  whereon  she  received 
injuries  will  not  preclude  her  recovery  therefor,  unless  she  was 
guilty  of  contributory  negligence. 

City  of  LaFayette  v.  West,  325, 328.  (5). 

9.  Defective  Sidewalks. — Notice. — Contributory  Negligence. — Ques- 
tion for  Jury. — Whether  a  woman  in  passing  over  a  known  de- 
fective sidewalk,  receiving  injuries  thereby,  was  guilty  of  con- 
tributory negligence,  is  a  question  for  the  Jury. 

City  of  LaFayette  v.  West,  325, 330  (10). 

10.  Streets, — Use  of. — Railroads. — Teamsters. — ^The  rights  of  an 
intern r ban  railroad  company  and  of  drivers  of  vehicles  to  the 
use  of  the  streets  of  a  town  are  equal,  ordinary  care  not  to  in- 
jure others  l)eing  required  of  all. 

Indiana  Union  Traction  Co.  v.  Pheanis,  653, 655  (1). 

11.  Street  Improvements. — Final  Notice. — Collateral  Attack. — ^A 
collateral  attack  on  a  street  assessment  on  the  ground  that  no 
final  notice  was  given,  must  fail,  where  some  notice  was  given, 
which  the  town  trustees  held  sufficient. 

Daly  V.  Higman,  357, 358  (2) . 

12.  Street  Improvement  Contracts. — Time  Limits. — Liquidated 
Damages. — Municipal  corporations,  in  their  contracts  for  street 
improvements,  may  fix  a  time  within  which  the  work  shall  be 
completed,  and  may  stipulate  for  liquidated  damages  in  case  of 
a  violation  thereof. 

Barber  Asphalt  Pa  v.  Co.  v.  City  of  Wabash,  167, 170  (1). 

13.  Streets. — Contracts  to  Repair. — Paving. — Street  Railroads. — 
A  mere  contract  by  a  street  railroad  company  to  "repair"  the 
parts  of  the  streets  between  its  tracks  and  extending  two  feet 
outside  thereof  does  not  include  the  **paving"  of  such  streets 
anew.       Columbus  St.  R.,  etc.,  Co.  v.  City  of  Columbus,  265, 267  ( 1 ) . 

14.  Street  Railroads. — Paving  Between  Tracks. — Contracts. — An 
ordinance  accepted  by  a  street  railroad  company  providing  that 
the  portion  of  tlio  streets  "between  the  tracks  and  on  the  outside 
thereof  to  the  limit  of  two  feet  shall  be  kept  in  as  good  repair 
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and  condition,  considering  the  nature  of  the  nse,  as  other  parts  of 
said  streets  are  kept  by  said  city,"  requires  that  such  parts  shall 
be  kept  in  the  stinie  condition  In  which  the  other  portions  are 
kept  by  such  city. 

Columbus  8t,  R.,  etc.,  Co,  y.  City  of  Columbus,  265, 268  <2). 

15.  Franchises.  —  Cofistruction,  —  Street  Railroads.  —  Franchises 
granted  by  a  city  to  a  street  railroad  company  are  construed  most 
strongly  against  the  company,  all  doubts  being  resolved  in  favor 
of  the  city. 

Columbus  8t.  R.,  etc.,  Co.  v.  City  of  Columbus,  265, 268  (5) . 

16.  Street  Railroads. — Refusal  to  Pave. — Liability. — A  street  rail- 
road company  which  refuses  to  fulfill  its  contract  to  do  certain 
paving,  is  liable  to  the  city  which  does  such  paving. 

Columbus  St.  R.,  etc.,  Co.  v.  City  of  Columbus,  265, 268  (6) . 

17.  Defective  Streets. — Guard-Rails. — Whether  a  guard-rail  is  nec- 
essary for  the  protection  of  travelers  along  a  street  must  be  de- 
termined from  all  of  the  facts  of  the  particular  case,  there  being 
a  duty  on  the  part  of  the  municipality  to  keep  the  streets,  at  all 
times,  reasonably  safe  for  travel  in  the  ordinary  modes. 

Town  of  Spencer  v.  May  field,  134, 140  (.S) . 

18.  Guarding  Dangerous  Streets. — Negligence. — In  the  absence  of 
negligence  municipalities  are  not  liable  for  a  failure  to  construct 
barriers  to  prevent  travelers  from  going  outside  of  the  line  of 
the  streets  and  thereby  sustaining  injuries. 

Toxcn  of  Spencer  v.  May  field,  134, 141  (4). 

19.  Discretionary  Acts. — Lighting  Streets. — Municipalities  are  not 
liable  for  their  discretionary  acts,  such  as  lighting  the  streets. 

Toum  of  Spencer  v.  May  field,  134, 141  (5). 

20.  Defective  Streets. — Unanticipated  Dangers. — Municipalities  are 
not  liable  for  a  failure  to  guard  defects  in  streets,  where  injuries 
therefrom  could  not  reasonably  be  anticipated. 

Town  of  Spencer  v.  Mayfleld,  134, 141  (6). 

21.  Streets. — Ditches. — Guarding. — A  properly  constructed  ditch, 
twenty-two  inches  deep,  cut  for  drainage  purposes  adjacent  to  a 
sidewalk,  is  not  required  to  be  covered  its  entire  length,  and  is 
necessary  although  there  might  be  nights  when  the  streets  would 
not  be  lighted.  Toion  of  Spencer  v.  Mayfleld,  134, 142  (7). 

22.  Defective  Streets. — Duty. — Accident. — Darkness. —  Municipali- 
ties are  not  insurers  of  the  safety  of  their  streets;  and  where 
the  defect  is  such  that  no  prudent  person  would  anticipate  any 
danger  therefrom,  the  question  of  liability  is  for  the  court,  but 
where  a  traveler  is  forced  out  of  the  traveled  way  by  some  acci- 
dent, to  his  Injury,  he  can  recover,  darkness,  however,  not  being 
such  an  accident  Town  of  Spencer  v.  Mayfleld,  134, 143  (8). 

23.  Sidewalks. — Unguarded  Dilch  Adjacent, — Darkness. — Injury. — 
Where  a  town  constructed  a  ditch  twenty-two  inches  deep  adja- 
cent to  a  sidewalk,  securely  covering  the  same  at  street  crossings, 
but  leaving  it  uncovered  between  street  crossings,  it  could  not 
reasonably  be  anticipated  that  an  elderly  woman,  on  a  dark  night, 
would  walk  along  such  covered  way  thinking  she  was  on  the 
sidewalk,  and  fall  over  the  end  thereof  into  the  ditch,  to  her 
injury.  Town  of  Spencer  v.  Mayfleld,  134, 143  (9) . 

24.  Streets. — Safety. — It  is  the  duty  of  a  city  to  keep  its  streets 
in  a  reasonably  safe  condition. 

City  of  Laporte  v.  Osbom,  100, 103  (8). 
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25.  Streets. — Improvements, — Bonds. — Assessments  for  street  hii- 
provements  canuot  be  made,  or  bonds  issued,  until  the  work  is 
completed  and  accepted  by  the  municipality. 

National  Surety  Co.  v.  Maau,  IG,  19  (2) . 

MT7TTJAL  BENEFIT  SOCIETIES— 
See  Insukakce. 


See  Pleading,  91. 

NEGLIGENCE— 

See  Evidence;  Inteburdan  Railboads;  Master  and  Sbbvant; 
Municipal  Corporations;  Pleading;  Railroads;  Street  Rail- 
roads;  Trial. 

Is  gist  of  action  in  personal  injury  cases,  see  Action,  7 ;  Louisville, 
etc.,  R.  Co.  V.  Linton,  709.  714  (5). 

Survival  of  actions  for,  see  Action,  8;  Brotcn  v.  American  Steel, 
etc.,  Co.,  5fi0,  569  (11). 

Obstructing  highway,  see  Highways. 

Contributory,  as  to  damages  to  personal  property,  must  be  nega- 
tived in  complaint,  see  Pleading,  86,  87;  Potter  v.  Ft.  Wa^ne, 
etc..  Traction  Co.,  427. 

1.  Elements. — Complaint. — Actionable  negligence  consists  of  three 
elements,  (1)  a  duty  from  defendant  to  protect  the  plaintiff,  (2) 
a  violation  of  such  duty  by  defendant,  and  (3)  resulting  injury 
to  plaintiff;  and  these  elements  must  be  shown  in  a  complaint, 
by  direct  averments.  City  of  Laporte  v.  Osbom,  100, 103  (1). 

2.  Contributory. — Municipal  Corporations. — Defective  Streets. — 
Care. — Knowledge,  by  a  traveler,  of  a  defective  street  does  not 
constitute  him  guilty  of  contributory  negligence  in  the  use  of 
such  street,  but  he  must  use  care  commensurate  with  the  known 
danger.  Cochran  v.  Town  of  Shirley,  453, 455  (2) . 

3.  Contributory. — Municipal  Corporations. — Defective  Streets. — 
Knotcledge. — ^Where  the  answers  to  the  interrogatories  to  the 
Jury  show  that  a  traveler  knew  of  a  defect  in  a  street  and  care- 
fully tried  to  avoid  same,  but  was  injured  thereby,  a  general  ver- 
dict in  his  favor  is  controlling,  and  he  is  entitled  to  Judgment 
thereon.  Cochran  v.  Town  of  Shirley,  453, 457  (8) . 

4.  Contributory. — Imputing. — Master  and  Servant. — Oontrlbutory 
negligence  of  a  servant  in  driving  upon  a  street  railroad  track  will 
be  imputed  to  the  master,  where  the  action  is  for  damages  to  the 
master's  carriage. 

Potter  V.  Ft.  Wayne,  etc..  Traction  Co.,  427, 429  (4) . 

5.  Contributory. — Defense. — Contributory  negligence  constitutes  a 
defense.  Indianapolis  Traction,  etc.,  Co.  v.  Miller,  717, 720  (4). 

6.  Failure  to  Guard  Saw.— -Factory  Act— Under  §8029  Bums  1908, 
Acts  1899,  p.  231,  §9,  requiring  operators  of  factories,  among  other 
things,  to  guard  all  saws,  the  failure  of  an  operator  to  guard  a 
saw  whereon  servants  are  required  to  work,  constitutes  negli- 
gence per  se.  Paul  Mfg.  Co.  v.  Racine,  695,  698  (2),  701  (2). 

7.  Proof. — Anticipation  of  Injury. — Proof  that  defendant  was  neg- 
ligent, and  tliat,  as  a  result  thereof,  the  plaintiff  sustained  in- 
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Juries,  is  sufficient,  without  showing  that  the  consequences  of 
such  negligence  could  have  been  foreseen. 

Evanaville  Hoop,  etc,  Co.  v.  Bailey,  153, 157  (5). 

8.  Driving  Down  Car  Tracks  in  Street. — Interurban  RaUroad9. — ^It 
Is  not  negligence,  as  a  matter  of  law,  to  drive  down  the  tracks 
of  an  Interurban  railroad  company  laid  in  the  streets  of  a  town. 

Indiana  Union  Traction  Co.  v.  Pheanis,  653, 656  (2). 

0.  Proximate  Cause. — Question  for  Jury. — ^What  is  the  proximate 
cause  of  an  injury  may,  under  the  evidence,  be  a  question  of  fact 
for  the  jury,  or  a  question  of  law  for  the  court 

Broxon  v.  American  Steel,  etc.,  Co.,  560, 567  (8). 

10.  Question  for  Court. — Interrogatories  to  Jury. — ^Whether  de- 
fendant was  guilty  of  negligence  must  be  determined  from  the 
facts,  the  facts  only,  and  not  the  inferences  therefrom,  being 
proper  subjects  for  interrogatories  to  the  jury. 

Richmond  St.,  etc.,  R.  Co.  v.  Beverley,  105,  111  (6). 

11.  When  Question  for  Court. — Jury. — ^Where  different  infer- 
ences may  reasonably  be  drawn  from  the  facts  alleged  to  con- 
stitute negligence  the  question  is  for  the  jury,  otherwise  for  the 
court.  Richmond  St.,  etc.,  R.  Co.  v.  Beverley,  105, 114  (12) . 

12.  Contributory — Unguarded  Satv. — Slipping. — Question  for  Jury. 
— Appeal. — Whether  a  servant  was  guilty  of  contributory  negli- 
gence in  his  position  and  In  the  manner  of  conducting  his  work, 
whereby  he  slipped  and  fell  against  an  unguarded  saw  Is  a  ques- 
tion for  the  jury,  whose  verdict  thereon  is  conclusive  on  appeal. 

Evansville  Hoop,  etc.,  Co.  v.  Bailey,  153, 167  (13). 

13.  Undisputed  Facts. — Diverse  Inferences. — Dutie$  of  Courts. — 
Where  the  facts  in  a  negligence  case  are  undisputed,  and  a  jury 
and  the  trial  judge  have  drawn  therefrom  the  inference  of  de- 
fendant's negligence,  courts  on  appeal  should  be  very  reluctant 
to  hold  that  only  one  inference — ^that  of  freedom  from  negligence 
— can  be  drawn  by  reasonable  men. 

Pittsburgh,  etc.,  R.  Co.  v.  Lynch,  177, 185  (8). 

14.  Ordinary  Care. — Jury. — Interurban  Railroads. — ^Whether  a 
huckster  used  ordinary  care  in  driving  down  an  interurban  rail- 
road company's  tracks  in  a  street,  after  dark,  is  a  question  for 
the  jury.  Indiana  Union  Traction  Co.  v.  Pheanis,  653,  656  (3). 

15.  Contributory. — When  Matter  of  Law. — Jury. — Where  the  facts 
are  undisputed,  and  different  inferences  cannot  be  drawn,  the 
question  of  contributory  negligence  Is  for  the  court,  but  the  right 
of  the  jury  to  draw  inferences  should  not  lightly  be  denied. 

Cochran  v.  Town  of  Shirley,  453, 456  (6) . 

16.  Defective  Streets. —  Care. —  Question  for  Jury.  —  Appeal. — 
Whether  a  traveler  used  care  commensurate  with  the  known  dan- 
ger of  a  defective  street,  is  a  question  for  the  jury,  and  the  ver- 
dict is  conclusive  on  appeal. 

Cochran  v.  Town  of  Shirley,  453, 457  ( 7) . 

17.  Municipal  Corporations. — New  Trial. — Failure  of  Proof. — ^Un- 
der a  complaint  alleging  that  the  plaintiff  was  injured  by  falling 
into  a  hole  in  a  sidewalk,  evidence,  by  one  witness,  that  plaintiff 
was  "right  by"  such  hole  when  she  fell,  by  another,  that  he  saw 
plaintiff  fall,  and  then  described  said  hole,  and,  by  the  plaintiff, 
that  she  stepped  u|)on  the  brick  and  her  foot  turned  throwing  her 
backwards,  sustains  an  inference  that  the  injury  was  caused  by 
the  defect  set  out  in  the  complaint 

Town  of  New  Castle  v.  Mullen,  280, 281  (1). 
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18.  Defective  Sideicalka. — Knowledge. — Care  Required. — Contribu- 
tory Nefjliffence, — The  use  of  a  defective  sidewalk  by  one  knowing 
of  such  defect  does  not  constitute  contributory  negligence,  but 
care  commensurate  with  the  known  danger  Is  required. 

Totcn  of  New  Castle  v.  Mullen,  280, 282  (2). 

19.  Knowledge  of  Danger, — I'olenti  Non  Fit  Injuria. — One  who 
voluntarily  casts  himself  upon  a  known  danger  is  guilty  of  con- 
tributory  negligence.  Cochran  v.  Totcn  of  Shirley ,  453, 455  (3) . 

20.  Proximate  Cause. — A  wrongful  act  or  omission  constitutes  ac- 
tionable negligence  when  it  Is  the  proximate  cause  of  plalutifTs 
injury;  and  it  is  the  proximate  cause  when  an  ordinary  person 
should  have  foreseen  some  injury  therefrom. 

Richmond  St.,  etc.,  R.  Co.  v.  Beverley,  105,  111  (5). 

21.  Proximate  Cause. — The  proximate  cause  of  an  injury  is  that 
cause  from  which  an  injury  should  reasonably  have  been  antici- 
pated, and  without  which  the  injury  would  not  have  occurred; 
and  it  does  not  cease  to  be  such  because  of  intervening  events 
concurring  to  bring  the  injury  about. 

Evansville  Hoop,  etc.,  Co.  v.  Bailey,  153, 157  (4). 

22.  Proximate  Cause. — Unguarded  Saic. — Slipping  and  Falling. — 
Where  a  servant  working  at  an  unguarded  saw  slipped  and  fell 
against  such  saw,  the  failure  to  guard  the  saw,  and  not  the  slip- 
ping of  his  foot,  is  the  proximate  cause  of  the  resulting  injury. 
P.  H.  A  F.  M.  Roots  Co.  v.  Meeker  (1905),  165  Ind.  132,  distin- 
guished. Evansville  Hoop,  etc.,  Co.  v.  Bailey,  153, 165  ( 12) . 

23.  Proximate  Cause. — That  cause  of  an  injury  is  deemed  proxi- 
mate which  is  active,  continuing,  unbroken  by  any  intervening 
responsible  agent,  and  which  is  the  probable  and  natural  source 
of  the  injury  complained  of. 

Brown  v.  American  Steel,  etc.,  Co.,  560, 566  (7). 

24.  Proximate  Cause. — Intervening  Agent. — Probable  Result. — ^An 
Intervening  responsible  agent  cuts  off  the  line  of  causation  in  neg- 
ligence, except  w^hero  such  agent's  intervention  could  be  foreseen 
as  the  natural  or  probable  result  of  the  negligent  act. 

Brown  v.  American  Steel,  etc.,  Co.,  560, 572  (12) . 

25.  Proximate  Cause. — Maxims. — The  doctrine  of  proximate  cause 
is  embodied  in  the  maxim,  **causa  proxima  non  remota  spectatur." 

Crawford  &  McCrimmon  Co.  v.  Qose,  373, 376  (2) . 

26.  Unguarded  Cogwheels. — Slipping  and  Falling  Into. — Where  a 
servant  slips,  throwing  his  hand,  in  falling,  into  an  unguarded 
cogwheel,  the  statute  (§8029  Burns  1908,  Acts  1899,  p.  231,  §9) 
requiring  such  cog\i'heel  to  t)e  guarded,  the  proximate  cause  of 
the  injury  is  the  failure  of  the  master  to  guard  such  cogwheel, 
proximate  cause  always  having  relation  to  the  Injury. 

Crawford  &  McCrimmon  Co.  v.  Qose,  373, 376  (3). 

27.  Proximate  Cause. —  Substantial  Rights. —  Logic. —  The  law 
should  not  refine  the  doctrine  of  proximate  cause  to  the  point  of 
denying  substantial  Justice,  the  subtleties,  disputations,  and  learn- 
ing of  the  schoolmen  not  being  applicable  thereto. 

Crawford  d  McCrimmon  Co.  v.  Qose,  373, 378  (6). 

28.  Traveler  at  Jf  ail  road  Crossing. — A  traveler,  upf)n  crossing  a 
railroad  track,  must  act  with  reasonable  care,  under  the  particu- 
lar circuniKtances,  to  avoid  Injury,  the  sufficiency  of  such  care 
being  ordinarily  a  question  for  the  Jury. 

Pittsburgh,  etc.,  R.  Co.  v.  Lynch,  177, 186  (9). 
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liO.  Traveler  on  Railroad  Crtmsing. — Seeing  and  Hearing. — ^The 
presumption  is  that  a  traveler  approaching  a  higliway  crossing 
saw  and  lieard  a  train  wliieli  was  visible  and  audible,  but  the  law 
does  not  pre8cr{|)e  the  distance  a  traveler  shall  be  from  the  cross- 
ing when  he  mu8t  look  and  llHten. 

PitUhunjh,  eie.,  R.  Co.  v.  Lyneh,  177, 186  (10). 

30.  Telegraphs  and  Telephonea. — Vning  Same  Poles. — Master  and 
Servant. — Assumption  of  Risk. — It  diies  not  constitute  negligence 
per  sc  for  a  telegrai)h  company  to  string  its  wires  on  poles  used 
by  an  electric  light  company;  and  a  servant  engaged  in  the  repair 
of  such  telcgrapli  company's  wires  assumes  the  risks  ordinarily 
incident  to  work  in  such  circumstances. 

Ambre  v.  Postal  Telegraph-Cable  Co.,  47, 51  (1). 

NEGOTIABLE  INSTBITMEKTS— 
See  Bills  and  Notes. 

NEW  TBIAL— 

See  Appeal. 

1.  Same  Result. — Appeal. — ^The  Appellate  Court  will  not  order  a 
new  trial,  in  a  case,  where  the  result  of  another  trial  would  not 
be   different.  Cleveland,  etc.,  R.  Co.  v.  Cyr,  19, 25  ( 10) . 

2.  Excessive  Recover y. — 'Sotes. — Attorney s''  Fees. — Where  the  Judg- 
ment on  a  note  includes  excessive  amounts  for  attorneys'  fees,  a 
remittitur,  or  in  case  of  a  failure  thereof,  a  reversal  will  be  or- 
dered. Ifesbitt  V.  Nesbitt,  43, 47  ( 3 ) . 

3.  yetcly- Discovered  Evidence. — Subsequent  Declarations  of  Par- 
ties.— ^The  declaration  of  parties,  made  subsequent  to  the  trial, 
may  be  a  ground  for  a  new  trial  l)ecause  of  newly-discovered  evi- 
dence.   Stanley  v.  Peeples,  13  Ind.  232,  disapproved. 

Stauffer  v.  Martin,  675, 080  (8). 

4.  yewly-Diseovered  Evidence. — Diligence. — Admissions  of  Parties. 
— Where  an  affidavit  showing  newly-discovered  evidence  is  filed 
in  8upix>rt  of  a  motion  for  a  new  trial,  and  there  is  no  showing 
of  any  diligence  in  seeking  direct  proof  of  the  issue,  but  merely  a 
showing  that  evidence  of  certain  admissions  by  the  prevailing 
parties  has  been  discovered,  the  proper  diligence  is  not  shown. 

Stauffer  v.  Martin,  675, 680  (9). 

5.  Xcicly 'Discovered  Evidence. —  Affidavits. —  Conflict. —  Apf>eal. — 
Where  affidavits  in  support  of,  and  in  o])position  to,  the  granting 
of  a  new  trial  becaune  of  newly-discovered  evidence,  are  conflict- 
ing, the  decision  of  the  trial  court  thereon  is  binding  on  appeal. 

Stauffer  v.  Martin,  675, 681  (10). 

6.  Excessive  Recovery. — Appeal. — A  motion  for  a  new  trial  as- 
signing as  a  reason  therefor  an  excessive  amount  of  recovery 
proi)erly  presents  the  question  whether  the  amount  of  the  judg- 
ment Is  sustained  by  the  evidence. 

Jlehns  V.  Appleton,  482, 488  (5). 

7.  ExcvHHirc  Recovery. — Demand. — Where  there  is  a  recovery 
greater  than  llic  demand,  and  the  evidence  sustains  the  recovery, 
the  question  of  recovering  more  than  the  amount  demanded  can- 
not be  raised  by  a  motion  for  a  new  trial,  assigning  error  in  the 
amount  of  recovery.  lielms  v.  Appleton,  482, 489  (6). 
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8.  Instructions. — Appeal. — The  giving  of  an  erroneous  instruction 
must  be  set  out  as  a  reason  in  the  motion  for  a  new  trial,  or  It 
cannot  be  considered  on  appeal. 

Parker  Land,  etc.,  Co.  y.  Ayres,  513, 518  (5) . 

9.  Instructions. — Joint  Af^signments. — Appeal. — ^VVIiere  the  giving  of 
two  or  more  instructions  is  Jointly  assigned  as  a  reason  for  a  new 
trial,  such  assignment  is  not  available,  on  appeal,  unless  all  of 
such  instructions  are  bad. 

Parker  Land,  etc.,  Co.  v.  Ay  res,  513, 519  (8). 

10.  Misconduct  of  Jury. — Quotient  Verdict. — Affidavit. — 'Necessary 
Facts. — Impeaching  Verdict  by  Jury. — An  affidavit  for  a  new  trial, 
by  an  attorney  in  the  case,  alleging  that  the  Jury  returned  a  quo- 
tient verdiot,  but  failing  to  state  the  source  of  his  information,  is 
insufficient,  since  Jurors  cannot  be  heard  directly  or  indirectly  to 
Impeach  their  own  verdict. 

Indianapolis  Traction,  etc.,  Co.  v.  Miller,  717,  723  (10). 

11.  Complain  t. —  Paragraphs.  —  Q  uiet  ing  Title.  —  Reformation.  — 
Where  a  complaint  contained  two  paragraphs — one  for  quieting 
title,  the  other  for  reformation  and  for  quieting  title — ^a  new  trial 
is  not  demandable  as  a  matter  of  right. 

Oar  rick  v.  Garrick,  585, 591  (8) . 

12.  As  of  Right. — Real  Property. — Title. — Complaint. — Paragraphs. 
Where  a  paragraph  of  complaint  under  which  a  new  trial  as  of 
right  is  demandable,  is  Joined  w^ith  another,  under  which  a  new 
trial  is  not  demandable,  and  Judgment  is  rendered  on  both,  a  new 
trial  of  the  cause  Is  not  demandable. 

GanHck  v.  Garrick,  585, 590  ( 7 ) . 

13.  As  of  Right. — Partition. — Where  the  title  to  real  estate  is  in 
issue,  in  a  partition  suit,  a  new  trial  as  of  right  is  ordinarily  de- 
mandable. Milbourn  v.  Baugher,  35, 36  ( 1 ) . 

"NEXT  OP  KIN"— 

See  WoBDs  and  Phrases,  2. 

NON  EST  FACTXTM— 

See  Pleading,  12. 

NONJOINDER— 

See  Pleading. 

NOTES — 

See  Bills  and  Notes. 

NOTICE— 

See  .4PPEAL ;  Bills  and  Notes  ;  Drains  ;  Insurance  ;  ^Iines  ;  Mu- 
nicipal Corporations;   Negligence;    Pleading. 

Requisite  in  final  settlements,  see  Decedents'  Estates,  10;   Fox  v. 

Rhodes,  573,  576  (2). 
Of  authority  of  school  board  to  enter  into  contract,  see  Schools. 

NUISANCE— 

See  Damages  ;  Evidence  ;  Pleading,  101. 
Answer  in  oil-well  case,  see  Pleading.  13. 
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Complaint  for  discharging  oil  over  plaintiff's  land,  see  Pleadiko,  90. 
Instructions  In  case  of,  see  Trial,  37-41. 

1-  Operation  of  OU-WelU. — Rewtonable  Use  of  Premises. — Ques- 
tion for  Jury. — Whether  defendant's  use  of  Its  property  in  operat- 
ing an  oil-well  and  discharging  salt  water  and  crude  oil  upon 
plaintiff's  land,  to  her  damage,  was  reasonable,  is  a  question  for 
the  Jury.  Ohio  Oil  Co.  v.  Wcstfall,  061, 664  (3) . 

2.  Telephones. — Removal  of.  After  fSuit  Filed. — Injunction. — Dam- 
ages.— ^Where  a  suit  is  filed  to  couifiel  a  telephone  company  to 
remove  a  pole  standing  in  front  of  plaint  I  ff^s  door,  and  for  dam- 
ages caused  thereby,  and  after  the  filing  of  the  suit  such  company 
removes  such  pole,  the  only  question  remaining  is  that  of  damages. 

Merchants Mut.  Tel.  Co.  v.  Hirschman,  283, 2S7  (1). 

3.  Telephones. — Appropriation. — Remedies. — Where  a  telephone 
company  so  maintains  its  poles  as  to  constitute  a  private  nuisance. 
the  injured  landowner  is  not  restricted  to  the  statutory  remedy 
for  the  assessment  of  damages  for  lands  appropriated  to  a  public 
use.  Merchants  Mut.  Tel.  Co.  v.  Hirschman,  283, 288  ( 3 ) . 

4.  Private. — Damages. — Telephones. — ^The  placing  of  a  large  tele- 
phone pole  directly  in  front  of  the  door  of  plaintiflTs  saloon,  so 
as  to  interfere  with  his  business,  constitutes  a  particular  damag» 
which  is  not  suffered  by  the  community  generally. 

Merchants  Mut.  Tel  Co.  v.  Hirschman,  283, 289  (8). 

5.  Telephone  Poles. — A  telephone  pole  standing  directly  in  front 
of  the  door  of  a  business  house,  twenty-three  inches  from  the 
steps,  constitutes  a  private  nuisance. 

Merchants  Mut.  Tel.  Co.  v.  Hirschman,  283, 291  (14). 

6.  Special  Damage. — Proof  Without  Allegations  Thereof. — In  an 
action  for  damages  for  a  nuisance,  proof  of  special  damages  is 
admissible  without  any  special  allegations  thereof. 

Merchants  Mut.  Tel.  Co.  v.  Hirschman,  283, 292  (15). 

7.  Removal. — Objections. — Evidence. — Evidence  tending  to  show 
losses  which  would  be  caused  by  the  removal  of  a  nuisance  is  not 
admissible  on  behalf  of  defendant. 

Merchants  Mut.  Tel.  Co.  v.  Hirschman,  283, 293  (18). 

NTTNC  PBO  TUNC  EKTBIES— 
See  Appeal,  50. 


See  Boards  of  Commissioners  ;  Compromise  and  ^riTLEMRNT. 

OIL  AND  OAS— 

See  Nuisance. 

OPINIONS— 

See  Evidence. 

OBBINANCES— 

See  Municipal  Corporations. 

OVEBBULBB  GASES—  « 

See  Cases. 
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PABEKT  AHD  CHILD— 

See  Adoption  ;  Guasdian  and  Wasd. 

Advice  of  parent  to  child,  presumed  to  be  without  malice,  see  Hus- 
band AND  Wife,  3;  Kelso  v.  Kelao,  115,  119  (7). 

Continuance  of  Relationship, — The  relation  of  parent  and  child, 
and  the  correlative  obligations  thereof,  do  not  cease  upon  the  mar- 
riage of  the  child,  the  presumption  being  that  the  parents'  acts 
toward  the  child  are  for  the  good  of  the  child. 

Workman  v.  Worktnan,  382, 386  (4). 


See  Action  ;  Appeal  ;  Divobce  ;  Judgment  ;  Pleading. 

Presumed  to  be  present,  during  proceedings  in  their  cases,  see 
CouBTS,  2;  Holconib  v.  Norman^  506,  509  (3). 

To  suit  to  set  aside  final  reiK)rt  of  administrator,  see  Decedents* 
Estates,  11;   Clark  v.  Schindler,  269,  272  (1). 

In  action  against  insurance  copartnership,  see  Pleading,  66. 

Allegation  of  representative  capacities,  see  Pleading,  92. 

Presumption  that  signer  of  message  sent  it,  see  Telegbaphs  and  Tel- 
ephones, 4;    Western  Union  Tel.  Co,  v.  Troth,  7,  14  (3). 

Ante-trial  examination  of,  see  Tbial,  7,  8;  Carlstedt  v.  Rohsen- 
herger,  263. 

1.  Ea^amination. — Bastardy, — Relatrix, — ^The  relatrlx  in  a  bastardy 
case  is  not  a  party  and  her  ante-trial  examination  cannot  be  re- 
quired by  the  court.  WaiAerv.  fif«a^e,  cj?  reZ.,  605, 607  (4). 

2.  Nonjoinder, — Abatement, — Executors. — In  a  proceeding  to  set 
aside  the  final  report  of  an  executrix  and  for  the  appointment  of 
an  administrator  de  bonis  non,  a  failure  to  make  the  former  ex- 
ecutrix a  party  in  her  trust  capacity  constitutes  a  nonjoinder  of 
parties,  which  may  be  questioned  by  a  plea  In  abatement 

Clark  V.  Schindler,  269, 273  (2). 

3w  Plaintiffs. — Improper  Joinder. — Effect. — CompTmnt. — ^The  join- 
der of  a  township  advisory  board  with  taxpayers  in  a  complaint 
to  enjoin  the  alleged  unlawful  expenditure  of  money,  is  fatal, 
where  such  board  Is  not  expressly  authorized  by  statute  to  sue. 

Advisory  Board,  etc.,  v.  Levandowsky,  22A,  226  (2) . 

PABTITION— 

Rights  of  widow  and  children  as  fixed  in  decree  for,  see  Descent 
AND  Distbibltion,  4 ;   Rozell  v.  Cranfill,  298,  300  ( 1 ) . 

New  trial  demandable,  where  title  is  in  issue,  see  New  Tbial,  13; 
Milbonm  v.  Baugher,  35,  36  (1). 

1.  Oral. — Statute  of  Frauds. — An  oral  contract  by  cotenants  for 
partition,  followed  by  the  taking  of  exclusive  possession  of  their 
several  parts  by  such  cotenants.  is  not  within  the  statute  of 
frauds.  Qarrick  v.  Oafrick,  585, 594  ( 10) . 

2.  Value  of  Lands. — Liens. — Decrees. — Interests, — Where  plaintlflls 
are  the  legal  owners  of  interests  In  lands  which  cannot  be  divided, 
a  decree  In  partition  should  not  value  such  interests  and  provide 
that  defendant  upon  payment  thereof  should  become  the  owner 
thereof,  but  should  direct  a  sale. 

Garretson  v.  Oarretaon,  688, 693  (6). 
PAYMENT— 

See  Building  and  Loan  Associations. 

Application  of,  see  Evidence,  32. 

Of  rent,  see  Landlobd  and  Tenant,  2, 
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See  Telegraphs  and  Telephones. 

May  be  imposed  by  Appellate  Court,  on  afllrmance,  see  Appeal*  53. 


Of  witness,  not  cause  for  review  of  Judgment,  see  Judgment,  9; 
Walker  v.  State,  ex  reU  005,  G06  (1). 

FHTSICIAHS  AHD  ST7SOEOHS— 

Witness  fee  contingent  upon  plaintiff's  recovery,  see  Witnesses,  1; 
Indiana  Union  Traction  Co.  v.  Pheania,  653,  656  (4). 


See  Pabties. 

Joinder  of  parties,  see  Action. 

As  to  claims  against  decedents*  estates,  see  Decedents'  Estates. 

When  demand  should  be  alleged,  see  Judgment,  1 ;  Hill  v.  Ker- 
8tetter,  431,  435  (7). 

Increasing  demand  after  filing  action,  see  Justices  of  the  Peace. 

Elements  of  complaint  for  negligence,  see  Negligence,  1 ;  City  of 
Laporte  v.  Oabom,  100,  103  (1). 

Recovery  exceeding  demand,  see  New  Tbial,  7 ;  Helms  v.  Appleton^ 
482,  489  (6). 

Instructions  as  to  single  paragraph  of  answer,  see  Tblal,  11. 

1.  Presumptions. —  Facts, —  Conclusions. —  Presumptions  are  re- 
solved against  the  pleader;  and  facts,  and  not  conclusions,  must 
be  alleged.  Supreme  Tent,  etc.,  v.  Ethridge,  475, 479  (3) . 

2.  Amendments. — Written. — How  Made  Part  of  Record. — ^A  motion 
to  amend  a  complaint,  under  §662  Burns  1908,  Acts  1903,  p.  338, 
§2,  must  be  made  In  writing,  and  is  a  part  of  the  record  with  or 
without  a  bill  of  exceptions. 

Nichols  V.  Central  Trust  Co.,  64, 67  (4) . 

8,  Amendments, — Circuit  Courts,  on  Appeal  from  Justices. — Ap- 
peal.— Circuit  courts,  in  cases  appealed  from  Justices  of  the  peace, 
have  the  same  right  to  permit  amendments  which  such  Justices 
had,  and  a  right  of  review  exists  only  for  an  abuse  of  discretion. 

Holland  v.  Hummell,  358, 361  (4). 

4.  Answers. — When  Rulings  on.  Shown  Harmless  hy  Interroga- 
tories.— Where  the  answers  to  the  interrogatories  to  the  Jury  show 
that  plaintiff  failed  to  prove  the  n negations  of  the  complaint, 
thereby  losing  the  case,  erroneous  rulings  upon  affirmative  an- 
swers are  harmless,  the  right  result  being  reached. 

Parker  Land,  etc.,  Co.  v.  Ayres,  513, 517  (4). 

5.  Answer. — Sustaining  Demurrer  to  Paragraphs  of. — Pacts  Prov- 
able Under  Other  Paragraphs. — It  is  not  erroneous  to  sustain  a 
demurrer  to  pars  graphs  of  answer,  where  the  facts  therein  al- 
leged are  provable  under  other  parajrraplis  of  answer. 

Ripley  V.  Ijcmeke,  336.  a'19  (2). 

6.  Answers. — Overruling  Demurrer  to. — Pacts  Provable  Under  An- 
other.— Error  in  overruling  a  demurrer  to  an  insufficient  affirma- 
tive paragraph  of  answer  is  not  rendered  hannless  because  the 
facts  stated  therein  are  provable  under  the  general  denial  already 
pleaded.  Hilly. Kerstetter,  1, 6  (5) . 
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7.  Answer  in  Abatement — Nonjoinder, — Sufficiency. — A  plea  in 
abatement,  in  a  proceeding  to  set  aside  the  final  report  of  an 
executrix  and  for  tlie  appointment  of  an  administrator  de  bonis 
rion,  alleging  tbat  the  former  executrix  "was  not  Joined  as  a  party 
in  the  proceeding  nor  served  with  any  notice  of  summons/'  is 
Buflicient  Clark  v.  Schindlcr,  269, 273  ( 3 ) . 

8.  Answer. — Account  Stated. — Reply. — Statute  of  Frauds. — Con- 
tracts.— A  reply  of  the  statute  of  frauds  can  be  pleaded  to  an 
answer  of  an  account  stated,  the  legality  of  such  account  stated 
being  thereby  questioned.   State  Life  Ins.  Co,  v.  Postal,  144, 147  (2) . 

9.  Answer.-=-Bankruptcy. — Discharge  by  Agreement. — An  answer, 
to  a  complaint  claiming  the  ownership  of  certain  shares  of  stock 
and  the  dividends  thereon,  alleging  that  the  defendant  owed  to 
the  plaintiff  a  certain  note,  that  plaintiff  agreed  with  defendant 
that  if  defendant  would  not  publish  plaintiff's  name  as  one  of 
defendant's  creditors  in  bankruptcy,  the  plaintiff  would  discharge 
defendant  from  any  obligation  to  pay  the  debt,  is  bad,  since  it  is 
not  responsive  to  the  case.  HillwKerstetteryl,^  {Z). 

10.  Answer. — Insurance. — Rules. — Application  of,  to  Assured. — ^An 
answer  alleging  that  assured  was  a  member  of  defendant  society, 
and  that  the  beneficiary  failed  to  make  proofs  of  death,  whereby 
the  certificate  became  null  and  void,  without  setting  out  the  rule 
or  by-law  so  providing,  and  without  alleging  that  such  rule  was 
in  force  at  the  execution  of  the  policy,  or  at  the  time  of  assured's 
death,  is  bad.  Supreme  Tent,  etc.,  v.  Ethridge,  475, 478  (2) . 

11.  Answer. — Libel  and  Slander. — ^To  a  complaint  alleging  that  de- 
fendant called  the  plaintiff  a  thief  and  said  that  the  plaintiff 
"stole  Ed  O'Haver's  money,"  an  answer  that  plaintiff  represented 
himself  to  be  the  deputy  prosecuting  attorney,  and,  as  such,  col- 
lected a  fee  from  said  O'Haver  when  he  was  not  such  deputy, 
and  that  the  conversation  in  which  such  statement  was  made  re- 
ferred to,  and  was  understood  by  all  to  refer  to  such  unlawful  tak- 
ing of  such  fee,  sufliclently  shows  that  the  crime  of  larceny  was 
not  Imputed  to  plaintiff.  Taylor  v.  Bond,  616. 

12.  Answer. — tfon  est  Factum. — Reply. — Alteration  to  Conform  to 
Intentions. — Where  the  mortgagor  answered  non  est  factum,  rely- 
ing upon  a  material  alteration,  a  reply  that  the  mortgage  as 
altered  conformed  to  the  intent  of  the  parties,  does  not  change 
the  issues,  since  evidence  admissible  thereunder  is  admissible 
under  the  general  denial.  jB a«62/ v.  ilfc^^mne^,  422, 423  (3). 

13.  Answer. — Nuisance. — Negligence. — To  a  complaint  for  a  nui- 
sance for  running  crude  oil  and  salt  water  over  plaintiff's  land, 
to  her  damage,  an  answer  that  the  running  of  such  oil  and  water 
was  necessary  for  the  defendant's  enjoyment  of  Its  property,  that 
defendant  was  not  actuated  by  malice,  and  that  defendant  used 
due  care  to  avoid  any  injury  to  the  plaintiff,  is  sufficient 

Ohio  Oil  Co.  V.  WestfaU,  661, 663  (2) . 

14.  Anstcer, — yuisativc. — Telephones. — In  a  suit  to  compel  the  re- 
moval of  a  telephone  i)ole  standing  In  front  of  plaintiff's  door,  an 
answer  which  fails  to  show  that  its  location  at  that  particular 
place  was  necessary  to  the  operation  of  the  system,  Is  bad. 

Merchants  Mnt.  Tel.  Co.  v.  Hirschman,  283, 291  (11). 

15.  Answer. — Special. — Possession  of  Real  Property. — Under  stat- 
utes for  the  recovery  of  the  possession  of  land,  defendant  may 
deny  possession  specially.         Masepohl  v.  Ueimbach,  632, 633  (1). 
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16w  Demurrer  to  Complaint. — Filing  of  Amended  Complaint, — 
Effect, — The  ruling  upon  a  demurrer  to  a  complaint  presents  no 
question,  on  appeal,  where  an  amended  complaint  was  subse- 
quently filed,  such  original  complaint  thereby  going  out  of  the 
record.  Holland  v.  Hummell,  358, 300  ( 1 ) . 

17.  Complaint. — Sufficiency, — A  complaint,  under  §343  Bums  1908, 
§338  R.  S.  1881,  is  sufficient  if  it  states  the  facts  constituting  the 
cause  of  action  in  plain  and  concise  language  and  *'in  such  man- 
ner as  to  enable  a  person  of  common  understanding  to  know  what 
is  Intended."  City  of  Laporte  y.  Osbom,  100, 103  (5) . 

18.  Complaint. — Recitals. — ^An  averment  that  the  plaintiff  was  not 
able  to  see  the  obstruction  in  question  '*by  reason  of  the  darkness 
of  the  night/'  does  not  show  that  the  night  was  dark. 

City  of  Laporte  v.  Oabortu  100, 104  (8). 

19.  Complaint. — Allegations. — General. — Specific. — ^The  specific,  con- 
trol the  general  allegations  in  a  complaint. 

Cleveland,  etc.,  R,  Co.  v.  Cyr,  19, 21  (2). 

20.  Complaint, — Averments. — ^The  averments  of  a  complaint  must 
be  direct  Evansvillc  Hoop,  etc.,  Co.  v.  Bailey,  153, 156  (2). 

21.  Complaint. — Inferences. — A  complaint  must  state  facts  suffi- 
cient not  only  to  suggest  the  inference  desired,  but  to  compel  it. 

Merchants Mut.  Tel.  Co.  v.  Hirschman,  283, 289  (6) . 

22.  Complaint. — Allegations. — Recitals. — Averments  that  defendant 
maintains  a  pole  at  a  certain  place,  and  that  the  entrance  to  plain- 
tiff's saloon  is  in  the  southeast  comer  of  a  certain  building,  are 
direct  allegations  and  not  recitals. 

Merchants  Mut.  Tel.  Co.  v.  Hirschman,  283, 289  (7). 

23.  Complaint. — Construction. — \ATiere  a  complaint  is  neither  in- 
definite nor  ambiguous,  the  court  will  construe  it  liberally  to  the 
attainment  of  substantial  Justice. 

Heritage  v.  State,  ex  reU,  595, 598  (2) . 

24.  Complaint. — Paragraphs. — Theory. — ^Each  paragraph  of  a  com- 
plaint must  proceed  upon  a  definite  theory,  which  must  be  deter- 
mined from  the  general  scope  of  the  pleading. 

Flowers  v.  Poorman,  528, 531  (3) . 

25.  Theory. — Appeal. — ^The  theory  of  a  pleading  adopted  by  the 
trial  court  will  be  adhered  to  on  appeal,  where  the  pleading  is 
susceptible  of  such  construction.    Flowers  v.  Poorman,  528, 531  (4) . 

26.  Theory. — A  pleading  will  be  construed,  if  possible,  to  give  effect 
to  all  material  allegations,  and  to  give  full  relief  for  all  injuries 
stated.  Flowers  v.  Poorman,  528, 532  (5 ) . 

27.  Complaint. — Construction. — ^The  words  used  in  a  complaint 
should  be  given  their  ordinary  meaning,  and  all  parts  of  the  com- 
plaint should  be  considered  in  construing  same. 

Paul  Mfg.  Co.  v.  Racine,  695, 698  (3). 

28.  Complaint. — Allegations. — Proof. — Verdict. — Motion  in  Arrest. 
— A  complaint  which  by  its  general  terms  and  scope  will  admit 
proof  of  defendant's  negligence,  is  sufficient  on  a  motion  in  ar- 
rest of  judgment,  the  verdict  raising  a  presumption  that  all  neces- 
sary facts  were  proved.        City  of  LaFayette  v.  West,  325, 329  (8). 

29.  Complaint. —  Demurrer. —  Motion  .i*n  Arrest  of  Judgment.-- 
Where  the  complaint  Is  Pufficlent  a  motion  in  arrest  of  judgment 
should  be  overruled.     Chicago,  etc.,  R.  Co.  v.  Hendrix,  411, 416  (3). 
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30.  Complaint. —  Paragraphs, —  Demurrer  to  Complaint. —  A  de- 
murrer to  u  eomplaiut  consisting  of  two  or  more  paragraphs 
should  be  overruled,  where  one  paragraph  Is  sufficient 

Vandalia  R.  Co.  v.  McAninch,  221, 223  ( 1 ) . 

31.  Complaint. —  Paragraphs, —  Demurrers. —  Special  Findings. — 
Where  the  special  findings  show  that  the  Judgment  rests  ur)on 
the  first  paragraph  of  a  complaint,  errors  in  rulings  on  demurrers 
to  other  paragraphs  are  harmless. 

Vandalia  R.  Co.  v.  McAninch,  221, 223  (2) . 

32.  Insufficient  Allegations. — Judgment. — Appeal. — Where  a  com- 
plaint for  the  recovery  of  stock  and  the  dividends  paid  thereon, 
fails  to  allege  a  demand,  and  no  question  thereon  is  made  in  the 
court  below,  it  is  Uto  late,  on  apiieal,  to  attack  such  Judgment. 

Hill  v.  Kerstettcr,  431, 437  (9). 

33.  Complaint. — Initial  Attack  on  Appeal. — ^A  complaint  attacked 
for  the  first  time,  on  appeal,  is  sufficient,  if  it  states  facts  suffi- 
cient to  bar  another  action  for  the  same  cause. 

Hill  V.  Kerstetter,  431, 437  (10). 

34.  Complaint. — Before  Justice  of  the  Peace. — ^A  complaint  before  a 
Justice  of  the  peace  is  sufficient  if  it  apprises  the  defendants  of 
the  nature  of  the  claim  and  states  facts  sufficient  to  bar  another 
action  for  the  same  cause.  Helmsy.Appletonf^S2,48o  (1). 

35.  Complaint. — Amcndmetits. — Changing  Cause  of  Action  on  Ap* 
peal  from  Justice  of  the  Peace. — Landlord  and  Tenant. — On  ap- 
peal from  a  Justice  of  the  peace,  the  circuit  court  should  not  per- 
mit the  plaintiffs  to  amend  their  complaint  from  one  in  tort  to  one 
on  contract.  Hollands. HummelU^S^^l  (5). 

36.  Complaint. —  Amendments. —  Increasing  Damages. —  Landlord 
and  Tenant. — Holding  Over. — It  is  proi)er,  where  a  landlord  sued 
for  possession  and  damages  before  a  Justice  of  the  peace,  the  ten- 
ant subsequently  vacating  the  premises,  for  the  Justice,  or  the 
circuit  court,  on  appeal,  to  permit  an  amendment  to  include  the 
whole  of  the  damages  to  the  time  of  vacating  the  premises. 

Holland  v.  Hummell,  358, 361  (6). 

37.  Complaint. — When  Deemed  Amended  on  Appeal. — Where  the 
recovery  was  for  an  amount  in  excess  of  the  demand,  and  the 
evidence  sustains  same,  the  complaint,  on  appeal,  will  be  deemed 
amended  in  the  court  below  "to  conform  to  such  recovery. 

Helms  V.  Appleton,  482, 489  (7) . 

38.  Complaint. —  Amendments. —  Appeal. —  A  complaint  will  be 
deemed  amended  on  appeal,  where  it  might  have  been  amended 
below.  Axtell  v.  State,  131, 133  (3) . 

39.  Complaint. — Amendments  to  Conform  to  Proof. — Requirements 
of  Motion. — Evidence. — A  motion  to  amend  the  complaint  to  make 
it  conform  to  the  proof  should  state  the  reasons  therefor,  or  a 
bill  of  exceptions  should  show  the  reasons  given  orally  to  the  trial 
court.  In  the  absence  of  which  the  Appellate  Court  cannot  properly 
review  the  ruling  thereon. 

Nichols  V.  Central  Trust  Co.,  64, 67  (3). 

40.  Complaint. — Landlord  and  Tenant. — Use  and  Occupancy. — Con- 
tracts.— A  complaint  by  a  landlord  against  the  tenant  for  the  use 
and  occupancy  of  her  premises  Is  upon  contract,  and  is  sufficient 

Holland  v.  Hummell,  358, 361  (3). 

41.  Complaint. — Oral  Contract  to  Coftvep  Lands. — Quantum  Meruit. 
— Decedents*  Estates. — A  complaint  showing  that  decedent  orally 
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agreed  to  give  to  the  plaintiff  his  farm  if  she  and  her  husband 
would  care  for  him  during  life,  and  alleging  that  plaintiff  per- 
formed her  part  of  the  agreement,  and  demanding  a  certain  sum 
as  reasonable  eomiiensntiou  for  the  services  rendered,  is  good,  the 
same  being  an  action  on  the  qnautHm  nicruit,  and  not  for  a  breach 
of  contract  Flotcvrs  v.  Poor  many  528,  TiSl  (6). 

42.  Complaint, — Contracl8. — Statute  of  Frauds. — X  complaint  al- 
leging that  defendant  company  owed  its  oil-well  cnmtractor  $3(K). 
that  plaintiff  furnished  coal  of  a  certain  value  to  such  contractor, 
and  that  such  company  agreed  to  pay  for  same,  is  insufficient, 
since  it  shows  an  oral  contract,  invalid  under  the  statute  of 
frauds.  Mossharg  v.  United  Oil  d  Oas  Co.,  4H5, 4m  {1). 

43.  Complaint. — Contracts. — Performance. — Excuse. — In  an  action 
upon  a  contract  the  plaintiff  must  allege  performance  upon  his 
part  or  an  excuse  for  nonperformance. 

Parker  Land,  etc.,  Co.  v.  Ayres,  513, 516  ( 1 ) . 

44.  Complaint, —  Contracts. — Nonperformance. — Excuse. — Abandon- 
ment,— A  complaint  alleging  that  defendant  contractors  ''aban- 
doned*' the  contract  sued  ui)on,  and  that  defendant  sureties  no- 
tified plaintiff  not  to  pay  any  more  money  on  such  contract, 
sutflcientiy  shows  a  repudiation,  and  excuses  plaintiff's  failure  to 
allege  the  performance  of  the  provisions  of  such  contract  on  his 
part  Parker  Land,  etc.,  Co.  v.  Ayres,  513. 516  (2 ) . 

45.  Complaint. — Contracts. — Express. — Special. — A  complaint  alleg- 
glng  that  plaintiff  sold  to  defendant  certain  gravel,  for  which 
the  defendant  agreed  to  pay  what  it  was  reasonably  worth,  counts 
upon  an  express,  but  not  a  special  contract. 

Indianapolis  Coal  Traclion  Co.  v.  Dalton.  330, 334  ( 1 ) . 

46.  Complain  t, — Con  tracts. — Express. — Special. — Recovery. — Where 
a  complaint  alleges  an  express  contract,  a  recovery  may  be  had 
upon  proof  of  an  implied  one;  but  where  the  complaint  counts 
upon  a  special  contract,  a  recovery  cannot  be  sustained  on  proof 
of  an  implied  one. 

Indianapolis  Coal  Traction  Co.  v.  Dalton,  330, 334  (3). 

47.  Complaint.  —Setting  Aside  Sale  &;/  Administrator. — A  complaint 
to  set  aside  a  fraudulent  sale  of  real  e.state  made  by  an  adminis- 
trator, and  an  order  of  confirmation  fraudulently  secured,  need 
not  allege  that  the  sale  of  such  real  estate  is  necessary  for  the 
payment  of  debts ;  and  if  it  were  necessary,  a  failure  so  to  allege 
is  harmless,  where  a  mortgage  creditor  intervened,  showing  in  his 
petition  all  of  such  facts  and  asking  the  same  relief  as  the  ad- 
ministrator, the  decree  being  made  ui>on  such  petition,  and  there 
being  no  objection  to  such  petition  or  decree. 

Celtic  Sav.,  etc.,  Assn.  v.  Curtis,  363, 365  ( 1 ) . 

48.  Complaint, — Special  Findings. — Executors  and  Administrators. 
— Removal. — Failure  to  Turn  Over  Money. — Injury  to  Creditors. — 
A  complaint  and  special  findings  showing  that  an  administrator 
sold  lands  In  order  to  pay  creditors,  that  he  received  the  money 
therefor  and  failed  to  pay  such  creditors,  that  he  was  removed 
from  his  trust  and  failed  to  pay  over  the  money  in  his  hands,  and 
that  such  creditors  have  not  been  paid,  show  a  cause  of  action  on 
their  part  against  such  administrator  and  the  sureties  on  his 
bond,  and  such  special  findings  sustain  a  Judgment  for  the  cred- 
itors. Moore  v.  State,  ex  rel,  387, 393  ( 1 ) . 

49.  Complaint.  —  Special  Findings.  —  Administrators,  —  Bonds. — 
Breaches, — Venire  de  Novo, — A  complaint  and  special  findings 
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.showing  the  administrator*B  failure  tu  apply  fuuds  to  the  payment 
of  creditors,  and  his  failure  to  turn  over  the  money  in  his  hands 
upon  the  order  of  the  court,  sustain  a  Judgment  founded  upon  a 
breach  of  such  administrator's  bond,  and  Justify  the  overruling  of 
a  motion  for  a  venire  de  novo.    Moore  v.  (State,  ex  rel.,  387, 394  (3). 

50.  Complaint. — Setting  Aside  Final  Report  of  Administrator. — 
Recovery  of  Trust  Funds. — A  complaint  alleging  that  the  defend- 
ant was  an  administrator  and  had  collected  as  a  trust  fund  a 
certain  sum,  that  he  had,  without  notice,  made  a  final  settlement 
which  had  been  approved,  and  that  he  had  never  paid  to  the  court 
or  to  the  legal  heirs  the  money  due  to  them,  but  had  retained  it, 
states  a  cause  of  action,  such  settlement  constituting  no  defense. 

Fox  v.  Rhodes,  573, 577  (4). 

51.  Complaint. — Appointment  of  Administrator  de  Bonis  non. — A 
complaint  to  set  aside  the  final  reiK>rt  of  an  executrix,  for  the  ap- 
pointment of  an  administrator  de  bonis  fwn  and  to  recover  taxes 
upon  omitted  property,  must  allege  what  the  omitted  property 
consisted  of,  that  it  was  subject  to  taxation  and  what  its  fair 
cash  value  was,  the  general  allegation  of  "money  loaned  and 
credits"  being  insuflicient. 

Clark  V.  Schindler,  269, 273  (4),  275  (4). 

52.  Complaint. — Decedents*  Estates. — Guardian  and  Ward. — Con- 
tracts for  Sale  of  Ward's  Real  Estate. — A  complaint  alleging  that 
the  plaintiff  contracted  in  writing  with  defendant  guardian  for 
the  6al6  of  the  real  estate  belonging  to  his  insane  ward,  that  plain- 
tiff procured  a  purchaser  to  whom  a  sale  thereof  was  made,  that 
such  guardian  resigned  thereafter  without  paying  for  such  serv- 
ice, and  his  codefendant  guardian  wns  appointed,  that  such  ward 
thereafter  died  and  defendant  administratrix  was  appointed  to 
settle  the  estate,  and  that  said  administratrix  refused  to  pay  such 
claim,  states  a  cause  of  action  only  against  the  estate  of  such 
decedent.  Trees  v.  Millikan,  256,  259  ( 1 ) . 

53.  Complaint. — Demand. — A  complaint  which  is  sufiiclent  for  the 
recovery  of  certain  bank  stoclE,  is  not  rendered  bad  for  demand- 
ing certain  dividends  thereon,  collected  by  defendant,  where  no 
demand  therefor  was  alleged.  £ft7/ v.  JSTers/c^er,  431, 433  (3). 

54.  Complaint. — Recovery  of  Bank  Stock. — A  complaint  alleging 
that  plaintiff  was  the  owner  of  certain  shares  of  bank  stock,  that 
defendant  wrongfully  obtained  possession  thereof  and  procured 
the  proper  bank  ofilcers  to  reissue  them  in  his  name,  and  demand- 
ing same,  together  with  the  dividends  collected  thereon  by  defend- 
dant,  states  a  cause  of  action.  Hill  w Kerstetter, 431, 4S2  (1). 

55.  Complaint. — Recovery  of  Bank  Stock. — Description. — A  com- 
plaint alleging  that  plaintiff  was  the  owner  of  ten  shares  of  bank 
stock  which  defendant  wrongfully  procured  and  had  same  reissued 
to  himself,  and  demanding  such  stock,  is  sufficiently  definite. 

Hill  V.  Kerstetter,  431, 433  (2). 

56.  Complaint. — Corporatiofis. — Protecting  Rights  of. — ^A  complaint 
by  a  minority  of  the  board  of  directors  of  a  certain  church  print- 
ing corporation,  to  be  sufficient,  must  show  that  they  are  stock- 
holders in  such  corporation,  or  are  members  of  such  church  and 
are  thereby  Interested.  Wright  v.  Floyd,  546, 548  (3) . 

57.  Complaint. — Corporations. — De  Facto. — Essentials. — Estoppel. — 
To  constitute  a  de  facto  corporation  it  is  necessary  to  show  (1) 
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that  a  law  exists  under  which  such  company  might  be  organized, 
(2)  a  hotta  fide  attempt  to  organize  under  such  law,  and  (3)  an 
actual  exercise  of  corporate  power.  And  a  complaint  against  the 
"Farmers'  Mutual,"  alleging  that  it  is  a  copartnership  and  failing 
to  allege  the  above  essential  facts,  does  not  show^  a  de  facto 
corporation ;  nor  can  the  rules  of  estoppel  against  denying  corpo- 
rate existence  when  associations  have  acted  as  such  be  Invoked 
where  such  association  never  assumed  to  be  a  corporation  and 
the  interested  party  did  not  deal  with  it  as  such. 

Farmers*  Mutual  v.  Reser,  634, 639  (4). 

58.  Complaint — Forfeiture  of  Bond. — Criminal  Law, — A  complaint 
setting  out  defendant  surety's  l)ond,  and  alleging  that  it  was  exe- 
cuted to  secure  the  release  of  a  prisoner  held  on  a  felony  charge, 
that  the  amount  of  the  penalty  thereof  was  fixed  by  the  court, 
that  the  prisoner  failed  to  appear  for  trial,  and  that  a  Judgment 
of  forfeiture  was  entered  before  the  commencement  of  the  action 
on  the  bond,  is  sufficient  Axtell  v.  State,  131, 133  (4). 

59.  Complaint, —  Allegations. —  General. —  Particular. —  Drains. — 
Notice. — ^Allegations  that  tlte  plaintiff  had  no  notice  of  a  drainage 
assessment,  the  collectfon  of  which  plaintiff  sought  to  enjoin,  are 
ineffectual,  where  the  complaint  further  shows  that  plaintiff  was 
one  of  the  petitioners  for  such  drain,  but  withdrew  from  the  peti- 
tion before  the  hearing  thereon.    Pumphrey  v.  Hollis,  319, 321  (4). 

60.  Complaint. —  Highways, —  Attorneys. —  Necessity  for. — Conclu- 
sion.— A  complaint  alleging  that  a  necessity  existed  on  plaintiff's 
part  to  employ  attorneys  to  prepare  a  petition  for  a  highway  im- 
provement, and  to  conduct  such  cause  before  the  board  of  commis- 
sioners, states  a  conclusion  only. 

Overmeyer  v.  Board,  etc.,  403, 406  (3). 

61.  Complaint. —  Injunction. —  Damages. —  Telephones. —  Rights  of 
Public. — Nuisance. — Where  the  purchaser  of  a  lot  erects  a  busi- 
ness house  thereon,  the  door  facing  a  large  telephone  pole,  a 
complaint  to  compel  the  company  to  remove  such  pole  and  claim- 
ing no  damages,  is  not  bad  because  public  rights  had  intervened 
or  because  the  lot  owner  had  not  objected  to  the  placing  of  such 
pole,  or  because  of  acquiescence  in  a  nuisance,  the  limitation  in 
such  case  being  twenty  years. 

Merchants  Mut.  Tel.  Co.  v.  Eirschman,  283, 290  (9). 

62.  Complaint, — Paragraphs. — Superfluous. — Equity. — ^A  paragraph 
of  complaint  in  a  suit  to  restrain  several  defendants  from  prose- 
cuting against  plaintiff,  separate  actions  at  law  for  damages, 
praying  that  if  the  court  should  be  of  the  opinion  that  the  deriva- 
tion of  a  Jury  trial  would  be  unfair  to  defendants,  the  court 
should  refer  the  questions  of  fact  to  a  Jury,  is  superfluous,  the 
court  possessing  such  right  in  every  suit  in  equity. 

Vandalia  Coal  Co.  v.  Lawson,  226, 233  (6). 

63.  Complaint. — Insurance. — Performance  of  Conditions, — ^A  com- 
plaint by  assured  against  an  insurance  company,  alleging  that 
plaintiff  "duly  performed  all  of  the  provisions  and  conditions  con- 
tained in  said  policy  to  be  performed  by  him,"  sufficiently  shows 
a  i)erformance  of  all  conditions  by  assured,  when  such  complaint 
is  attacked  for  the  first  time  on  appeal. 

Workingmen's  Mut.,  etc.,  Assn.  v.  Swanson,  379, 381  (2) . 

64.  Complaint. — Insurance. — Membership, — Performance  of  Condi- 
tions.— '^Complied  with." — A  complaint  showing  that  assured  re- 
ceived from  defendant  society  a  benefit  certificate  which  was  made 
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a  part  of  the  complaintt  that  assured  was  a  ''life  benefit'  member, 
and  that  assured,  as  well  as  his  beneficiary,  had  fully  "compiled 
with"  all  of  the  conditions  of  said  contract  of  Insurance,  is  suffi- 
cient 5 uprenie  Tent,  etc.,  v.  Ethridge,  475, 477  ( 1 ) . 

65.  Complaint. —  Insurance. —  Parties. — "Farmers'  MutuaV — Part- 
nership.— ^A  complaint  against  the  "Farmers'  Mutual,"  a  partner- 
ship doing  an  insurance  business.  Is  insufficient,  since  the  individ- 
uals only  are  liable  to  be  sued,  unless  they  have  prescribed  some 
other  method  in  the  articles  of  copartnership. 

Farmers*  Mutual  v.  Reser,  634, 637  (1). 

66.  Complaint. —  Insurance. —  Parties. —  Trustees. —  A  complaint 
against  the  trustees  of  an  insurance  copartnership,  where  the 
articles  of  copartnership  provide  that  they  may  be  sued  Instead  of 
the  individual  partners,  must  show  that  they  are  trustees,  and 
must  be  against  them  officially. 

Farmers*  Mutual  v.  Reser,  634, 638  (2). 

67.  Complaint. — Intoxicating  Liquors. — Unlawful  Sales. — Written 
yotice. — Waiver. — ^A  complaint  alleging  that  the  plaintifi!  wife 
orally  notified  the  defendant  saloon-keeper  not  to  sell  liquor  to  her 
husband,  who  was  in  the  habit  of  becoming  intoxicated,  that  the 
saloon-keeper  agreed  not  to  do  so  and  said  that  plaintiff  need  not 
put  the  notice  in  writing,  that  he  sold  liquor  to  such  husband  on 
Sundays,  and  that  by  reason  of  the  violation  of  said  notice,  she 
had  lost  her  means  of  support,  states  a  cause  of  action.  Comstock, 
J.,  dissenting.  State,  ex  rel.,  v.  Mann,  120. 

68.  Complaint. — Landlord  and  Tenant. — Holding  Over. — Tort. — 
Damages. — ^A  complaint  by  a  landlord  against  the  tenant  for  dam- 
ages for  unlawfully  holding  over  sounds  in  tort,  and  is  sufficient. 

Holland  v.  Hummell,  358,  361  (2). 

69.  Complaint. — Master  and  Servant. — Factory  Act. — A  complaint 
by  a  servant  alleging  that  defendant  negligently  failed  to  guard 
a  saw  at  which  plaintiff  was  working,  "that  it  was  practicable 
and  possible  properly  to  guard  said  saw,"  and  that  plaintiff  was 
injured  thereby,  sufficiently  shows  that  it  was  practicable  to  guard 
such  saw.  Paul  Mfg.  Co.  v.  Racine,  695, 697  ( 1 ) . 

70.  Complaint. — Master  and  Servant. — Defective  Mabhinery. — No- 
tice.— Allegations  in  a  complaint  that  the  guards  about  the  saw 
had  been  removed,  as  defendant  well  knew,  or  should  have  known, 
and  that  knowing  of  the  defective  condition  and  insufficient 
guards  about  said  saw,  defendant  negligently  permitted  plaintiff 
to  work  thereon,  sufficiently  show  knowledge  of  the  conditions 
on  defendant's  part  Paul  Mfg.  Co.  v.  Racine,  695, 699  (7). 

71.  Complaint. —  Master  and  Servant. —  Operation  of  Railroad 
Sivitch. — Injury  to  Manufacturing  Company's  Servant. — A  com- 
plaint alleging  that  defendant  manufacturing  company  permitted 
a  railroad  company  to  operate  a  private  switch  in  the  manufac- 
turing company's  plant,  contrary  to  custom,  knowing  that  such 
operation  would  imperil  plaintiff,  who  was  required  to  cross  such 
switch,  and  failing  to  notify  him  of  such  operation,  to  plaintiff's 
Injury,  is  bad,  since  it  fails  to  show  (1)  that  defendant  knew 
that  plaintiff  was  ignorant  of  the  danger,  (2)  that  if  warning  had 
been  given  plaintiff  could  have  escaped,  and  (3)  that  defendant 
knew  of  the  railroad  company's  action  in  time  to  notify  plaintiff 
thereof.  Chicago,  etc.,  R.  Co.  v.  Hendrix,  411, 420  (6) . 
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72.  Complaint, —  Master  and  Servant. —  Factory  Act. —  DangeroM 
Machinery. — A  complaint  under  §9  of  the  factory  act  ({8029 
Bums  1008,  Acts  1899,  p.  231)  must  allege  that  it  was  practicable 
to  guard  the  dangerous  machinery  on  which  plaintiff  was  injured; 
and  the  plaintiff  can  recover  only  by  showing  that  such  machine 
was  of  the  class  specifically  enumerated  in  such  statute. 

Jenkins  v.  LaFayette,  etc..  Paper  Co.,  463, 464  (1). 

73.  Complaint. — Master  and  Servant. — Injunction. — Multiplicity  of 
Actions. — Damages. — Avoidance  of  Jury  Trial. — A  complaint  by  a 
company  to  prevent  its  several  servants  who  were  injured  by  its 
alleged  negligence  from  bringing  separate  actions  for  damages  is 
not  sufficient,  if  such  suit  were  maintainable  in  any  event,  unless 
it  completely  negatives  every  possible  liability  to  any  one  of  the 
injured  persons.  Vandalia  Coal  Co.  v.  Lawson,  226, 255  (21). 

74.  Complaint. —  Master  and  Servant. —  Unguarded  Saw. —  Prox- 
imate Cause. — ^A  complaint  alleging  that  a  servant  was  w(Nrking 
at  an  unguarded  saw  and  that  his  foot  slipped  causing  him  to  fall 
and  his  arm  to  be  cauglit  on  such  saw,  to  his  injury,  shows  that 
the  failure  to  guard  the  saw  was  the  proximate  cause  of  his 
Injury.        Evansville  Hoop,  etc.,  Co.  v.  Bailey,  153, 156  ( 1 ) ,  160  ( 1 ) . 

75.  Complaint. — Mines. — Failure  to  Furnish  Props. — Notice. — A 
complaint  alleging  that  the  defendant  coal  mining  company  neg- 
ligently failed  to  deliver  to  the  plaintiff  miner  the  necessary 
props  for  his  room,  that  plaintiff  requested  the  same  by  posting 
his  requisition  upon  the  black t)oard  and  by  sending  notice  orally 
through  the  driver,  to  plaintiff's  injury,  is  sufficient,  an  allegation 
that  it  was  customary  to  notify  defendant  by  sending  word  by  the 
driver  being  unnecessary.     Collins  Coal  Co.  v.  DePugh,  648,  G50-  ( 1 ) . 

76.  Complaint. — Municipal  Corporations. — Obstructions  of  Streets. 
— A  complaint  showing  that  the  plaintiff,  a  traveler,  was  injured 
upon  a  street,  sufficiently  shows  that  such  city  owed  him  a  duty 
to  exercise  ordinary  care  to  keep  its  streets  in  a  safe  condition. 

City  of  Laporte  v.  Oshom,  100, 103  (2). 

77.  Complaint. — Municipal  Corporations. — Streets. — Obstructions. — 
Lights. — ^A  complaint  alleging  that  defendant  city  negligently  per- 
mitted a  certain  obstruction  to  remain  in  a  certain  street  *'with- 
out  placing  around,  or  at  the  same,  any  safeguards,  railing  or 
lights,"  showB,  by  direct  averment,  the  want  of  lights  at  such  ob- 
struction. City  of  Laporte  v.  Oshorn,  100, 103  (4) . 

78.  Complaint. —  Municipal  Corporations. —  Defective  Streets. — 
Proximate  Cause. — A  complaint  alleging  that  defendant  city  neg- 
ligently permitted  certain  obstructions  to  remain,  without  signal, 
in  a  street,  and  that  plaintiff,  at  night  and  *Vithout  being  able 
to  see"  the  same  "by  reason  of  the  darkness,"  drove  against  the 
same,  frightening  his  horses  and  causing  them  to  run  aw^ay,  to 
his  injury,  shows  that  the  city's  negligence  was  the  proximate 
cause  of  the  injury.  City  of  Laporte  v.  Oshom,  100, 104  (7). 

79.  Complaint. —  Municipal  Corporations. —  Defective  Streets. — 
Darkness. — A  complaint  alleging  that  the  plaintiff  drove  against 
an  obstruction  in  the  street  at  night  sufficiently  shows  that  it 
was  dark  at  the  time.  City  of  Laporte  v.  Oshom,  100, 105  (9). 

80.  Complaint. — Municipal  Corporations. — Defective  Streets. — In- 
jurieft. — A  complaint  by  a  pedestrian  alleging  that  defendant  town 
constructed  an  open  ditch  in  a  certain  street  and  left  It  un- 
guarded, that  a  culvert  without  guard-rails  was  erected  across 
same,  that  the  town  negligently  failed  to  light  such  place,  that 
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the  plaintiff,  without  any  knowledge  of  snch  condition,  undertook 
to  walk  along  such  street  in  the  night-time  and  fell  into  such 
ditch,  to  her  injury,  states  a  cause  of  action. 

Toum  of  Spencer  v.  May  field,  134, 136  ( 1 ) . 

81.  Complaint — Municipal  Corporations, — Defective  Streets. — Ad- 
jacent Dangers. — ^The  want  of  a  sufficient  railing  or  barrier  to  pre- 
vent travelers  upon  a  street  from  running  into  some  dangerous 
excavation  or  obstruction  adjacent  to  the  street  and  in  the  gen- 
eral direction  thereof,  may  be  described  as  a  defect  in  the  street 
itself.  Town  of  Spencer  v.  May  field,  134, 140  ( 2 ) . 

82.  Complaint. — Duty. — Municipal  Corporations. — Defective  Side- 
walks. — ^A  complaint  against  a  city  for  injuries  caused  by  a  de- 
fective sidewalk,  must  set  out  facts  showing  a  duty  owing  by 
defendant  to  the  plaintiff,  and  a  breach  thereof  by  defendant,  to 
plaintiff's  injury.  City  of  LaFayctte  v.  West,  325, 327  (2) . 

83.  Complaint. — Municipal  Corporations. — Defective  Sidewalks. — ^A 
complaint  alleging  that  defendant  city  negligently  maintained  a 
covered  culvert  depressed  about  six  inches  below  the  adjacent 
flagstones,  that  such  stones  had  been  allowed  to  wear  slippery, 
and  that  as  plaintiff  passed  over  them  her  foot  slipped  from  one 
of  them  into  such  depression  and  she  fell,  to  her  injury,  is  suffi- 
cient on  a  motion  in  arrest  of  judgment 

City  of  LaFayette  v.  West,  325, 327  (3) . 

84.  Complaint. — Contributory  Negligence. — Municipal  Corporations. 
— Defective  Sidewalks. — Notice. — ^A  complaint  alleging  that  the 
plaintiff  carefully  and  cautiously  attempted  to  step  across  a  de- 
pressed culvert  in  the  sidewalk,  and  in  so  doing  stepped  upon  a 
slfck  flagstone,  thereby  slipping,  to  her  injury,  does  not  show  con- 
tributory negligence.  City  of  LaFayette  v.  West,  325, 329  ( 7 ) . 

85.  Complaint. — Municipal  Corporations. — Street  Improvements. — 
Petitions. — Vote  of  Trustees. — Towns. — A  complaint  alleging  that 
a  petition  for  the  making  of  street  improvements  was  filed  with 
the  town  trustees,  but  failing  to  show  that  such  petition  was 
signed  by  the  requisite  number  of  qualified  freeholders,  is  never- 
theless sufficient,  where  it  shows  that  two-thirds  of  the  town 
trustees  voted  to  construct  the  Improvements. 

Dalyr.  Higman,  357  ( 1 ) . 

86.  Complaint, —  Negativing  Contributory  Negligence. —  Personal 
Property. — Damages. — In  an  action  for  damages  to  personal  prop- 
erty, the  plaintiff  must  allege  directly,  or  by  necessary  implica- 
tion, freedom  from  contributory  negligence. 

Pottery.  Ft.  Wayne,  etc.,  Traction  Co.,  427, 428  (1). 

87.  Complaint. — Negativing  Contributory  Negligence. — Failure  to 
Look  for  Street-Car. — A  complaint  against  a  street  railroad  com- 
pany for  damaging  plaintiff's  carriage,  and  showing  that  plain- 
tiffs servant  drove  up  the  street  and  onto  the  track,  but  failing 
to  allege  that  he  looked  for  a  car,  is  bad,  since  it  fails  completely 
to  negative  contributory  negligence. 

Potter  V.  Ft.  Wayne,  etc..  Traction  Co.,  427, 428  (2). 

88.  Complaint. — Contributory  Negligence. — Contributory  negligence 
constitutes  a  defense;  and  a  complaint  which  does  not  affirma- 
tively show  such  negligence  on  the  part  of  plaintiff  is  sufficient. 

City  of  LaFayette  v.  West,  325.  328  «>) . 

80.  Complaint. — Negligence. — Proximate  Cause. — General  Allega- 
tions,— A  general  allegation  that  plaintiff's  injuries  were  caused 
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by  the  negligence  of  defendant,  without  pointing  out  the  specific 
acts  thereof,   is  insufficient 

Evansville  Hoop,  etc.,  Co.  v.  Bailey,  153, 158  (6). 

90.  Complaint. — Nuisance. — yegligence. — ^A  complaint  alleging  that 
defendant  company  owned  certain  oil-wells,  that  it  caused  crude 
oil  and  salt  water  to  flow  over  plalntlfTs  land,  injuring  the  land 
and  crops,  destroying  the  well,  and  emitting  noisome  odors,  to 
plaintilTs  damage,  is  grounded  upon  the  maintenance  of  a  nui- 
sance, and  not  upon  negligence. 

Ohio  Oil  Co.  V.  Westfalh  661, 663  (1). 

91.  Complaint. — Names. — Initials. — Appeal. — The  failure  of  the 
plaintiff,  in  his  complaint,  to  use  the  full  Christian  names  of  de- 
fendants cannot  be  questioned  for  the  first  time  on  appeal. 

Helms  V.  Appleton,  482, 485  (2). 

92.  Complaint. — Allegations. — Parties. — Representative  Capacity. — 
A  complaint  whoRe  caption  is,  "The  State  of  Indiana,  ex  rel.  Otis 
P.  Crim,  Auditor  of  Madison  County  v.  ♦  ♦  t,"  and  which 
begins,  'The  State  of  Indiana,  on  the  relation  of  Otis  P.  Crim,  as 
auditor  of  Madison  county,  complains,''  etc.,  sufficiently  shows  that 
the  relator  was  the  auditor  of  Madison  county. 

Heritage  v.  State,  ex  reU,  595, 597  ( 1 ) . 

93.  Complaint. — Parties. — Corporations. — ^A  complaint  against  the 
''Farmers'  Mutual,"  the  complaint  alleging  that  such  company  is 
a  copartnership,  does  not  prevent  the  defendant,  though  it  an- 
swered in  such  name,  from  denying  the  corporate  existence  of 
such  a  company.  Farmers*  Mutual  v.  Reser,  634, 638  (3). 

94.  Complaint. — Possession. — Notice  to  Quit. — Landlord  and  Ten- 
ant.— A  complaint  for  the  ];x>ssession  of  rented  premises  need  not 
allege  a  demand  for  the  rent  due  in  order  to  determine  the 
tenancy,  where  it  alleges  that  by  contract  the  rent  was  payable 
in  advance,  that  a  failure  to  pay  the  rent  when  due  should  termi- 
nate such  tenancy  without  notice,  and  that,  on  such  failure  to  pay, 
plaintifT  should  have  the  immediate  right  of  possession. 

Ripley  v.  Lemcke,  336, 338  ( 1 ) . 

95.  Complaint. — Quieting  Title. — A  complaint  to  quiet  title  must 
show  that  defendant  claims  some  interest  in  the  land,  adverse  to 
plaintiff,  which  claim  is  unfounded  and  which  is  a  cloud  upon 
plaintiCTs  title.  Garrick  v.  Garrick,  585, 593  (9) . 

96.  Complaint. — Railroads. — Killing  Stock. — ^A  complaint  alleging 
that  defendant  railroad  company  negligently  failed  to  maintain 
a  fence  along  its  track  as  required  by  law,  that  plaintiff's  horse, 
witliout  plaintiff's  negligence,  went  upon  defendant's  track  at 
such  point  and  was  struck  and  killed  by  defendant's  engine,  is 
suflioient,  without  an  allegation  that  the  engine  was  being  used 
in  defendant's  service. 

Baltimore,  etc.,  R.  Co.  v.  Dickey,  509, 511  (1). 

97.  Complaint. —  Railroads. —  Highway  Crossings. —  Contributory 
Negligence. — A  complaint  alleging  that  plaintiff,  while  driving  in 
a  buggy,  approached  a  highway  crossing,  that  as  he  approached 
he  stopped,  looked  and  listened  but  neither  saw  nor  heard  a  train. 
th«nt  when  his  horse's  head  was  within  a  few  feet  of  the  track  and 
plaintiff  had  passed  an  embankment  obstructing  his  vision  In  that 
direi»tioii.  ho  saw  a  train  rar)ldly  approaching,  that  no  whistle  was 
sounded  nor  bell  rung  until  the  train  was  within  seventy  feet  of 
the  crossing,  and  that  the  horse  became  unmanageable  and  was 


INDEX.  807 


PLEABIKQ^-Continned. 


struck  by  the  train,  to  plaintiff's  dama^,  without  any  fault  on 
plamtiff*s  part,  does  not  show  that  plaintiff  was  guilty  of  con- 
tributory negligence.  Cleveland,  etc.,  R.  Co.  v.  Cyr,  19, 21  (3) . 

98.  Complaint, —  Reliflious  flocieties. —  Diversion  of  Property. — 
Rights  of  Members. — A  complaint  alleging  that  the  plaintiffs  are 
the  legal  trustees  of  a  certain  church,  that  the  pastor  and  the 
majority  of  the  members  are  using  the  church  property  for  im- 
moral purposes,  setting  out  the  character  of  such  use,  and  de- 
manding possession  of  such  property,  is  sufficient. 

Yanthis  v.  Kemp.  203, 207  (4), 208  (4). 

09.  Complaint. — Street  Railroads. — **Last  Clear  Chance." — ^A  com- 
plaint alleging  that  plaintiflTs  servant  drove  up  a  certain  street 
and  onto  defendant  street  railroad  company's  track,  and  that  de- 
fendant ran  its  car  against  plaintiff's  carriage,  to  plaintiff's  dam- 
age, falls  to  state  a  case  under  the  rule  of  "last  clear  chance." 

Potter  V.  Ft.  Wayne,  etc..  Traction  Co.,  427, 429  (3) . 

100.  Complaint. — Telegraphs.—Penalty  for  Failure  to  Deliver  Mes- 
sage.— Parties. — A  complaint  against  a  telegraph  company  for  the 
recovery  of  a  penalty  for  its  failure  to  deliver  a  message,  alleg- 
ing that  the  plaintiff  wrote,  paid  for  and  delivered  the  message  to 
the  company,  sufficiently  shows  that  the  plaintiff  is  the  real  party 
in  interest.  Western  Union  Tel.  Co.  v.  Troth,  7, 13  (2) . 

101.  Complaint. — Nuisance. — Telephone  Poles. — Particular  Damage. 
— A  complaint  alleging  that  defendant  maintained  a  telephone 
pole  "in  close  proximity  and  directly  in  front  of  the  main  entrance 
of  plaintiff's  saloon,  that  the  saloon  stands  on  a  street  comer, 
that  the  door  thereto  opens  upon  such  comer,  and  that  such 
pole  stands  on  the  corner,  sufficiently  shows  special  damage  and  a 
nuisance  to  the  plaintiff. 

Merchants  Mut.  Tel.  Co.  v.  Hirschman,  283, 288  (2),  289  (2). 

102.  Complaint. — Theory. — Title  to  Bank-Stock — Notes. — Release. — 
A  complaint  alleging  that  defendant  owed  to  the  plaintiff  a  certain 
note  and  that  he  sold  and  delivered  to  the  plaintiff  in  payment 
thereof  certain  shares  of  bank-stock,  and  claiming  title  to  such 
stock,  and  the  dividends  thereon,  is  not  based  upon  such  note, 
and  answers  thereto,  which  do  not  deny  the  complaint,  and  which 
show  the  payment,  release,  satisfaction  and  discharge  of  such 
note  by  the  defendant  are  bad.  Hillv.Kerstetter,l,S  (1). 

103.  Complaint. —  Contracts. —  Express. —  Implied. —  Variance. — 
Where  a  complaint  alleges  that  defendant  agreed  to  pay  to  plain- 
tiff the  reasonable  value  of  gravel  taken,  and  the  evidence  failed 
to  show  such  agreement,  a  recovery  is  proper  under  an  implied 
contract         Indianapolis  Coal  Traction  Co.  v.  Dalton,  330, 335  (6) . 

104.  Complaint. — Estates. — Waste. — Injunction.— A  complaint  by 
the  owner  of  the  fee  against  the  life  tenant  for  permitting  the 
buildings  on  the  land  to  fall  into  decay,  w^hich  fails  to  show  that 
such  tenant  Is  insolvent,  that  the  damage  may  not  be  repaired, 
that  the  tenant  w^ill  not  make  such  repairs  in  the  future,  or  that 
the  damages  may  not  be  fully  compensated,  is  insufficient. 

Qleason  v.  Gleason,  426, 427  (1) 

POSSESSION— 

See  Ejectment;   Limitation  of  Actions;    Specific  Pebfobmance. 
Complaint  for,  see  Pleading,  94;   Ripley  v.  Lemcke,  336,  338  (1). 
Proof  of,  unnecessary,  where  defense  is  made,  see  Tbial,  83. 
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POWERS— 

See  Dexds. 

PBINCIPAL  AND  AGENT— 

See  Vendor  and  Pubchaseb. 

Authority  of  agent  to  contract  for  delivery  beyond  his  line,  see 
Railroads,  11. 

Instructions  in  actions  concerning,  see  Trial,  42,  43. 

1.  Authority, — Termination  of, — In  a  continuous  transaction  or  ne- 
gotiation the  authority  of  an  agent  does  not  expire  by  the  per- 
formance of  a  single  act,  however  important 

Wolcott  V.  Hayes,  578, 584  ( 1 ) . 

2.  Authority. — Evidence, — Notes. — ^Evidence  that  a  son  conducted 
his  mother's  business  generally,  made  the  loan  in  question  and 
that  the  borrower  thought  for  a  long  time  afterward  that  such 
son  was  the  i)rineipal  therein,  making  payments  directly  to  Iilm 
and  also  to  the  mother,  without  objection  from  mother  or  son, 
sufficiently  shows  that  the  son  was  authorized  *to  receive  pay- 
ments thereon.  EUison  v.  Flint,  276, 278  ( 2 ) . 

3.  Deposits. — Checking. — Banks. — ^An  agent  authorized  to  deposit 
money  for  another  in  a  bank,  has  no  implied  authority  to  check 
out  such  money.  Second  Nat.  Bank  v.  Qibhoney,  492, 498  (S) . 

4.  Collusion  of  Agent. — Compensation. — Guardian  and  Ward. — A 
real  estate  agent  who  contracted  with  a  guardian  to  sell  his 
ward's  real  estate,  who  procured  a  bidder  and  tried  to  dissuade 
others  from  bidding  thereon,  has  no  right  to  compensation. 

Trees  v.  MUlikan,  256. 261  (4) . 

5.  Railroads. — Contracts. — Authority. —  Negligence. —  Questions  for 
Jury. — In  an  action  against  the  initial  railroad  carrier,  for  dam- 
ages to  a  shipment  of  hogs,  the  questions  whether  the  shipper 
made  a  special  contract,  as  claimed,  whether  the  railroad  agent 
had  authority  to  make  such  contract,  and  whether  there  was  neg- 
ligence by  defendant  or  its  connecting  lines,  were  for  the  Jury. 

Lake  Erie,  etc.,  R.  Co.  v.  Seeley,  70, 73  (4) . 

6.  Railroads. — Contracts  to  Deliver  Ooods  Beyond  Their  Ovm  lAnes. 
— Agents  of  railroad  companies,  contracting  to  deliver  goods  be- 
yond their  own  lines,  must  be  shown  to  be  authorized  so  to  do. 
such  authority  being  shown  by  express  delegation  thereof,  or  by 
conduct  from  which  such  authority  may  be  implied. 

lAike  Erie,  etc,  R.  Co.  v.  Seeley,  70, 73  (3 ) . 

PBINCIPAL  AND  SUBETY— 

See  Work  and  Labor. 

Release  of  surety,  in  street  paving  contract,  see  Contracts,  2 ;  Na- 
tional Surety  Co.  v,  Maag,  16,  18  (1). 

Bail  bond,  see  Criminal  Law. 

Instruction  as  to  discharge  of  surety,  see  Trial,  56. 

1.  Notes. — Absolute  Promise. — Collection  of.  Before  Payment  of 
Debt. — Where  an  indemnitor's  promise  to  pay  the  debt  is  direct, 
an  action  will  lie  thereon  before  payment  of  the  debt  is  made 
by  the  person  indemnified.  Helms  v.  Appleton,  ^82, 485  (3). 

2.  Notes. — Conditional  Promise. — ^Where  an  indemnitor  gave  his 
note  to  certain  payees,  on  the  back  of  which  note  was  a  memo- 
randum providing  that  the  note  should  be  collectible  in  case  an- 
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other  debt  due  from  such  payees  was  wholly  or  partly  unpaid,  and 
then  only  in  a  certain  proportionate  amount,  he  Is  liable  for  the 
whole  sum,  where  it  is  shown  that  the  note  is  past  due  and  none 
of  such  debt  due  from  the  payees  is  paid. 

Helms  y.  Appleton,  482, 486  (4) . 


SherifTs  Return, — Foreign  Corporations, — A  sherifTs  return  show- 
ing that  the  summons  was  served  on  a  foreign  insurance  com- 
pany's agent  within  the  county,  and  showing  that  none  of  the 
officers  of  the  company  could  be  found  In  the  county  is  sufficient, 
and  a  denial  of  the  agency  of  the  person  served  can  be  deter- 
mined only  upon  a  proper  plea. 

Workingmen's  Mutual,  etc.,  Assn,  v.  Stcanson,  379, 381  (1). 

PBOMISSOBY  KOTES— 

See  Bills  and  Notes. 

PBOSECTJTING  ATTOBNEY&- 
Duties  of,  see  Divobce. 

PBOXIMATE  CATTSE— 
See  Negliqenge. 

PUBLIC  POLICY— 

Renting  for  saloon  purposes,  see  Landlord  and  Tenant. 
Amount  involved,  see  Real  Pbopebty,  1. 

QTTANTTTM  MEBUIT— 
See  Pleading,  41. 

QUIETING  TITLE— 

As  to  new  trial  in  suit  for,  see  New  Trial,  11. 

Complaint  for,  see  Pleading,  95;   Qarrick  v.  Oarrick,  585,  593  (9). 

Judgment  on  pleadings,  see  Trial,  75. 


See  Carriers  ;  Damages  ;  Eminent  Domain  ;  Evidence  ;  Master 
AND  Servant;  Negligence;  Pleading;  Principal  ai*d  Agent; 
Street  Railroads. 

Gist  of  actions  against,  for  personal  injuries,  is  negligence,  see  Ac- 
tion, 7;  Louisville,  etc.,  R,  Co.  v.  Lintoti,  709,  714  (5). 

Contract  to  keep  street  between  its  tracks  in  repair  does  not  re- 
quire paving  anew,  see  Contracts,  21 ;  Indianapolis^  etc,  R.  Co, 
V.  Totcn  of  New  Castle,  407,  472  (3). 

Use  of  streets,  see  Municipal  Corporations. 

Instructions  in  actions  against,  see  Trial,  44-50. 

1.  Duties, — Relief  from. — Contracts, — ^An  operating  railroad  com- 
pany cannot,  by  contract  with  the  track  owning  railroad  company, 
relieve  itself  from  Its  duties  as  a  carrier. 

Louisvilley  etc.,  R.  Co,  v.  Linton,  709,  712  (2) . 

2.  Liability  of  Track  Owning  Company. — A  track  owning  railroad 
company  is  liable  for  injuries  received  by  reason  of  defects  in 
the  track.  Louisville,  etc.,  R,  Co.  v.  Linton,  709, 716  (6) . 
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3.  Rights  of  Way. — Abandonment. — Reversion, — ^When  a  railroad 
company  abandons  land  condemned  for  a  right  of  way,  the  title 
reverts  to  the  owner  of  the  fee,  and  he  may  recover  damages  for 
its  subsequent  use. 

Miller  v.  Cincinnati,  etc.,  St.  R.  Co.,  540, 545  (G). 

4.  Eminent  Domain. — Damages. — Where  a  railroad  company  con- 
demned a  strip  of  land  for  "highway  purposes'*  and  an  adjoining 
strip  for  **raiIroad  purposes,*'  and  by  agreement  permitted  an  in- 
terurban  railroad  company  to  use  a  strip  containing  a  part  of 
each  of  said  strips,  such  interurbau  company  is  liable  in  dam- 
ages to  the  owner  of  the  laud  for  the  use  of  such  strip. 

Miller  v.  Cincinnati,  etc.,  8t.  R.  Co.,  540, 545  (7) . 

5.  Private  Switches. — License  bg  Invitation. — A  railroad  company 
operating  a  switch  upon  the  premises  of  a  private  manufacturing 
company  is  a  licensee  by  invitation. 

•  Chicago,  etc.,  R.  Co.  v.  Hendrix,  411, 415  ( 1 ) . 

6.  Operating  Private  Switches. — Servants  of  Manufacturing  Com- 
pany. — Licensees. — ^A  railroad  company  operating  a  switch  upon 
the  premises  of  a  manufacturing  company,  and  an  employe  of 
such  manufacturing  company,  who  necessarily  crosses  such  switch, 
are  licensees  by  invitation,  and  sucli  railroad  company  is  under 
the  duty  of  exercising  ordinary  care  to  prevent  Injuries  to  such 
servant  Chicago,  etc.,  R.  Co.  v.  Ucndrix,  411, 415  (2) . 

7.  Private  Switch  to  Manufacturing  Company. — Operation. — Injury 
to  Servant  of  Manufacturing  Company. — Megligence. — Contribu- 
tory.— Jury. — Evidence  showing  that  a  railroad  company  built  a 
switch  upon  the  premises  of  a  manufacturing  company,  the  for- 
mer owning  the  track,  that  the  plaintiff  was  a  servant  of  such 
manufacturing  company  and  was  required  to  cross  such  switch, 
that  the  railroad  company's  custom  was  never  to  operate  uiwn 
the  switch  at  any  time  during  the  working  hours  of  such  manu- 
facturing company,  that  on  the  day  in  question,  while  the  plaintiff, 
during  working  hours,  was  crossing  such  track  between  two  box- 
cars, and  without  notice  to  plaintiff,  such  company  suddenly 
backed  against  one  of  such  box-cars,  causing  it  to  rebound  against 
the  plaintiff,  to  his  damage,  sustains  a  verdict  for  the  plaintiff 
that  the  railroad  company  was  negligent  and  the  plaintiff  free 
from  contributory  negligence. 

Chicago,  etc.,  R.  Co.  v.  Hendrix,  411, 410  (4). 

8.  Killing  Stock. — Failure  to  Fence. — Justification. — Question  for 
Jury. — Whether  the  maintenance  of  a  cattle-guard  at  a  certain 
point  along  the  railroad  track  would  t)e  a  sufficient  menace  to  the 
safety  of  a  railroad  company's  employes  in  operating  its  trains  to 
justify  its  failure  to  maintain  same  is  a  quj^stion  for  the  jury. 

Baltimore,  etc,  R.  Co.  v.  Dickey,  509,  511(2). 

9.  Safe  Ways, — Cattle-Ouards. — Stations. — ^Railroad  companies  are 
liable  to  their  servants  for  the  maintenance  of  cattle-guards, 
fences,  and  wing  fences  at  their  stations  or  sidetracks,  thereby  en- 
hancing the  dangers  to  such  employes. 

Baltimore,  etc.,  R.  Co.  v.  Dickey,  oOO,  512  (3). 

10.  Oral  Contract  for  Shipment. — Subsequent  WHtten  Contract.— 
Defense. — ^An  action  may  be  maintained  under  an  oral  freight 
contract  for  damages  sustained  prior  to  the  execution  of  a  sub- 
sequent written  contract  unless  such  written  contract  contains 
an  express  provision  destroying  such  right  of  action,  such  com- 
pany's subsequent  contract  rights  constituting  a  defense. 

Lake  Eric,  etc.,  R.  Co.  v.  Sceley,  70, 73  (5). 
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IL  Contracia  to  Deliver  Freight  Beyond  Company^a  Lines. — Ain- 
thority  of  A4fenU — Evidence, — ^Authority  ou  behalf  of  a  railroad 
company's  agent  to  contract  to  deliver  freight  beyond  its  own 
lines  may  be  inferred  from  the  fact  that  similar  contracts  had 
been  made  extending  over  a  number  of  years. 

Lake  Erie,  etc,,  R.  Co,  v.  Seeley,  70, 74  (6). 

12.  Shipping  Hogs. — Negligence, — Evidence  showing  that  the  plain- 
tiff shipped  a  car-load  of  hogs  under  a  contract  requiring  the 
railroad  company  to  deliver  such  hogs  at  a  point  beyond  its  lines, 
that  there  was  a  delay  of  a  half-day  in  the  arrival  at  destination, 
and  that,  upon  arrival,  the  car  was  dry  and  dusty,  supports  a  ver- 
dict that  the  carrier  was  guilty  of  negligence  therein. 

Lake  Erie,  etc.,  It.  Co.  v.  Seeley,  70,  74  (7). 

13.  Rights  of  Way. — Fences. — Construction. — Where  a  railroad 
company,  having  no  fence  enclosing  its  right  of  way,  refuses,  upon 
notice  from  an  abutting  landowner,  to  build  one,  such  landowner, 
under  §5448  Burns  1908,  Acts  1885,  p.  224,  §2,  has  the  right,  after 
giving  thirty  days'  written  notice  to  the  company,  to  construct 
such  fence  and  charge  the  cost  thereof  to  the  company. 

Vandalia  R.  Co.  v.  McAninch,  221, 223  (3) . 

14.  Rights  of  Way, — Fences. — For  Whose  Benefit. — The  purpose 
of  laws  requiring  railroad  companies  to  fence  their  rights  of  way 
Is  to  safeguard  passengers. 

Vandalia  R.  Co.  v.  McAninch,  221, 224  (4). 

15.  Street  Crossings. — Signals. — Negligence. — Where  a  railroad 
company  gives  the  statutory  signals  at  a  street  crossing  It  has 
discharged  its  duty,  and  negligence  cannot  be  imputed  against 
it  on  account  of  any  conditions  which  may  render  such  signals 
inadequate.  Pittsburgh,  etc.,  R,  Co.  v.  Lynch,  111,  180  (2). 

16.  Using  Streets. — Statutory  Signals. — Care. — ^The  giving  of  the 
statutory  signals  by  a  railroad  company  using  the  streets  does  not 
wholly  absolve  it  from  its  duty  to  care  for  others  using  such 
streets.  Pittsburgh,  etc.,  R.  Co.  v.  Lynch,  177, 180  (4) . 

17.  Street  Crossings. —  Negligence. —  Contributory. —  When  Infer- 
ences for  Jury. — The  questions  of  negligence  and  contributory 
negligence  on  the  part  of  a  railroad  company  and  the  driver  of 
a  buggy,  the  evidence  showing  that  the  driver  stopped,  alighted, 
looked  and  listened  for  a  train,  but  neither  saw  nor  heard  any, 
that  he  drove  upon  the  track,  looking  and  listening,  the  company's 
cars  obstructing  the  vision,  and  was  struck  by  a  train,  are  for  the 
Jury.  Pittsburgh,  etc.,  R,  Co.  v.  Lynch,  177, 184  (7). 

18.  Highicay  Crossings. — Contributory  Negligence. — Question  for 
Jury. — Whether  the  plaintiff's  conduct  in  attempting  to  cross  a 
railroad  track  was  that  of  a  reasonably  prudent  man  is  a  ques- 
tion of  fact,  and  ordinarily  for  the  Jury. 

Cleveland,  etc.,  R.  Co.  v.*  Cyr,  19, 23  (4). 

19.  Crossings. — Travelers. —  Negligence. —  Evidence. —  Question  for 
Jury.-— Where  the  evidence  shows  that  the  plaintiff,  driving  In  a 
buggy,  at  125  feet  from  the  crossing,  listened  for  a  train,  that,  at 
sixty  feet  he  stopped,  looked  and  listened,  and  then  drove  toward 
the  crossing,  that  after  passing  an  obstruction  and  when  within 
eight  feet  of  the  track  he  saw  the  train  coming,  frightening  his 
horse,  to  plaintiff's  damage,  the  questions  of  negligence  and  con- 
tributory negligence  are  for  the  Jury. 

Cleveland^  etc.,  R.  Co.  v.  Cyr,  Id,  24  (9) . 
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BEAL  PROPEBTY— 

See  Boundaries  ;  Contracts  ;  Descjent  and  Distribution  ;  Eject- 
ment; Estates;  Executors  and  Administrators;  Mortgages; 
Keugious  Societies;  Trusts. 

Parol  conveyances,  within  statute  of  frauds,  see  Frauds,  Statutb 
of;   Fuelling  v.  Fuesse,  441,  446  (7). 

Recovery  of  possession  of,  see  Limitation  of  Actions. 

Special  answer  denying  possession  of,  see  Pleading,  15. 

1.  Boundaries, — Small  Amount  Involved. — Public  Policy, — Although 
the  amount  involved  in  a  suit  to  quiet  title  to  a  disputed  tract  of 
land  is  small,  it  is  against  public  policy  to  permit  the  recovery  of 
lands  apparently  belonging  to  another  without  clear  proof  of  title. 

Fuelling  v.  Fuesae,  441, 449  (15). 

2.  Defective  Deeds, — Adverse  Possession, — Boundaries. — Where 
plaintiff  sued  defendant  for  gravel  removed  from  a  creek,  the 
plaiutitTs  deed,  made  in  1874,  and  describing  his  land  as  lying 
on  the  west  side  of  such  creek  and  bounded  by  the  west  bank 
thereof,  the  presumption  Is,  on  a  verdict  for  plaintifiT,  that  the 
deed  was  defective,  that  the  middle  of  the  stream  was  the  true 
line,  and  that  plaintiff  had  title  to  such  portion  by  adverse  pos- 

'  session.  Indian  apolis  Coal  Traction  Co.  v.  Dalton,  330, 335  ( 8) . 

BEFOBKATION— 

New  trial,  as  of  right,  not  demandable,  see  New  T&ial,  11;  Oar- 
rick  V.  Qarrick,  585,  591  (8). 

Special  findings  showing  right  to,  see  Trial,  92. 

Leases. — Subsequent  Purchaser  xoith  Notice. — Equitu. — ^Equity  courts 
have  power  to  reform  written  leases,  even  as  against  a  subse- 
quent purchaser  with  notice.  Bemmy.  Landon^  91,  dG  {!), 

BELIGIOXTS  SOCIETIES— 

Complaint  by  trustees  of,  to  recover  property,  see  Pleading,  98L 

1.  Doctrine. — Property  Rights.— Courts. — Courts  cannot  determine 
doctrinal  religious  controversies,  except  where  they  are  incident- 
ally Involved  in  a  determination  of  property  rights. 

Yanthisy.  Kemp, 20S, 206  (1),206  (1). 

2.  Creed. — Ifemhership. —  Powers  of  Majority. —  Property. — The 
majority  of  the  members  of  a  church  cannot  appropriate  the 
church  property  to  practices  and  usages  in  violation  of  the  adopt- 
ed faith  and  teachings  of  such  church,  adherence  to  such  faith 
and  teachings  being  a  condition  of  membership. 

Yanthis  v.  Kemp, 203, 205  (2),  206  (2), 207  (2). 

3.  Property. — Title. — Trusts, — ^The  property  of  a  religious  denomi- 
nation is  held  in  trust  for  the  promulgation  of  the  doctrines  of 
such  denomination :  and  the  title  to  such  property  Is  in  that  part 
of  the  denomination  which  is  acting  in  harmony  with  its  laws, 
customs,  and  principles.  Yanthis  v.  Kemp,  203, 206  (3). 


See  Deeds. 


See  Pu&ADiNO. 
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"BBPTJDIATION"— 

See  Words  miD  Phrases,  1. 

BES  GESTAS— 

See  EviDENCK. 

BES  JUDICATA— 

See  Judgment. 

BEVEBSION— 

Of  right  of  way,  see  Railroads,  3. 

BEVIEW-^ 

Of  Judgment,  see  Judgment,  9. 


See  Hi«HWAT8. 


See  Contracts;   Damages;   Deeds;   Vendor  and  Purchaser. 
Of  real  property,  contracts  for,  see  Contracts. 
Of  stock,  see  Corporations. 

SAIiOOKS— 

See  Intoxicatxng  Liquors. 

SCHOOIiS— 

1.  Buildings, — Contracts. — Permission  of  Council. — Statutes, — ^Un- 
der 86497  Burns  1908,  Acts  19a3,  p.  417,  §7,  authorizing  the  board 
of  school  trustees  in  any  city  having  a  population  of  over  30,000 
and  less  than  30,500,  with  the  consent  of  the  common  council, 
to  enter  into  any  contract  for  the  erection  of  a  school  building, 
there  can  be  no  recovery  on  a  contract,  made  without  the  consent 
of  the  common  council,  which  involved  more  than  a  mere  change 
in  the  original  plans,  and  which  was  entered  into  with  one  other 
than  the  original  contractor. 

mattery  v.  School  City  of  South  Bend,  58, 62  ( 2 ) . 

2.  Contracts, — Officers,  —  Poicers  of,  —  Limitations.  —  Notice. — All 
persons  are  conclusively  presumed  to  take  notice  of  the  statutory 
limitations  on  the  authority  of  school  boards  to  enter  into  con- 
tracts for  the  construction  of  school  buildings. 

Slattery  v.  School  City  of  South  Bend,  58, 63  (3) . 

SET-Orr  AND  GOUm^EBCLAI^— 

Personal  debt  of  administrator  to  estate  may  be  set  off  against  serv- 
ice account,  see  Execx:tors  and  Administrators,  5;  Moore  v. 
State,  ex  rel.,  387,  398  (7). 

SETTLEMENT— 

See  Compromise  and  Settlement. 


Return  to  summons  against  foreign  corporation,  see  Process. 
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See  MuiaciPAi.  Gobposations. 


See  Libel  and  Slandeb. 


See  Tbial,  84-d3. 

Omission  to  find  facts  necessary  to  defense  is  a  finding  against  sach 
defense,  see  Appeal,  58;  Garretsan  y.  Oarretson,  688»  691  (1). 

SPECTFIG  PEBFOBMANCE— 

See  CoNTBACTS ;  Vendob  Ain>  Pubchaseb. 

Possession. — Statute  of  Frauds. — ^Where  a  vendee  sues  for  the  spe- 
cific performance  of  an  oral  contract  for  the  sale  of  land,  claiming 
that  his  possession  is  sufficient  to  take  the  contract  out  of  the 
statute  of  frauds,  he  must  show  a  possession  pursuant  to  such 
contract  Garrick  v.  Garrick,  585, 595  ( 11 ) . 

STATUTE  OP  PEATTDS— 
See  Fbauds,  Statute  of. 

STATUTES— 

For  statutes  cited  and  construed,  see  p.  xziz. 
See  Adoption. 

1.  Factory  Act. — Purpose. — ^The  purpose  of  section  nine  of  the  fac- 
tory act  (Act8  1890,  p.  231,  §8029  Burns  1908)  was  to  prevent  in- 
juries to  servants  by  compelling  factory  owners  to  guard  their 
dangerous  machinery. 

Evansville  Hoop,  etc.,  Co.  v.  Bailey,  153, 159  (7),  164  (7). 

2.  Factory  Act. — Dangerous  Machinery. — **Vats.** — "Gearing.** — 
"Liner." — A  "liner,"  being  a  large  cylindrical  roller  filled  with  hot 
steam,  revolving  on  an  iron  frame,  and  used  in  the  manufacture 
of  pasteimard  boxes,  does  not  come  within  the  terms  "vat"  or 
"gearing."  as  used  in  §9  of  the  factory  act  (§8029  Bums  1908, 
Acts  1809,  p.  231 ) . 

Jenkins  v.  LaFayette,  etc..  Paper  Co.,  463, 465  (2). 

3.  Words. — Meaning.— The  words  of  a  statute  are  ordinarily  given 
their  plain  and  usual  meaning,  but  technical  words  are  given 
their  technical  Import.  ' 

Jenkins  v.  LaFayette,  etc..  Paper  Co.,  463, 465  (3). 

4.  Factory  Act. — Purpose. — ^The  object  of  section  nine  of  the  fac- 
tory act  (§8020  Burns  1908,  Acts  1899,  p.  231)  was  to  compel  fac- 
tory owners  to  guard  their  dangerous  machinery,  and  thereby  save 
the  employes  from  death  or  injury. 

Crawford  d  McCrimmon  Co.  v.  Gose,  373, 377  (4). 

5.  Factory  Act. — Nulliflcatimi  by  Judicial  Decision. — Under  judi- 
cial decisions  holding  that  under  §8029  Bums  1908,  Acts  1899, 
p.  231,  §9,  requiring  dangerous  machinery  to  be  guarded,  servants 
who  stumble,  slip  or  misjudge,  are  not  protected  thereby,  and  that 
persons  who  purposely  get  hurt  thereby  cannot  recover,  and  that 
the  absence  of  such  required  guard  does  not  constitute  a  proximate 
cause  of  an  injury  received  by  reason  of  the  failure  to  guard,  such 
act  is  practically  nullified. 

Crawford  d  McCrimmon  Co,  v.  Gose,  873, 377  (5). 
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STOCK— 

See  Animals. 


See  COBPORATIONS. 

Complaint  to  recover  stock,  see  Pleading,  54,  55. 

STBEET  BATLBOADS— 

See  Pleadinq,  86,  87. 

Whether  plaintiff  fell  from  the  stopping  of  a  street-car,  question  for 
Jury,  see  Appeal,  65;  Indianapolis  Traction,  etc.,  Co,  v.  Rowe, 
407,  409  (3). 

Contracts  for  paving,  see  Contbacts. 

Use  of  streets,  see  Municipal  Corporations. 

Complaint  against,  for  injuries  to  driver  of  carriage,  see  Pleading, 
99. 

Instructions  In  personal  injury  actions  against,  see  Trial,  34-36, 
53-55. 

Interrogatories  in  actions  against,  see  Trial,  68-70. 

1.  Negligence. — Starting  Car  While  Passenger  is  Alighting, — ^The 
starting  of  a  car  while  a  passenger  is  alighting  constitutes  neg- 
ligence. Indianapolis  Traction,  etc.,  Co,  v.  Miller,  111,  722  (7) . 

2.  Sudden  Stop. — Passengers. — Injury, — Where  a  passenger  upon 
a  street-car  was  l)eing  carried  past  her  destination,  and,  upon 
signal,  the  conductor  caused  the  car  to  come  to  a  sudden  st(^, 
thereby  throwing  such  passenger,  who  had  Just  arisen  preparatory 
to  alighting,  to  her  injury,  the  company  is  guilty  of  negligence. 

•  Richmond  St.,  etc.,  R,  Co.  v.  Beverley,  105, 113  (11) . 

STBEETS— 

See  Municipal  Corporations. 

sxnciDE- 

See  Insurance. 

Because  of  injury  received  on  unguarded  cogwheel,  see  Master  and 
Servant,  12;  Brown  v.  American  Steel,  etc.,  Co.y  560,  568  (10). 

STTBETYSHIP  AND  GTJABANTY— 

See  Principal  and  Surety. 


See  Boundaries. 

StTBVIVAIi— 
See  Action. 

TAXATION— 

yonresidents, — "Notes  and  Mortgages. — Where  a  citizen  and  resident 
of  Vermont  loaned  money  upon  notes  and  mortgages  in  Indiana, 
keeping  such  notes  and  mortgages  in  Vermont,  and  making  loans 
through  applications  furnished  by  an  Indiana  attorney  who  was 
paid  for  his  services,  except  for  cancelations,  by  the  applicant, 
such  notes  and  mortgages  are  not  taxable  in  Indiana. 

Theobald  v.  Clapp,  191, 195  (5). 
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TELSaSAPHS  AND  TELEPHONES* 

See  EjVIDENce;  Emutent  Domain;  Master  and  Servant;  Nbqu- 
oence;  Nuisance. 

Telegrams  may  constitute  contract,  see  Contracts,  29 ;  Fowler  VtU- 
ities  Co.  v.  Chaf!in  Coal  Co,,  438,  440  (5). 

Injuries  to  land  in  placing  poles,  see  Damages,  13 ;  Merchants  MuL 
Tel  Co.  V.  Hirachtnan,  283,  289  (4). 

Companies  may  be  enjoined  from  using  land  without  a  right  thereto, 
see  Injunction,  1,  2 ;  Majenica  Tel,  Co.  v,  Rogers,  306. 

Answer  in  case  of  nuisance  in  erecting,  see  Pleading,  14. 

Complaint  to  compel  removal  of  poles,  see  Pijlading,  61. 

Complaint  against,  for  penalty  for  failure  to  deliver  message,  see 
Pleading,  100;    Western  Union  Tel.  Co.  v.  Troth,  7,  13  (2). 

Complaint  for  nuisance  in  placing  telephone  poles  in  front  of  house, 
see  Pleading,  101. 

Instructions  In  actions  for  wrongful  placing  of  poles,  see  Trial, 
37-41. 

Variance,  see  Trial,  94. 

1.  Location  of  Poles. — Necensity. — Where  a  company  removed  a 
pole  which  constituted  a  nuisance  to  the  plaintilf,  it  sufficiently 
appears  that  there  was  no  public  necessity  for  its  location  at  that 
pohit.  Merchants  Mut.  Tel.  Co.  v.  Hirschman,  283, 291  ( 12) . 

2.  Invading  Private  Lands.— Statutes. — Section  5796  Bums  1908, 
Acts  1903,  p.  204,  giving  telephone  companies,  operating  outside 
of  cities  and  towns,  the  free  use  of  the  highways,  and  providing 
that  they  shall  not  obstruct  ingress  to  nor  egress  from,  any  prem- 
ises, does  not  authorize  a  company  to  invade  private  land  for 
the  purpose  of  stretching  wires  over  it. 

Majenica  Tel.  Co.  v.  Rogers,  306, 3ie  (5). 

3.  Failure  to  Send  Message. — Penalties. — '*Party  Aggrieved." — Un- 
der §5781  Burns  1908,  Acts  1885,  p.  151,  §3,  providing  that  any 
telegraph  company  failing  to  deliver  a  message  "shall  be  liable 
to  any  party  aggrieved  in  a  penalty,"  the  "party  aggrieved"  Is  not 
restricted  to  the  person  whose  name  is  attached  as  sender  of  the 
message,  but  is  the  real  party  in  interest. 

Western  Union  Tel.  Co.  v.  Troth,  7, 11  (1). 

4.  Penalties. — Parties. — Evidence. — ^I'he   presumption   is   that  the 
party  whose  name  is  signed  to  a  message  Is  the  real  party  in  in 
terest  in  sending  such  message,  but  evidence  is  admissible  to  re 
but  such  presumption  and  to  show  that  another  is  the  real  party. 

Western  Union  Tel.  Co.  v.  Troth,  7, 14  (3). 

5.  Claims  for  Damages. — Conditions. — Burden  of  Proof. — ^The  bur- 
den of  proving  that  the  sender  of  a  telegraph  message  failed  to 
make  any  claim  therefor,  within  sixty  days,  as  provided  in  the 
conditions  annexed  to  the  blank  on  which  such  message  was  writ- 
ten, is  upon  the  company. 

Western  Union  Tel.  Co.  v.  Troth,  7, 15  (C). 

6.  Penalty. — Demand. — Evidence. — Evidence  that  the  sender  of  a 
telegraph  message  wrote  to  the  company  within  sixty  days,  claim- 
ing "damages"  for  the  company's  failure  to  deliver  his  message, 
sufficiently  shows  a  claim  made  within  such  time  for  the  "penalty" 
provided  by  statute  (§5781  Bums  1908,  Acts  1885,  p.  151,  §3). 

Western  Union  Tel.  Co.  v.  Troth,  7, 16  (7) , 
TEXT-BOOKS— 

For  text*books  cited,  see  p.  zxzlli. 
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THEOBY— - 

Bee  Pleading. 


Declarations  of,  see  Evidence. 

TOBTS— 

Tenant's  holding  over  constitutes,  see  Pleading,  68;  Holland  v. 
Hummelh  358,  361  (2). 

TOWNS— 

See  Municipal  Cobporations. 

TOWNSHIPS— 

Advisory  Boards, — Powers  to  Bring  Suits, — Township  advisory 
boards,  being  creatures  of  the  statute,  may  maintain  actions  only 
where  expressly  authorized. 

Advisory  Board,  etc,  v.  Levandowsky,  224, 225  ( 1 ) . 

TBADE  MABKS  AND  TBADE  NAMES— 

Use  of  trade  name  not  enjoined,  where  plaintifTs  use  constituted 
a  fraud  upon  public,  see  Injunction,  3;  A.  N.  Chamberlain  Co, 
v.  H.  A,  Chamberlain  Co,,  213. 

TBANSEEB— 

Of  cases  from  Appellate  to  Supreme  Court,  see  Appeal,  59,  60. 

TBESPASS— 

See  Animals. 

Interurban  railroad  companies,  not  liable  for  killing  trespassing 
animals,  where  companies  were  net  negligent,  see  Intebubban 
Railboads  ;  Indianapolis,  etc,,  R.  Co.  v.  Qoar,  89. 


See  Abbitbation  and  Awabd;  Appeal;   Evidence;   New  Tbial. 

Consolidation  of  causes,  see  Action. 

Burden  of  proving  defense,  on  defendant,  see  Appeal,  58 ;  OatTetson 
V.  Oarretson,  688,  691  (1). 

Burden  of  proving  invalidity  of  an  award,  upon  the  one  asserting 
it,  see  Abbitbation  and  Awabd,  4 ;  Heritage  v.  8tate,  ex  rcl.,  595, 
603  (9). 

Agreements  of  attorneys  should  be  kept,  see  Attobney  and  Client  ; 
Floxcers  v.  Poor  man,  528,  535  (8). 

Burden  of  proving  that  plaintiflP  is  a  good  faith  holder  of  a  note  is 
upon  plaintiff,  where  the  maimer  answers  fraud  and  illegality  in 
the  procurement  thereof,  see  Bills  and  Notes,  1 ;  Batesvillc  Bank 
V.  Lehner,  457,  460  (1). 

Burden  of  showing  that  voluntary  conveyance  by  the  father  to 
the  son  was  not  an  advancement,  is  upon  son,  see  Descent  and 
Distbibution,  1;  Stauffer  v.  Martin,  675,  677  (1). 

Burden  of  proving  fraud  in  guardian's  report,  on  the  party  alleging 
it,  see  Guardian  and  Wabd,  4;  Taylor  v.  Taylor,  367.  373  (4). 

Facts,  and  not  inferences,  proper  subjects  for  interrogatories  to  jury, 
see  Negligence,  10;  Richmond  St.,  etc,  R,  Co,  v.  Beverley,  1(^, 
111  (6). 

Vol.  43—52 
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TSIAIi— Continaed. 

Ante-trial  examination  of  relatrix  In  bastardy  case,  cannot  be  re- 
quired, see  Pasties,  1 ;  Walker  v.  Utate,  ex  reU,  605,  (507  (4). 

Interrogatories  to  Jury  may  show  rulings  on  pleadings  harmless,  see 
Pleading,  4;  Parker  Land,  etc.,  Co.  v.  Ayres,  513,  517  (4). 

Special  findings  showing  judgment  on  one  paragraph  renders  rulings 
on  others  harmless,  see  Pleading,  31;  Vandalia  R,  Co.  v.  Mc- 
Aninch,  221,  223  (2). 

Burden  of  proving  that  sender  of  message  failed  to  make  claim, 
upon  company,  see  Telegraphs  and  Telephones,  5;  Western 
Union  Tel.  Co.  v.  Troth,  7,  15  (G). 

1.  Iffsues. — Limiting  hy  Remarks  of  Counsel. — A  remark  by  defend- 
ant's counsel,  on  the  cross-examination  of  piaintilTs  witness,  in 
an  action  by  an  agent  against  a  decedent's  estate,  for  services 
rendered  in  the  sale  of  decedent's  real  estate,  that  "the  only  theory 
of  defense  we  have"  is  that  sucli  agent  was  representing  some- 
body else,  does  not  limit  the  defenses  to  such  (picstion. 

Trees  v.  MiUikan,  25G,  259  (3). 

2.  Burden  of  Proof. — Insuranee. — Warranties. — ^The  burden  of 
proving  that  assured's  warranties  in  his  insurance  application 
were  false  is  uiK)n  the  company  setting  up  such  defense. 

Collins  V.  Catholic  Order  of  Foresters,  549, 555  ( 1 ) . 

3.  Burden  of  Proof. — yegligence. — Proximate  Catise. — ^The  burden 
of  proving  that  plaintifTs  injuries  were  proximately  caused  by  de- 
fendant's negligence  is  upon  plaintiff. 

Brown  v.  American  Steel,  etc.,  Co.,  560, 572  (13). 

4.  Opening  Issues. — Anstrcr. — ^The  refusal  to  permit  an  opening  of 
the  issues  for  the  filing  of  an  answer  which  constitutes  no  defense 
to  the  action,  is  not  erroneous. 

heritage  v.  State,  ex  reL,  5^5. 004  (12). 

5.  Answer. — Sustaining  Demurrer  to. — Introducing  Evidence  There- 
under.— Insurance. — Forfeiture. — Where  the  court  sustained  a  de- 
murrer to  an  answer  showing  a  rule  of  defendant  society  provid- 
ing for  a  forfeiture  of  the  policy  in  suit,  and  defendant  introduced 
such  rule  in  evidence  at  the  trial,  reversible  error  is  not  shown. 

Supreme  Tent,  etc.,  v.  Ethridge,  475, 479  (4) . 

6.  Cross-Exa  win  a  t  ion . — Discretion. — Witn  esses. — In  tcrest. — Appea  J. 
— ^The  latitude  to  be  allowed  on  cross-examination  in  determining 
the  interest,  bias,  or  prejudice  of  a  witness  is  largely  discretionary 
with  the  trial  judge,  whose  decision  will  be  overthrown,  on  ap- 
peal, only  for  abuse  of  such  discretion. 

Indiana  Union  Traction  Co.  v.  Pheanis,  653, 656  (5). 

7.  Examination  of  Party. — Refusal  to  Answer. — Striking  Complaint 
from  Files. — Dismissal. — Where  a  plaintiff  refused  to  answer  cer- 
tain interrogatories  proiK)unded  to  him,  and  the  court  ordered  bis 
complaint  stricken  from  the  files,  the  result  was  equivalent  to  a 
dismissal.  Carlstedt  v.  Rohsenberger,  263, 264  ( 1 ) . 

8.  Examination  of  Party. — Judgment. — Appeal, — Upon  a  failure  or 
refusal,  by  the  plaintiff,  to  answer  interrogatories  propounded  to 
him,  the  defendant  is  not  entitled  to  judgment  on  the  merits,  nor 
has  he  any  right  of  npi>ea1  from  a  judgment  therein  striking  the 
complaint  from  the  files  and  taxing  costs  to  plaintiff. 

Carlstedt  v.  Rohsenberger,  263, 265  (2). 

9.  Instructions. — Duplication. — It  is  not  erroneous  to  refuse  in- 
structions substantially  covered  by  those  given. 

Cleveland,  etc.,  R,  Co.  v.  Cyr,  19, 24  (8). 
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10.  Instructions. — Others  Explanatory. — Burden  of  Proof. — Notes. 
— Where  the  court  Instructed,  in  an  action  on  a  note,  wherein 
affirmatiye  defenses  were  pleaded,  some  of  which  placed  the  bur- 
den of  proof  upon  the  plaintiff,  that  the  burden  of  proving  the 
material  averments  contained  in  sach  answer  was  upon  plaintiff 
"as  stated  in  these  instructions,"  it  is  not  misleading,  where  the 
jury  was  later  Instructed  as  to  the  burden  of  proof  as  to  each 
paragraph.  Nesbitt  v.  Nesbitt,  43, 45  ( 1 ) . 

11.  Instructions, — As  to  Single  Paragraph  of  Answer. — Misleading. 
— Notes. — ^An  instruction  that  the  fourth  paragraph  of  answer 
denies  the  transfer  of  the  note  in  suit  to  the  plaintiff,  and  that  if 
a  preponderance  of  the  evidence  shows  that  it  was  so  transferred, 
the  verdict  should  be  for  plaintiff  for  the  amount  due  together  with 
attorneys'  fees,  is  not  misleading,  where  other  instructions  clearly 
stated  the  law  as  to  the  remainder  of  the  case. 

Nesbitt  V.  Nesbitt,  43, 45  (2). , 

12.  Instructions. —  Supplementary. —  Instructions  must  be  consid- 
ered together,  and  an  Indefinite  instruction  which  is  supplemented 
by  another  which  is  definite,  is  not  improper. 

Indianapolis  Traction,  etc.,  Co.,  v.  Miller,  717, 719  (2). 

13.  Instructions. — Recovery  Upon  "Otie  or  Both  Paragraphs"  of 
Complaint. — An  instruction  that  "to  entitle  plaintiff  to  recover 
♦  ♦  ♦  he  must  establish  ♦  ♦  ♦  the  material  allegations  of 
one  or  both  paragraphs  of  the  complaint,  ♦  ♦  ♦  and,  if  he  has 
failed  so  to  do,  then  your  verdict  should  be  for  the  defendants,*'  Is 
not  erroneous.  Manion  v.  Lake  Erie,  etc..  It.  Co.,  40  Ind-  App. 
569,  distinguished.  Wolcott  v.  Hayes,  578,  584  (4) . 

14.  Instructiotis. — Stating  Facts  Necessary  to  Recovery. — Omis- 
sions.— Where  an  Instruction  assumes  to  state  all  of  the  facts 
necessary  to  plaintiff's  recovery,  but  omits  a  material  one,  the 
giving  tliereof  constitutes  reversible  error. 

American,  etc..  Tin  Plate  Co.  v.  Bucy,  501, 504  (2), 

15.  Separate  Instructions. — Sufficiency. — The  entire  law  applicable 
to  all  the  questions  involved  need  not  be  stated  in  each  instruction, 
but  the  law  applicable  to  different  questions  may  be  embraced  in 
separate  instructions,  If,  considered  together,  they  present  the 
law  fairly.  American,  etc.,  Tin  Plate  Co.  v.  B ucy,  501, 504  (3) . 

16.  Instructions  Requested. — How  Made  Part  of  Record. — Judicial 
Acts.—Vnaev  §501  Burns  1908,  Acts  1907,  p.  052,  instructions  re- 
quested and  refused  can  be  made  a  part  of  the  rword  only  by  the 
Judge*s  sigulii};  a  memorandum  at  the  close  thereof,  indicating 
that  they  were  refused,  and  l»y  the  attorney's  noting  an  exception 
In  writing  by  a  memorandum  giving  the  date  and  stating  that 
exceptions  were  taken  to  such  refusal  to  give  each  of  such  instruc- 
tions, indicating  by  number,  or  by  having  an  entry  of  oral  excep- 
tions made  in  the  order-book ;  and  the  judge's  act  in  making  such 
endorsement  is  judicial.  £fo/rom7>  v.  A'orm an,  506, 507  (1). 

17.  Instructions. — Refusal  of  Court  to  Sipn. — A  refusal  of  the  court 
to  indorse  instructions  re<iuested,  as  required  by  statute  (§561 
Burns  1908,  Acts  1007,  p.  G52),  constitutes  reversible  error,  regard- 
less of  what  the  lustnictions  contain. 

Holcomh  V.  Norman,  506. 509  (4). 

18.  Instructions  Requested. — Oral  Refusal  to  Give. — Nunc  pro  Tunc 
Entry. — Where  the  trial  judge  orally  refused  to  give  certain  in- 
structions requested,  and  final  judgment  was  rendered  in  the  case, 
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and  the  term  closed,  he  has  no  power  by  a  nunc  pro  tune  entry 
to  amend  the  record  so  as  to  show  a  signature  to  such  iDstmctiouB. 

Holcomb  V.  Iformanj  506, 50&  (5). 

19.  Instructions, — <  Erroneous, —  Curing, — Withdratcal, — ^An  errone- 
ous instruction  given  may  be  cured  by  the  subsequent  withdrawal 
thereof.  Fuelling  v.  Fuesse,  441, 445  (5) . 

20.  Instructions. — Oiven  by  Court. — Appeal. — On  appeal,  all  In- 
structions given  by  the  court  must  be  considered  as  given  upon  the 
court's  own  motion. 

Indianapolis  Traction,  etc,  Co.  v.  Rotoe,  407, 406  ( 1 ) . 

21.  Instructions, — Adverse  Possession. — Failure  of  Evidence, — 
Where  there  Is  no  evidence  of  a  prescriptive  right.  It  is  improper 
to  instruct  on  the  question  of  adverse  i)osse8sion. 

Fuelling  v.  Fuessc,  441, 444  (2). 

22.  Instructions, — Deeds, — Construction, — An  instruction  that  ad- 
verse possession  may  be  shown  "by  the  wording  of  deeds  under 
which  the  occupant  claims,"  is  erroneous,  the  construction  of 
deeds  being  exclusively  for  the  court. 

Fuelling  v.  Fuesse,  441, 444  (a) . 

23.  Erroneous  Instructions. — Interrogatories, — Adverse  PosscMftimt. 
— Estoppel. — Boundaries. — Deeds. — ^W'^here  the  trial  court  errone- 
ously submitted  the  construction  of  deeds  and  the  question  of  ad- 
verse possession  to  the  Jury,  such  errors  are  not  cured  by  answers 
to  interrogatories  to  the  Jury  showing  that  an  unofficial  survey 
had  been  agreed  to  and  acquiesced  in  by  the  parties,  thus  creat- 
ing an  estoppel.  Fuelling  v.  Fuesse,  441, 448  <  12) . 

24.  Instructions. —  Boundaries. —  Parol  Agreements, —  Construction 
of  Fences. — In  a  suit  to  quiet  title  to  lands  bounded  by  a  line  sur- 
veyed unofficially,  by  agreement,  an  instruction  that  if  one  of  the 
adjoining  owners  made  statements  to  or  in  the  presence  of  the 
other,  showing  a  willingness  to  have  a  partition  fence  built  on 
such  former  person's  land,  the  other  cannot  gain  title  by  building 
a  fence  at  such  place,  if  the  former  party  showed  an  unwillingness 
to  have  such  fence  built,  and  the  other  party  knew  thereof,  is 
proper,  since  such  facts  negative  an  estoppel. 

Fuelling  v.  Fuesse,  441, 449  ( 14) . 

25.  Instructions. —  Alienation, —  **Legal  Excuse." — An  instruction 
that  conduct,  to  be  actionable  as  maliciously  done,  must  be  in- 
tentional and  wrongful  and  "without  legal  excuse,"  does  not 
sufficiently  define  the  necessary  malice,  the  phrase  "without  legal 
excuse"  being  too  indefinite.  Kelso  v.  Kelso,  115, 117  (4). 

26.  Instructions. — Alienation. — Malice. — Parent  and  Child. — An  in- 
struction, in  an  action  by  a  wife  against  her  mother-in-law  for 
alienation,  that  the  law  presumes  that  the  mother's  acts  were  done 
in  good  faith  and  with  sufficient  cause,  but  If  it  be  shown  that 
such  acts  were  done  without  good  cause,  and  injury  resulted  there- 
from, the  mother  would  be  liable,  is  erroneous,  since  the  mother'.s 
intention  is  eliminated.  Kelso  v.  Kelso,  115, 117  (5). 

27.  Instructions. — Burden  of  Proof. — Payment. — Accounts. — Sales. 
— In  an  action  on  an  account,  there  being  evidence  of  the  sale  and 
delivery  of  goods,  an  instruction  that  the  burden  is  on  plaintiff  to 
prove  that  the  amount  owing  for  such  goods,  or  some  part  thereof, 
is  due  and  unpaid,  is  erroneous,  the  burden  of  proving  payment 
being  upon  defendant  Gas  Belt  Torpedo  Co.  v.  Ward,  5S7. 
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28.  Instructions. — Master  and  Servant, — Dangerous  Machinery. — 
Defective  Guards. — ^An  instructiou,  in  an  action  by  a  servant 
against  tlie  master  for  negligence  in  maintaining  a  defective  guard 
for  a  saw,  tliat  tlie  master  is  reiiuired  to  keep  effective  and  in 
good  repair  the  guards  to  dangerous  macliinery,  and  tliat  if  tlie 
saw  in  question  had  a  defective  guard,  that  fact  w^ould  constitute 
negligence  on  the  part  of  the  master,  is  erroneous,  there  being  an 
entire  omission  of  the  master's  actual  or  constructive  Icnowledge 
thereof.  Paul  Mfg.  Co.  v.  Racine,  (595,  702  ( 10) . 

29.  Instructions. — Invasiori  of  Province  of  Jury. — Assumption  of 
Risk. — Contributoi-y  Ncyliyencc. — ^An  instruction  that  a  servant 
engaged  to  repair  telegraph  wires,  in  carrying  a  naked,  grounded 
wire  up  a  telegraph  pole  on  which  were  strung  telegraph  and  elec- 
tric light  wires,  one  of  which  light  wires,  without  any  knowledge 
by  such  servant,  was  charged,  to  plaintiff's  damage,  assumed  the 
risk  of  injury  from  such  cause  and  was  also  guilty  of- contribu- 
tory negligence,  invades  the  province  of  the  jury. 

Ambre  v.  Postal  Telegraph-Cable  Co.,  47;  56  (4). 

30.  Instructions. — Dangerous  and  Safe  Method  of  Performing 
Work. — Contributory  Negligence. — An  instruction  that  if  a  serv- 
ant, in  repairing  telegraph  wires,  carried  a  naked,  grounded  wire 
up  a  telegraph  pole  on  which  were  strung  telegraph  and  electric 
light  wires  one  of  which  light  wires  was  charged,  to  plaintiff's 
damage,  when  he  could  have  tested  such  wires  without  danger, 
he  is  guilty  of  contributory  negligence,  is  bad,  since  the  element 
of  plaintiff's  knowledge  of  the  danger  is  omitted. 

Ambre  v.  Postal  Telegraph-Cable  Co.,  47, 57  (5) . 

31.  Instructions. — Master  and  Servant. — Unguarded  Saw. — An  in- 
struction, in  a  personal  injury  case,  that  if  the  saw  upon  which 
the  plaintiff  was  injured  was  not  properly  guarded,  that  if  it 
could  have  been  guarded  without  interfering  with  its  efficiency, 
that  if  the  plaintiff  was  in  the  line  of  his  duty  at  the  time,  and 
if  the  injury  would  not  have  occurred  if  the  saw  had  been 
guarded,  the  verdict  should  be  for  the  plaintiff,  is  correct. 

ISvansville  Hoop,  etc..  Coy.  Bailey,  153, 161  (8). 

32.  Instructions. — Considering  All  the  Fads. — Damages. — Master 
and  Servant. — ^An  instruction,  in  a  personal  Injury  case,  that  in 
assessing  damages  the  jury  should  consider  every  phase  of  the 
injury,  loss  of  time,  ability  to  earn  money,  permanent  impairment, 
pain,  both  physical  and  mental,  past  and  future,  and  personal  dis- 
figurement, and  give  such  a  sum  "as  will  compensate  [plahitlft'l 
for  the  injuries  received,  taking  into  consideration  all  the  facts 
proved  in  the  case."  is  correct. 

EvansvUle  Hoop,  etc.,  Co.  v,  Bailey,  153, 161  (9) . 

33.  Instructions. — Master  and  Servant. — Defective  Work^. — Outline 
ing  Facts  Warranting  Recovery. — Omissions. — Where  an  instruc- 
tion, in  a  common-law  action  by  a  servant  for  damages  received 
because  of  defective  ways  and  works,  assumed  to  state  the  facts 
authorizing  plaintiff's  recovery,  but  omitted  any  mention  of  the 
servant's  knowledge  of  the  defect  and  the  consequent  assumption 
of  the  risk,  it  is  erroneous,  and  can  be  cured  only  by  withdrawing 
it  from  the  jury.    American,  etc..  Tin  Plate  Co.  v.  Bucy,  501, 503  (1 ) . 

34.  Instructions. — Contributory  Negligence. — Street  Railroads. — In 
an  action  by  a  passenger  against  a  street  railroad  company  for 
damages  for  personal  injuries,  an  instruction  that  if  any  negli- 
gence on  the  part  of  the  plaintiff  contributed  to  the  injury,  she 
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coald  not  recover,  that  defendant  must  prove  such  contributory 
negligence  by  a  preponderance  of  the  evidence,  and  that  if  **the 
whole  evidence  In  the  case  shows  contributory  negligence  on  plain- 
tUTs  imrt,  whether  sueli  evidence  be  produced  either  by  plaintiff 
or  defendant,  or  by  both  combined,"  the  plaintiff  cannot  recover,  is 
not  erroneous. 

Indianapolis  Traction,  etc.,  Co.  v.  MUler,  717, 719  (3). 

35.  Instructions, — Contributory  Ncffligence. — ^Whole**  Evidence. — 
An  instruction,  in  a  personal  injury  case,  that  if  the  "whole*'  evi- 
dence in  the  case  shows  contributory  negligence,  the  plaintiff 
cannot  recover,  is  not  misleading. 

Indianapolis  Traction,  etc.,  Co.  v.  Miller,  717, 720  (5). 

36l  Instructions. — Enumerating  Facts  Constituting  Negligence. — ^An 
instruction  that  if  defendant  street  railroad  company  should  per- 
mit its  cars  to  start  while  a  passenger  is  alighting,  such  act  would 
constitute  negligence,  is  not  erroneous  l)ecause  of  stating  what 
facts  constitute  negligence. 

Indianapolis  Traction,  etc.,  Co.  v.  Miller,  717,  722  (8). 

S7.  Instructions. —  Nuisance. —  Telegraph  Poles. —  Instructions  re- 
quested stating  tliat  a  telephone  pole  directly  in  front  of  the  door 
of  a  business  house  did  not  constitute  a  nuisance  to  the  owner, 
wer^  nrooerlv  f^fused* 

Merchants  Mut.  Tek  Co.  v.  Hirschman,  283, 294  (21 ) . 

38.  Instructions. — Nuisance. — Definition. — Instructions  that  a  nui- 
sance consists  of  an  annoyance,  and  signifies  such  a  use  of  one's 
property,  or  course  of  conduct  as  transgresses  upon  the  Just  re- 
strictions upon  the  use  of  property  and  the  conduct  of  business 
which  the  law  imix>aes,  and  that  a  private  nuisance  is  one  affect- 
ing a  single  individual,  or  a  certain  number  of  persons,  in  the  en- 
joyment of  some  private  right,  are  not  erroneous. 

Merchants  Mut.  Tel.  Co.  v.  Hirschman,  283, 295  (23). 

39.  Instructions. — Nuisance. — Question  for  Jury. — An  instruction 
submitting  to  the  Jury  the  question  whether  a  telephone  pole  uiaiu- 
taiued  in  front  of  the  door  of  a  saloon  constituted  a  nuisance,  is 
proper.  Merchants  Mut.  Tel.  Co.  v.  Hirschman^  283, 295  (24) . 

40.  Instructions. — Nuisance. — Interference  with  Comfortable  En- 
joyment,— An  iuHt ruction  that  because  frontagers  have  no  right 
of  damages  for  the  erection  of  a  telephone  pole  in  the  street  they 
are  not  prevented  from  recovering  damages  where  the  pole  is  so 
maintained  "as  to  interfere  with  the  comfortable  and  reasonable 
enjoyment  of  the  premises,"  is  not  erroneous. 

Merchants  Mut.  Tel  Co.  v.  Hirschman,  283, 296  (25). 

41.  Instructions. —  Cities. —  Franchises. —  Telephones. —  Streets. — 
Sidewalks. — An  instruction  that  neither  the  legislature,  nor  the 
common  council  of  a  city,  has  the  right  to  authorize  the  sub- 
stantial impairment  of  property  or  interfere  with  the  beneficial 
enjoyment  thereof,  outside  of  that  taken  for  streets,  is  not  errone- 
ous on  the  ground  of  excluding  the  city  from  the  sidewalks^  since 
streets  include  sidewalks. 

Merchants  Mut.  Tel.  Co.  v.  Hirschman,  283, 296  (26). 

42.  Instrnciions. —  Principal  and  Agent. —  Commissions. —  Instruc- 
tions that  if  the  agent  contracted  to  write  insurance  on  a  com- 
misHion  tlie  jury  should  find  for  him  if  the  insurance  premiums 
had  t)een  paid  in  cash  to  the  company,  or  if  premiums  had  been 
paid  in  notes,  and  he  had  turned  the  notes  over  to  the  company, 
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aud  it  had  collected  same,  are  correct  and  do  not  proceed  upon 
two  inconsistent  theories. 

State  Life  Ins.  Co.  v.  Postal,  144, 147  (3) . 

43.  Instructions. — Mandatory, — Principal  and  Agent, — Collusion, — 
Instructions  that  if  the  Jury  find  from  a  preponderance  of  the 
evidence  that  the  plaintiff  contracted  in  writing  for  the  procure- 
ment of  a  purchaser  for  his  principal's  real  estate,  that  he  pro- 
cured such  purchaser  aud  that  he  has  not  received  pay  therefor, 
lieing  mandatory,  are  erroneous,  where  the  defense  was  that  plain- 
tiff was  in  collusion  with  such  purchaser  and  dissuaded  others 
from  bidding  on  such  land.  Trees  v.  Millikan,  256, 261  (5). 

44.  Instructions, — Railroads. — Killing  Stock, — Failure  to  Fence, — 
Justification.— Burden  of  Proof. — An  instruction  in  a  stock  killing 
case  that  if  the  jury  should  fail  to  find  that  to  fence  the  track 
at  the  point  where  the  stock  entered  would  materially  interfere 
with  the  transaction  of  the  company's  business  with  the  public,  it 
would  btf  necessary,  in  order  to  Justify  its  failure  to  fence,  for  the 
company  to  prove  that  it  would  endanger  the  lives  of  its  employes 
In  running  its  trains,  is  not  erroneous  nor  prejudicial. 

Baltimore^  etc,  R.  Co.  v.  Dick4iy,  509, 512  (4). 

45.  Instructions, — Railroads, — Licensee  by  Invitation, — Care, — ^An 
instruction,  in  an  action  by  a  servant  of  a  manufacturing  com- 
pany against  a  railroad  company  for  injuring  him  in  its  opera- 
tion of  a  private  switch  in  said  manufacturing  company's  plant, 
on  the  theory  that  the  plaintiff  was  a  bare  licensee  upon  the  com- 
pany's track — rendering  the  company  liable  only  for  wilful  in- 
juries— ^was  properly  refused. 

Chicago,  etc,  R,  Co,  v.  Hendrix,  411. 420  (5). 

46.  Instructions, — Railroads. — Street  Crossings, — Care  Required. — 
An  Instruction  in  a  street  crossing  case  that  it  was  the  duty  of  the 
railroad  company  '*to  give  timely  warning,  of  the  approach  of  its 
locomotive  and  train  of  cars  ♦  *  ♦  to  the  plaintiff  ♦  ♦  ♦ 
whether  or  not  there  was  a  statute  or  ordinance  requiring  signals 
to  be  given  at  said  street  crossing,  and  any  failure  to  exercise  this 
care  ♦  ♦  *  was  negligence,"  Is  not  erroneous  as  a  general  in- 
struction, there  being  a  subsequent  specific  instruction  outlining 
the  statutory  duty  of  the  company  as  to  the  sounding  of  its  whistle 
and  the  ringing  of  its  bell. 

Pittsburgh,  etc.,  R.  Co,  v.  Lynch,  177, 179  (1). 

47.  Instructions. — Railroads. — Use  of  Streets. — Care. — An  instruc- 
tion that  defendant  railroad  company  has  no  exclusive  rights  in 
the  street  and  that  it  must  "so  use  and  manage  its  trains  as  not  to 
injure  others  who  are  lawfully  using  the  street,  and  the  running 
of  trains  at  a  high  speed  over  the  crossing,  without  ♦  ♦  ♦  ring- 
ing a  bell  or  sounding  a  whistle,  will  render  the  company  liable  if 
plaintiff  was  without  fault,"  is  not  erroneous. 

Pittsburgh,  etc.,  R,  Co.  v.  Lynch,  177, 180  (3). 

48.  Instructions. —  Railroads. —  Crossings. —  Travelers, — Care. — An 
instruction  that  it  is  the  duty  of  a  traveler,  in  approaching  a  rail- 
road crossing,  to  use  his  faculties  to  his  utmost  ability,  Is  errone- 
ous, ordinary  care  under  the  circumstances  being  the  test. 

Cleveland,  etc,  R.  Co.  v.  Cyr,  19, 23  (5). 

49.  hiHtruciiona.— Railroad  Croxsings, — Care  in  Approaching. — An 
Instruction  that  the  railroad  crossing  in  question  was  peculiarly 
dangerous,  and  that  the  plaintiff  was  required  to  use  extraordi- 
nar>*  precaution  In  attempting  to  pass  over  is  bad. 

Cleveland,  etc,  R.  Co.  v.  Cyr,  19, 24  (6). 
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50.  Instructiontt, — Railroad  Croattings. — Vare.--Queittion  for  JvLvy, 
— ^An  Instruction  that  if  the  plaintiff,  In  approaching  the  railroad 
crossing,  could,  at  any  point,  have  seen  or  heard  the  approach  of 
the  train,  and  failed  to  do  so,  he  could  not  recover,  is  bad,  the 
question  of  ordinary  care  being  for  the  jury. 

Cleveland,  etc.,  R.  Co.  v.  Cyr,  19, 24  (7). 

51.  Instructions, — Coat  of  Manufacture, — Thne  of. — Sales. — ^In  an 
action  for  damages  for  the  breach  of  a  contract  by  the  purcliaser 
for  certain  goods  to  be  manufactured  upon  its  order,  where  the 
cost  of  manufacluriug  varies  according  to  the  time  of  manufac- 
ture, it  is  the  duty  of  defendant  to  present  instructions  covering 
such  question,  general  instructions  having  been  given  by  the  court. 

W.  J.  Uolliday  d  Co.  v.  Highland  Iron,  etc.,  Co.,  342. 355  (9). 

52.  Instructions. — General. — Particular. — Duty  of  Party. — Where 
the  court  gives  correct  general  instructions  covering  the  subject,  it 
is  not  reversil)Ie  error  that  otlier  proi)er  instructions,  not  re- 
quested, were  not  given. 

W,  J.  HoUiday  d  Co.  v.  Uighland  Iron,  etc.,  Co.,  342. 355  (11). 

53.  Instructions. — 7'roo^  of  Complaint. — Street  Railroads. — In  an 
action  by  a  passenger  against  a  street  railway  company  for  dam- 
ages for  personal  injuries  an  instruction  that  before  the  plaintiff 
can  recover  she  must  establish  by  a  preponderance  of  the  evidence 
"all  the  material  allegations  contained  in  her  complaint,"  without 
naming  them,  is  not  erroneous. 

Indianapolis  Traction,  etc.,  Co.  v.  Miller,  717, 719  (1). 

54.  Instructions. — Street  Railroads. — Stopping  Cars. — ^An  instruc- 
tion, in  an  action,  for  personal  injuries,  against  a  street  railroad 
company,  that  the  company  "will  be  negligent  if,  by  its  employes 
in  charge  of  said  car,  it  should  permit  the  car,  after  being  stopped, 
to  start  while  such  passenger  is  in  the  act  of  alighting,'*  to  the 
passenger's  injury,  is  not  erroneous,  a  different  rule  applying  to 
steam  railroads. 

Indianapolis  Traction,  etc.,  Co.  v.  Miller,  717, 721  (6). 

55.  Instructions. — Street  Railroads. — **  Permit  ting"  Car  to  Start, — 
An  instruction  that  a  street  railway  company  would  be  guilty  of 
negligence  if  it  should  "permit"  its  car  to  start  while  plaintiff  was 
alighting,  to  her  injury,  is  not  misleading. 

Indianapolis  Traction,  etc..  Co.  v.  Miller,  717, 722  (9). 

56.  Instructions. — Sureties. — Unauthorized  Change  of  Contract. — 
Discharge. — An  Instruction,  in  an  action  against  sureties,  that  if 
the  principals,  without  the  knowledge  or  consent  of  such  sureties, 
materially  changed  the  terms  of  the  contract,  for  a  consideration, 
they  would  be  dischargeil  from  liability,  is  not  erroneous, 

Parker  Land,  etc.,  Co.  v.  Ayres,  513, 518  (7). 

57.  Instructions. — Work  and  Labor.— Family  Relation. — ^Where  a 
complaint  alleged  a  <»ontract  by  decedent,  to  give  to  the  plaintiff 
his  farm  in  consideration  of  care  and  support  and  that  plaintiff 
liad  performed  her  part,  an  instruction  that  she  would  be  entitled 
to  recover  tlie  value  of  her  services  on  proof  of  such  allegations, 
is  not  erroneous,  whether  they  lived  as  a  family  or  otherwise. 

Floircrs  v.  Poorman,  528. 536  (10). 

58.  Interrogatories  to  Jury. — Purpose. — ^The  office  of  an  interroga- 
tory to  the  jury  Is  to  disclose  a  single,  primary  fact  within  the 
issues,  and  not  the  ultimate  fact  involved  in  the  case,  inferences 
therefrom  being  for  the  court. 

Richmond  St.i  etc,  R,  Co,  v.  Beverley,  105, 110  (2). 
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59.  Interrogatories, —  Uncertainty. —  Banks. —  Title  to  Money  De- 
posited.— In  an  action  by  a  sister  for  money  deposited  for  her  In 
defendant  bank  by  her  brother,  and  subsequently  checked  out  by 
him,  using  her  name  without  authority,  interrogatories  asking 
whether  the  money  checked  out  by  him  was  his  money,  and 
whether  his  creditors  were  entitled  thereto,  are  uncertain,  and 
any  answers  which  could  have  been  made  thereto  could  not  con- 
trol a  general  verdict  for  plaintiff. 

Second  Nat.  Bank  v.  Gibbwiey,  492, 493  (2) . 

60.  Interrogatories. —  Boundaries. —  Survey. — Estoppel. — Statute  of 
Frauds. — ^Answers  to  interrogatories  to  the  jury  showing  that  ad- 
joining owners  agreed  ui)on  a  boundary  line  surveyed  by  the 
county  surveyor  of  an  adjoining  county,  a  record  being  made  of 
such  survey,  and  one  of  such  proprietors  built  a  fence  for  a  dis- 
tance of  eighty  rods  along  such  line,  are  not  sufficient  of  them- 
selves to  establish  an  estoppel  precluding  defendant  from  disput- 
ing such  boundary  line.  Fuelling  y.  Fuesset  Ml y  ^^  (10). 

61.  Interrogatories  to  Jury. — Conflict. — Conflicting  answers  to  the 
interrogatories  to  the  jury  nullify  one  another. 

Indianapolis  Coal  Traction  Co.  v.  Dalton,  330,  335  (7). 
Richmond  St.j  etc.,  R.  Co.  v.  Beverley,  105, 110  (4). 

62.  Interrogatories. — Conclusions. — Conclusions  in  interrogatories 
to  the  jury,  and  the  answers  thereto,  cannot  be  considered. 

Cochran  v.  Town  of  Shirley,  453, 455  (1). 

63.  Interrogatories  to  Jury. — Double. — Waiver. — Where  defendant 
requests  the  submission  of  a  double  interrogatory  to  the  jury,  no 
advantage  can  be  taken  thereof  by  such  defendant. 

Indianapolis  Coal  Traction  Co.  v.  Dalton,  330, 335  (4). 

64.  Erroneous  Procedure. —  When  Harmless. —  Interrogatories. — 
Where  erroneous  instructions  have  been  given,  the  answers  to  the 
interrogatories  to  the  jury  may  show  that  such  errors  were  harm- 
less, but  such  harmlessness  must  be  affirmatively  shown,  nothing 
being  taken  by  intendment  Fuelling  v.  Fuesse,  441, 446  (9) . 

65.  Instructions. — When  Shown  to  be  Harmless  by  Interrogatories. 
— '  Nuisance. —  Telephone  Poles. —  Damages. —  Where  instructions 
outlined  the  damages  which  might  be  caused  by  reason  of  the 
cross-arms  and  wires  on  a  telephone  pole,  and  for  obstruction  to 
the  egress  from,  and  ingress  to  the  plaintiff's  house  caused  by 
such  pole,  alleged  errors  therein  are  rendered  harmless,  where 
the  answers  to  the  interrogatories  to  the  jury  show  that  no  dam- 
ages were  given  therefor. 

Merchants  Mut.  Tel.  Co.  v.  Hirschman,  283, 294  (22). 

66.  Instructions. —  Special  Damages. —  Interrogatories  Rendering 
Harmless. — Instructions  as  to  special  damages  are  rendered  harm- 
less, where  the  answers  to  the  interrogatories  to  the  jury  show 
that  no  such  damages  were  awarded. 

Merchants  Mut.  Tel.  Co.  v.  Hirschman,  283, 297  (27). 

67.  Instructions. — When  Shoicn  Harmless  by  Interrogatories  to 
Jury. — Where  the  answers  to  the  Interrogatories  to  the  jury  show 
that  the  result  on  the  facts  could  not  have  been  different,  error  in 
giving  instructions  is  harmless. 

Nichols  V,  Central  Trust  Co.,  64, 69  (6). 

68.  Interrogatories. — Probable  Conduct  of  Passenger  on  Street-Car. 
— ^Whether  it  was  reasonably  probable  that  a  passenger  upon  a 
str^t-car  would  arise  from  her  seat  uix)n  the  conductor's  giving 
of  a  signal  to  stop,  and  whether,  having  so  arisen,  she  would  take 
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a  position  which  would  be  rendered  perilous  by  the  stopping  of 
the  ear,  are  not  proper  subjects  for  interrogatories  to  the  Jury, 
facts  only  being  proper. 

Richmond  St.,  etc,  R»  Co,  v.  Beverley,  105,  111  (7). 

09.  Interrogatories, — Place  of  Danger, — Street  Railroads, — ^Whether 
a  passenger  occupied  a  place  of  danger  on  a  street-car  Is  not  a 
proper  subject  for  an  interrogatory  to  the  Jury. 

Richmond  St.,  etc.,  R.  Co,  v.  Beverley,  105, 113  (10). 

70.  Interrogatories. —  Street  Railroads. —  Passengers. —  Dangerous 
Place. — Judicial  "Notice. — ^An  interrogatory  and  its  answer  show- 
ing that  it  was  reasonably  probable  that  a  passenger  on  an  open 
street-car  running  twelve  miles  per  hour,  upon  the  giving  of  a 
signal  to  stop,  would  arise  and  take  a  position  near  the  edge 
thereof,  and  that  such  position  could  not  be  considered  as  danger- 
ous where  the  car  was  brought  to  a  sudden  stop,  w^ill  not  be  per- 
mitted to  control  a  general  verdict  for  plaintiff,  since  the  courts 
take  Judicial  notice  that  such  place  would  be  dangerous  under  the 
circumstances.   Richmond  St.,  etc.,  R.  Co.  v.  Beverley,  105, 114  (13) . 

71.  Interrogatories. — Absence  of. — Effect. — General  Verdict. — ^An- 
swers to  interrogatories  to  the  Jury  control  a  general  verdict  only 
where  they  are  in  irreconcilable  conflict  therewith,  and  the  ab- 
sence of  an  answer  is  construed  as  being  found  In  accordance 
with  the  general  verdict.  Fuellitigy.Fuesse,4Al,  446  (8). 

72.  Complaint. — Verdict. — Interrogatories. — In  considering  the  In- 
terrogatories to  the  Jury  the  allegations  in  the  complaint  must  be 
regarded  as  proved,  where  the  general  verdict  is  for  the  plaintiff. 

Richmond  St.,  etc.,  R,  Co.  v.  Beverley,  105, 112  '(9). 

73.  Interrogatories. — When  Controlling, — Answers  to  the  interrog- 
atories to  the  Jury  control  the  general  verdict  only  where  they  are 
in  irreconcilable  conflict  therewith  under  any  supposable  facts 
within  the  issues.  Paul  Mfg.  Co.  v.  Racine,  695, 700  (8). 

Second  Nat,  Bank  v.  Qibhoney,  492, 493  (1). 

74.  Verdict. — Interrogatories. — Conflict. — ^Where  the  answers  to  the 
interrogatories  to  the  Jury  are  not  in  irreconcilable  conflict  with 
the  general  verdict.  It  prevails. 

Indianapolis  Coal  Traction  Co.  v.  Dalton,  330, 335  (5). 
Mei'chants  Mut.  Tel.  Co.y.  Hirschman,  283,  291  (13). 
Richmond  St.,  etc.,  R.  Co.  v.  Beverley,  105, 110  (3). 

75.  Withdratving  Case  from  Jury. — Judgment  on  Pleadings. — Pos- 
session.— Quiet  Title, — In  an  action  for  possession,  and  for  quiet- 
ing title,  the  defendants  answering  specially  that  they  disclaim 
title  and  deny  having  ix>ssession,  it  is  not  erroneous  for  the  court 
to  withdraw  the  case  from  the  Jury  and  to  render  Judgment  for 
plaintiff  on  the  pleadings.  Masepohl  v.  Heimhach,  632, 633  (3) . 

76.  Polling  Jury.— The  right  of  a  party  to  demand  a  poll  of  the 
Jury  did  not  exist  at  the  common  law,  but  does  by  statute  ($570 
Bums  1908,  §544  R.  S.  1881). 

State  Life  Ins.  Co.  v.  Postal,  144, 150  (6). 

77.  Polling  Jury. — Purpose. — ^To  poll  a  Jury  imports  a  questioning 
thereof  to  determine  whetlier  the  verdict  returned  is  satisfactory ; 
and  no  form  of  questioning  is  prescribed  therefor. 

State  lAfe  Ins.  Co.  v.  Postal,  144, 151  (7). 

78.  Impaneling  Jury. — Discretion  of  Court. — Appeal. — ^The  impanel- 
ing of  a  Jury  is  left  largely  to  the  discretion  of  the  trial  court,  an 
appeal  lying  only  to  correct  abuses  of  such  discretion. 

QofT  V.  Kokomo  Brass  Works,  642, 6l4  (1). 
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79.  Jury. — Voir  Dire  Examinati<m. — Considerable  latitude  should 
be  accorded  to  parties  who  are  in  good  faith  attempting,  on  their 
voir  dire  examination,  to  ascertain  the  competency  of  proposed 
Jurors;  but  questions  wholly  irrelevant  thereto  should  be  ex- 
cluded. Goff  V.  Kokomo  Brass  Works,  642, 644  (2) • 

80.  Jury, — Voir  Dire  Examination, — Negligence, — Indemnity  Insur- 
ance.— In  an  action  for  damages,  the  court's  refusal  to  permit 
plaintiff  to  inquire,  on  the  voir  dire  examination  of  the  jurors,  as 
to  their  Interest  and  relationship  to  the  defendants  indemnifying 
Insurance  company,  constitutes  reversible  error.  Annadall  v. 
Union,  etc.,  Lime  Co,,  42"  Ind.  App.  264,  distinguished. 

Ooff  Y.  Kokomo  Brass  Works,  642, 645  (3). 

81.  Motions. — Arrest  of  Judgment, — Complaint, — ^A  motion  in  ar- 
rest of  judgment  Is  authorized  by  the  Indiana  practice,  and  should 
be  overruled  where  the  complaint  imperfectly  or  ambiguously 
states  the  essential  facts,  and  should  be  sustained  where  the  com- 
plaint wholly  fails  to  allege  on  essential  fact. 

City  of  LaFaycttc  v.  West,  325, 326  (1). 

82.  Motion  for  Venire  de  Novo. — Time  for  Making. — Judgment, — ^A 
motion  for  a  venir^de  novo  must  be  made  before  the  rendition  of 
Judgment  Y eager  v.  Y eager,  313, 314  ( 1 ) . 

83.  Action  for  Possession, —  Defense, —  Evidence. —  Possession. — 
Where  defendant  in  an  action  for  possession  malces  defense,  the 
plaintiff  need  not  prove  defendant's  possession  (§1102  Burns  1908, 
§1056  R.  S.  1881).  Masepohl  v.  Heimback,  632,  633  (2). 

84.  Special  Findings. — Inferences. — Intendments, — Special  findings 
cannot  be  aided  by  inferences  or  intendments. 

Garretson  v.  Oarretson,  688, 692  (2). 

85.  Special  Findings. — Conclusions, — Conclusions  in  special  findings 
will  be  disregarded.  Western  Union  Tel,  Co.  v.  Troth,  7, 15  (5). 

86.  Special  Findings. — General, — Specific. — Where  general  special 
findings  conflict  with  specific,  the  specific  findings  control. 

Moore  v.  State,  ex  rel.,  387, 400  (0) . 

87.  Special  Findings. — Conclusions, — Evidentiary  Facts. — The  pru- 
dent course  for  the  trial  judge  is  to  include  conclusions  and  ulti- 
mate and  evidentiary  facts  in  the  six^cial  findings. 

Eraser  v.  Churchman,  200, 202  (3). 

88.  Special  Findings. — Evidentiary  Facts. — Judgment. — Entries. — 
A  special  finding  showing  a  nunc  pro  tunc  entry  of  a  judgment 
of  forfeiture  is  not  a  finding  merely  of  an  evidentiary  fact. 

Axtell  V.  State,  131, 133  (2). 

89.  Special  Findings. — Conclusions  or  Facts. — Telegraphs. — Parties. 
— ^A  special  finding  "that  said  message  so  written  by  plaintiff  and 
delivered  to  said  defendant  was  a  message  from  the  plaintifl!  to 
William  H.  Troth,"  is  a  finding  of  a  fact,  and  shows  that  he  was 
the  sender  of  the  message. 

Western  Union  Tel,  Co.  v.  Troth,  7, 15  (4). 

00.  Special  Findings. — Omissions. — Venire  de  Novo, — Where  the 
si)ecial  findings  omit  facts  material  to  plain tiflTs  right  of  recovery, 
it  must  be  held  that  the  plaintiff  has  failed  to  prove  same,  and  a 
motion  for  a  venire  de  novo  is  not  the  proper  procedure  to  reach 
the  alleged  defect.  Yeager  v.  Yeager,  313, 314  <2) . 

91.  Special  Findings. — Erroneous  Calculations. — Special  findings 
showing  that  the  value  of  certain  real  estate  is  ^,400,  that  ap^)e^- 
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lant  received  as  rent  |3,520,  and  that  he  is  entitled  to  credits  in 
the  sum  of  $4J17,  require  a  credit  in  his  favor  of  $1,197. 

Garreiaon  v.  Oarretson,  688, 693  (5). 

92.  Special  Findings, —  Mortgages. —  Alterations. —  Reformation. — 
Where  special  findings  show  that  the  words,  "in  my  storehouse  in 
Bedford,"  were  inserted  in  a  mortgage,  after  Its  execution,  and 
that  the  mortgage  as  so  altered  really  conformed  to  the  intent  of 
the  parties,  a  Judgment  holding  such  mortgage  invalid,  l)ecause 
thereof,  is  incorrect  Basey  v.  If ciCinnei/,  422, 428  (4). 

93.  Special  Findings. — Title.— Descent  and  Distribution. — Special 
findings  showing  that  decedent  died  intestate,  the  owner  of  mort- 
gaged real  estate,  leaving  as  his  heirs  a  widow,  three  sons  and 
a  daughter,  that  two  sons  conveyed  their  interests  to  the  mother, 
that  the  mother  died  testate  devising  her  real  estate  to  the  other 
son,  and  that  the  daughter  died  intestate  leaving  the  three  sons 
as  her  only  heirs,  do  not  support  a  claim  that  the  widow  became 
the  legal  owner  of  a  one-third  interest  sul>ject  to  the  paynltent  of 
the  residue  of  the  mortgage  after  applying  the  other  two-thirds  to 
the  liquidation  thereof,  and  that  therefore  such  daughter  had  no 
beneficial  interest  Gar  ret  son  v.  Garret  son,  688, 692  (4). 

94.  Evidence. — Variance. — Injunction. — Telephones. — ^Where  a  com- 
plaint alleged  that  defendant  telephone  company  had  stretched 
its  wires,  without  right,  over  plaintiffs  land,  and  the  proof  showed 
that  the  poles  were  set,  but  the  wires  were  not  strung,  there  is  no 
material  variance,  and  an  injunction  was  proper. 

Majenica  Tel.  Co.  v.  Rogers,  306, 310  (4). 

95. — Variance. —  Pleading. —  Evidence. —  Custom. — Mines. — Props. — 
Notice. — Where  a  complaint  alleges  that  the  plaintiff  coal  miner 
notified  the  defendant  operator  by  i)osting  his  requisition  for 
props  on  the  blackboard,  and  by  sending  word  by  the  driver  of 
such  need,  proof  that  notice  by  the  driver  was  the  customary  way 
of  giving  notice,  constitutes  no  variance. 

Collins  Coal  Co.  v.  DePugh,  648, 652  (3). 

96.  Oral  Testimony. — Directing  Verdict. — The  court  should  not  di- 
rect a  verdict  for  the  one  having  the  burden  of  proof,  where  a 
part,  or  all,  of  the  evidence  is  oral. 

Fowler  Utilities  Co.  v.  Chaffln  Coal  Co.,  438, 440  (2) . 

97.  Directing  Verdict. — Where  the  plaintifTs  evidence  is  sufficient 
to  warrant  a  recovery,  and  the  defendant's  evidence  does  not  con- 
flict therewith,  the  trial  court  may  direct  a  verdict  for  the  plain- 
tiff. Fotcler  Utilities  Co.  v.  Chaffln  Coal  Co.,  438, 440  (4 ) . 

98.  Directing  Verdict.— Negligence.— A  verdict  should  be  directed 
in  a  negligence  case  only  where  there  is  an  entire  absence  of  evi- 
dence tending  to  prove  some  essential  fact  therein. 

Broicn  v.  American  Steel  etc.,  Co.,  5(50,  567  (0),  569  (0),  573  (0). 

99.  Verdict.— When  Beyond  Control  of  Jury.-Viitn  a  verdict  is  re- 
turned into  court,  received,  recorded  and  the  jury  discharged,  such 
Jury  has  control  over  its  unsealed  verdict. 

State  Life  Tns.  Co.  v.  Postal,  144, 149  (4). 

100.  Verdict. — Polling  Jury. — Questions  Permissible.— Where  the 
court,  on  request  by  the  cross-complainant  for  a  polling  of  the 
Jury,  propounded  the  two  questions,  "Is  this  your  verdict?"  and 
"Are  you  still  satisfied  with  the  verdict?"  whereupon  one  of  the 
Jurors  expressed  his  dissatisfaction,  and  tliey  were  directed  to 
retire  for  further  deliberations,  and  afterward  returned  a  differ- 
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ent  verdict,  at  which  they  all  expressed  satisfaction,  reversible 
error  is  not  shown. 

State  Life  Ins.  Go.  v.  Postal,  144, 149  (5) ,  152  (5) . 

101.  Directing  Verdict. — Testimony  of  Witnesses. — Burden  of 
Proof. — ^The  court  should  not  direct  a  verdict  for  one  having  the 
burden  of  proof,  where  the  evidence  consists  wholly  or  partially 
of  the  testimony  of  witnesses.  Fidelity,  etc.,  Assn.  v.  McDaniel, 
25  Ind.  App.  608,  distinguished. 

Collins  V.  Catholic  Order  of  Foresters,  549, 559  (11). 

TBUSTS 

See  Deeds  ;  Wills. 

Funds  of,  must  be  applied  according  to  law,  see  Executobs  and  Ad- 
ministrators, 2;  Fox  V.  Rhodes,  573,  577  (3). 

Recovery  of  funds,  see  Pleading,  50. 

1.  Parol. — Real  Property. — TAability  of  Property  for  Trustee's 
Debts. — Lands  formerly  held  by  a  trustee  under  a  parol  trust  are 
not  liable  in  attachment  for  the  individual  debts  of  such  trustee. 

Fraser  v.  Churchman,  200, 202  (1) . 

2.  Parol, — Real  Property. — Setting  Aside  Transfers  of. — Considera- 
tion.— A  conveyance  of  real  property  by  a  trustee  un^^  a  parol 
trust,  is  supported  by  a  sufficient  consideration,  andWn  not  be 
set  aside  by  the  trustee's  creditors. 

Fraser  v.  Churchman,  200, 202  (2). 

3.  Parol. — Executed. — Real  Property. — Attachment. — Where  a  trus- 
tee received  for  his  beneficiaries  certain  real  estate  and  conveyed 
same  to  one  of  such  beneficiaries  in  trust  for  the  others,  trans- 
ferring his  individual  share  to  his  wife  in  settlement  of  her  judg- 
ment for  alimony,  his  creditors  have  no  rights  in  or  to  such 
property.  Fraser  v.  Churchman,  200, 202  (4) . 

VAKIANCE— 

See  Tblal,  94,  95. 

Allegation  of  express  contract  and  proof  of  an  implied  one,  do  not 
constitute,  see  Pleading,  103. 

VEISTDOB  AND  PTTBCHASEB— 

See  Deeds  ;  Real  Peopebty. 

1.  Construction  of  Buildings. — Telephone  Poles. — ^The  purchaser  of 
a  lot  in  front  of  which  a  telephone  company  had  erected  a  pole, 
is  not  compelled  to  erect  his  buildings  with  reference  to  such  pole, 
no  rights  having  been  acquired  by  such  company  by  grant  or  limi- 
tation. Merchants  Mut.  Tel.  Co.  v.  Hirschman,  283,  290  ( 10) . 

2.  Agents. — Shortgage  in  Acreage. — "A&otit." — ^Where  a  purchaser, 
by  his  agent,  c<mtrncted  with  a  vendor,  for  the  conveyance  of 
"about"  850  acres  of  land,  the  vendor  refusing  to  warrant  the 
acreage,  such  purchaser  is  bound  thereby  and  cannot  recover  for 
a  shortage  in  the  number  of  acres  conveyed. 

Wolcott  V.  Hayes,  578, 584  (2). 

3.  Shortgage  in  Acreage. — Question  for  Jury. — ^Whether  a  certain 
tract  of  land  contained  the  numl)er  of  acres  specified  in  the  deed 
and  contract  of  sale  is  a  question  for  the  Jury. 

Wolcott  V,  Hayes,  578, 584  (3). 
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V£IIDOB  AHD  PT7SCHASEB— Continned. 

4.  Contractu. — Sales. — Tentler. — Demand, — Specific  Performance. — 
Where  one  contracts  to  purchase  real  estate  and  to  pay  therefor 
upon  the  execution  of  a  deed,  the  obligations  are  mutual,  and  the 
purchaser,  upon  tendering  the  money  and  demanding  a  deed,  is 
entitled  to  maintain  a  suit  for  specific  performance. 

Garrick  v.  Qarrick,  585, 589  (4) . 

5.  Contracts. — Specific  Performance, — Demand. — When  Unneces- 
sary,— Where  a  vendor  contracted  to  sell  his  land  to  plaintiff,  but 
sold  it  to  another,  the  plaintiff  is  not  required  to  make  a  tender 
of  the  purchase  money  in  order  to  maintain  a  suit  for  specific 
performance,  a  demand  being  useless. 

Garrick  v.  Garrick,  585, 589  (5) . 

6.  Contracts. — Specific  Perfortnancc. — Where  children  orally  agreed 
with  their  mother  to  give  to  her  a  life  estate  in  the  land  inherited 
from  their  father,  in  exchange  for  the  fee  simple  to  her  land  so 
inherited,  subject  to  a  life  estate  in  her,  and  she  afterward  con- 
veyed her  land,  such  children  are  not  entitled  to  specific  per- 
formance, but  if  they  were,  they  should  show  a  willingness  to 
carry  out  the  terms  of  their  contract. 

Garrick  v.  Garrick,  585, 590  (6),  593  (6). 

VEKIBB^E  KOVO— 

See  Motions. 

VBBDICT— 

See  Tbial. 

VOIB  DIBE— 
See  JuBY. 

VOLENTI  NOK  FIT  INJITBIA— 

See  Neguqence,  19. 


See  Appeal  ;  Contracts,  27 ;  Insurance. 

Of  Irregularities  in  actions  of  arbitrators,  see  Arbitbation  and 
Award,  2;  Heritage  v.  State,  ex  rel,  595,  601  (7),  003  (7). 

Of  time  fixed  for  taking  deposition,  see  Evidence,  17;   Flowers  v. 
Poorman,  528,  533  (7). 

To  object  to  interrogatory  with  double  aspect,  see  Trial,  63. 
WABBANTY— 

See  INSUBANCE. 

WASTE— 

See  Estates. 

Ck)mplaint  for,  see  Pleading,  104.  • 

WIDOWS— 

Se6  Descent  and  Distribution. 
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Acceptance  of  a  devise  providing  for  tlie  payment  of  a  legacy  by 
the  devisee  creates  contract,  see  Contracts,  4;  Eikman  v.  Land- 
wchr,  724,  729  (4). 

Kecovery  of  legacy,  see  Limitation  of  Actions. 

1.  Trusts. — Charge  Upon  Lands. — A  will  devising  and  bequeathing 
all  of  testator's  real  and  personal  estate  to  his  widow  and  further 
providing:  "My  will  Is  that  my  beloved  wife  pay  to  [appellee], 
an  adopted  daughter,  the  sum  of  $500  when  she  arrives  at  the  age 
of  twenty-one  years  old,  providing  she  [appellee],  is  good  and 
kind  to  my  wife,  as  a  daughter  should  be,  and  if  not  obedient,  my 
will  is  that  she  shall  not  receive  the  $500  herein  named,"  creates 
a  continuing  trust  In  favor  of  appellee,  which  is  a  charge  upon 
the  real  estate  devised,  and  subject  to  be  defeated  by  her  Im- 
proper conduct.  Eikman  v.  Landwehr,  724, 72G  (2). 

2.  Legacies. — Directions  to  Devisee  or  Executor  to  Pay. — A  will  be- 
queathing a  legacy  and  directing  it  to  be  paid  by  the  devisee,  or 
executor  who  is  a  devisee,  constitutes  such  legacy  a  charge  upon 
the  real  estate.  Eikman  v.  Landwehr,  724,  729  (3). 

3.  Construction. — Intention. — The  intention  of  the  testator  is  the 
object  which  should  be  attained  in  the  construction  of  a  will ;  and 
to  determine  such  intention  all  the  words  used,  together  with  the 
relations  of  the  parties,  should  be  considered. 

E  ik  many.  Landicehr,  724, 729  ( 5 ) . 

4.  Trusts. — Continuing. — Legacies. — Charge  Upon  Land. — Limita- 
tion of  Actions. — A  devisee  accepting  real  estate  charged  with  the 
payment  of  a  legacy,  takes  it  subject  to  a  continuing  trust  against 
whigh  the  statute  of  limitations  does  not  begin  to  run  until  after 
a  demand  is  made  and  refusal  given.  Rabb  and  Myers,  J  J.,  dis- 
senting. Eikman  v.  Landwehr,  12A,  730  ( 7 ) . 

"WITHOUT"— 

See  Words  and  Phrases,  6. 

WITNESSES— 

Interest  of,  see  Evidence,  20,  21. 

Examination  of,  see  Trial. 

Failure  to  produce,  see  Evidence,  30. 

1.  Interest. — Contingent  Fees. — Physicians, — ^A  physician  who  tes- 
tifies as  an  expert,  and  whose  fee  is  contingent  upon  plaintiffs 
recovery,  is  interested:  and  it  is  proper  to  show  such  fact  on 
cross-examination. 

Indiana  Union  Traction  Co.  v.  Pheanis,  653, 656  (4). 

2.  Competency. — Heirs. — Record  Books. — In  an  action  between 
heirs,  affecting  the  property  of  decedent,  one  of  such  heirs  is  in- 
competent, under  §522  Bums  1908,  §499  R.  S.  1881,  to  testify  that 
a  certain  book  was  a  family  record  book  in  which  decedent  re- 
corded transactions  in  the  way  of  transfers  or  gifts  of  property  to 
his  children.  Stauffer  v.  Martin,  675, 678  (5) . 

3.  Competency.— Heirs. — Hand-writing  of  Decedent. — In  an  action 
between  heirs,  affecting  decedent's  estate,  one  of  such  heirs  is 
competent  to  Identify  the  decedent's  hand-writing,  such  fact  being 
open  to  all,  but  such  heir  is  incompetent  to  testify  that  she  saw 
the  decedent  write  or  that  she  heard  his  declarations. 

Stauffer  v.  Martin,  675, 679  (6) . 
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WOBDS  AND  PH&A.8ES— 

"Cars/*  trade  meaning,  see  Evidence,  7;  Foicler  Utilities  Co.  v. 
Chaffin  Coal  Co.,  488,  440  (1). 

"(;rain  stacks,"  see  Insukance,  18:  Fanncnn'  Mutual  v.  Reser,  634, 
<W9  (5). 

"Vats,"  "gearing,"  "liner,"  see  Statutes,  2;  Jenkins  v.  LaFayette. 
etc..  Paper  Co.,  463,  405    (2). 

"Whole"  evidence,  see  Trial,  35. 

"Permitting"  car  to  start,  see  Tbial,  55. 

"About,"  in  deeds,  see  Vendor  and  Purchaser,  2. 

1.  "Abandonment:' — ^^Repudiation:* — Tlie  word  "abandonment"  im- 
ports the  relinquishment  of  a  right,  and  the  word  "repudiation" 
imports  the  renunciation  of  a  duty. 

Parker  Land,  etc.,  Co.  v.  Ayres,  513, 516  (8) . 

2.  "Next  of  Kin:* — Decedents*  Estates. — Statutes.— The  phra.sc 
"next  of  kin,"  as  used  in  §2742  Burns  1908,  Acts  1901,  p.  281,  fix- 
ing the  order  of  preference  for  the  granting  of  letters  of  adminis- 
tration upon  the  estates  of  intestates,  means  persons  next  of  kin 
to  the  intestate  at  the  time  of  his  death  and  who  inherit  his 
estate.  Cooper  v.Coopcr.  620, 623  (4) . 

3.  "Good  Repair.** — Streets. — Cifies. — ^The  words  "good  repair,"  as 
applied  to  the  keeping  of  streets,  do  not  necessarily  import  "good 
condition." 

Columbus  St.  R.,  etc.,  Co.  v.  City  of  Columbus,  265, 268  (3) . 

4.  "Forfeit.** — Contracts. — The  word  "forfeit,"  as  used  in  a  eon- 
tract  providing  for  damages  in  case  of  a  breach,  ordinarily  but  not 
always  imports  a  penalty,  the  true  meaning  being  determined  by 
the  connection  in  which  it  is  used. 

Barber  Asphalt  Pav.  Co.  v.  City  of  Wabash,  167. 174  (8) . 

5.  "Malice.** — Husband  and  Wife. — Alienation. — The  word  "mal- 
ice," as  used  In  the  law  of  torts.  Imports  a  deliberate  intention  to 
do  evil,  with  or  without  ill-will.  Kelso  v.  Kelso,  115. 117  (2) . 

6.  "Without.** — Complaint. — The  word  "without"  imports  a  posi- 
tive negation ;  and  an  allegation  that  a  dangerous  obstruction  was 
permitted  "without"  any  lights,  directly  avers  the  absence  of 
lights.  City  of  Laporte  v.  Osbom,  100, 104  (6) . 

WORK  AND  LABOR— 

Instruction  in  case  of,  see  Trial,  57. 

Moneys  Advanced  to  Pay  for. — Street  Improvements. — Bonds. — 
Sureties. — Equity. — Where  a  street  paving  contractor  gave  a  bond 
to  complete  certain  work,  and  borrowed  money  which  he  used  In 
the  payment  for  labor,  on  the  completion  of  the  work,  the  person 
advancing  the  money  is  equitably  entitled  to  receive  his  amount 
in  full  out  of  the  contract  price,  since  the  laborers  themselves  may 
recover  from  the  sureties  on  the  bond. 

National  Surety  Oo.  v.  Maag,  16, 19  (3). 
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